CHARLES E BrownN, P C
3624 NORTH HILLS DR SUITE B 100
AUSTIN TEXAS 78731
512 346 6000 FAX 512 346 6005

JUSTIN SPILLMANN CHARLES E BROWN
ATTORNEY AT LAW ATTORNEY AT LAW
JUSTIN@CHARLESBROWNLAW COM BOARD CERTIFIED COMMERCIAL &

RESIDENTIAL REAL ESTATE LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

April 18, 2007

Mayor Will Wynn and Austin City Council Members

c/o Ms Wendy Walsh, Zonmg Planner and Jerry Rusthoven
505 Barton Springs Road

Austin, TX 78704

Via emall Wendy Walsh@ec1 austin tx us and

jerry rusthoven(@eci austin tx us

Re COA Case Number C14-06-0191 (Fox Hill),
FEMA Ornion Creek Protest of floodplain Case TRA_TX_218

Dear Mayor and Council Members

Thus letter 18 1n response to the above referenced zoning case Just earhier this afternoon, when I
was downloading the latest information packet from the city website regarding this case, I
notrced the letter dated March 7 2007 from Rick Vaughn that was address to Wendy Walsh and
me 1 never recerved a copy of this letter from Mr Vaughn or the city staff 1 m sure Ms Walsh
thought I had actually received a copy directly from Mr Vaughn, but this was not the case

Lack of True Agnicultural Purpose

I have previously expressed my concems to the city staff regarding the lack of true agncultural
use of the property My mamn point of contact m the Watershed Protection and Development
Review Department was Ray Windsor with whom [ have spoken several times regarding this
1ssue I understand that the Watershed Protection department has signed off on the applicant’s
prior actions, despite the information I provided to them As 1 discussed with Mr Windsor, the
applicant s activities on the property are mnconststent with any agricultural activities I have
witnessed m my 29 years My father was a daryman for 29 years and continues to make his
Iving off of agriculture He, too, has not witnessed farming practices similar to those of the
applicant in any other situation

Claim of Erosion Controi

The applicant claims that work was done for erosion conttol Typically in this situation, terraces
would have been bwmit on the property to channel water along less steep slopes to Timit erosion
Instead, the applicant rented heavy construction machinery (a Caterpillar paddlewheel scraper) to
move dirt between the 114 acre tract that 15 1n the county and the 89 acre tract that 1s the subject
matter of this oming case The apphicant conducted this work around Christmas of 2005 having
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the laborer operate the machinery as if a flood was going to happen tomorrow (or the city would
have staff available to respond to complaints) The applicant asked my father and me how we
get our property to look so green m the winter time 1t aenal photos We advised hum of the
crops we planted and advised him that he should make sure to fertilize extra heavily due to the
fact that - on the 114 acre tract — he exposed a lot of subterranean soil—discussed in more detail

below

Prior Practices on the 114 Acre Tract in the County that Indicate the Applicant s true Intentions

Although not at 1ssue 1n this zoming case, the applicant reshaped all of dramnage areas on the 114
acres In doing so, significant areas of topsoil were placed in the low areas, resulting n less
fertile so1l at the surface After reshaping them he did plant wheat, bui never fertiized 1t and
never attempted to harvest it In a prior year, the applicant planted coastal, a perenmal crop on a
portion of the 114 acres but never harvested 1t either and destroyed most of it when reshaping
the low areas

There was once a stock pond in the middle of the 114 acre tract, but as explamed by Marc
Knutsen at the time the work was done, it was filled 1n so that 1t wouldn t be considered a
wetland area when he wanted to develop the property Additionally, part of a hill side was
pushed with a bulldozer down toward Onion Creek for the purpose of reducing the amount of
flood plamn on the property—according to Mr Knutsen The great producing farmland that he

covered up with gravel from the hillside has never produced a crop since

Fmally, at various pomts trees were removed from this tract At first it was done to aid
production but the latest removal occurred systematically just before a tree survey was
conducted Some of the trees removed were 1n the low areas that would have helped lmt

erosion n the event that they weren t destroyed

Erosion Practices on the 89 Acre Tract in the City Limuts

After the applicant purchased the 89 acres from Lumbermen’s Investment Corporation (LIC), an
extrerne amount of work was done to remove vegetation from the eastern portion of the property
Unlike the normal custom the property was not root plowed, resulting in a poor quality field
On the portion of this property where wheat was planted, no effort was made to harvest the crop
Additionally, no fence was ever constructed for the containment of hvestock and the method of
tree removal would Iimit any farmer’s desire to harvest the wheat for hay or gram due to the

roots and regrowth of the trees

In regard to the erosion control, a significant amount of so1l was hauled from the 114 acre tract to
the 89 acre tract At the time of the relocation of the soi1l the 114 acre tract had already been
planted, resulting 1n the destruction of a sigmficant portion of the crop which was never
replanted  After the relocation was complete a great deal of gravel remains exposed which 1s
not productive agniculturally

Although I do not have the exact dates the Caterpillar equipment transported soil for a multiple

number of weeks which resulted in more than any normal agricultural use
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If you compare Exlubits A and A-1 of the city’s packet on this case, you will notice the great
variance 1n the flood plain  I’ve included the map prepared by Mr Windsor (Exhibit C) that
shows the change n the flood plam By Mr Windsor s calculations, 1t appears that
approximately 16 acres were removed from the flood plain  The applicant contends that this 1s
due to the more accurate—on the ground survey—as composed to the aenal survey They failed
to disclose the amount of so1l relocation that was performed before the on the ground survey was
conducted In my conversation with Rick Vaughn at 5 10 pm today, he told me that he was
unaware of the fact that dirt was moved from the 114 acre tract to the 89 acre tract It 1s not a
comcrdence that this information was kept from Mr Vaughn Since he had no knowledge of 1t
he could truthfully write 1n hus letter and other commumecations that there was no filling of the
floodplain  On the portion of the 89 acres next to IH-35, the work that was done consisted
mostly of adding dirt to an already relatively flat field (as viewed from the nterstate) If you
notice the difference mn the location of the flood plain at the interstate, you will see that the
applicant s proposed line (Exhibit A) 1s sigruficantly further north than 1t was in Exhibit A 1 As
shown m Exhibit B, the curb cut from IH 35 1s just south of the applicant’s flood plain hine
Having traveled the interstate thousands of times over the years, I can attest that the elevation of
the property at the access point to the interstate 1s at least a couple feet higher now than 1t was
before the so1l relocation was performed

The applicant has recently began to plow the field next to the interstate (consisting of the western
portion of the 89 acres) However no crop was planted on this portion of the property 1n 2006
Thus 1s yet another indication that the soil relocation was done to change the location of the flood
plain and not to ease erosion

LIC s Restnictions on the Property tn the Private Restrictive Covenants that Govern the 89 Acres

Pleasc note that paragraph 2 5 on Exhibit C 1 stipulates that LIC was contractually bound to
support the applicant 1n any changes to FEMA | was informed by LIC s general counsel that
only about a third of the 89 acres was outside the flood plain, however, the zoning packet shows
that the applicant 15 now stating that over 55% of the property 1s OUTSIDE the flood plam
(48 513 of 87 884 acres) Since it 15 unltkely that TIC was that far off on the numbers and ]
understand that at one point the dea of placing soccer fields 1n the field next to the interstate was
discussed due to the fact that the land was n the flood plain, the facts seem to suggest that the
work was done as a means to allow the property to be developed and not as a means to limit
€rosion

Paragraph (g) on Exhibit D states that the drainage patters over the property were not to be
changed unless the Commuttee approved such action There 1s no indication that the Commuttee
has yet been formed, and as discussed with the city staff, LIC has chosen not to enforce the
restrictive covenants

I believe that the council needs to have complete mformation when reviewing a zoning request
Although the city staff may have previously believed that the work done was agnculturally
related I hope that you will consider this mformation in making your determination of which
portions of the property should be developed, and to what extent The night to develop an
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additronal 16 acres (according to Mr Windsor on Exhiit C ) at 12 umits per acre results i an
additional 192 units on the property This increase in density will have an immediate mmpact on
downstream property owners, many of which are already facing flooding problems when it rains
sigmficantly

I hope you have adequate trme to review this information before voting on this matter In the
event that you choose to postpone this hearing until May 3™, 2007 or such later date as to more
fully understand this 1ssue and to obtain more information from the apphcant I understand If
you choose fo proceed with this matter, please consider the precedent that an approval of the
current applicatton will set

Please contact me 1f you have any questions
Sincerely,
Justin Smlimann

ce

Michael Anderson, PE, CFM
Michael Baker JR, Inc
Region VI_RMC
Via e-maill manderson@mbakcrcorp com

Mr Jack Quarles PE
FEMA Denton Texas
Viae mail  Jack quarles@dhs gov
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LIC consents to and agres, to support Omiton at 1*s cos: i applying for 2 Letier of Map
Rev sion( LOMR )and/ora Letterof Map Amenament ( LOMA ) to vetter oefine the Onion Creek
Flood Plam  This may also incluae cut and fill (1e m a Canstruction Letter of Map Revision
( CLOMR )} It 1s understood that no CLOMR will be granted unless such acuvihes do not raise
the 100-year hvdranlic surface elevation and the same are acceptabie to the City of Austin the U S
4rmy Corps of Engineers and/or the U S Fedsral Emergency Managsment Agency (FEMA) as
appropr ate to thew respecuve punisdicthions and pow ers

26 Fajure of the Commuttee to Act Ifthe Comnuttee fails to anprove or te disapprot e
the plars and specificanions {(or anv rex1sed or modified plans and spectficatrors) or to rejeci them
as being mnadequate within thirty (30) davs afier submital thereof 1f shall be conclusively presumed
that the Committee has approved sucn plans and specifications (o such revised or modified plans
and specifications) unless the plars or specificatons otherwise do not satsry applicable
Govemmental Regulations (defined i Section 3 2 below) If plans and specafications are not
sufficientty complete or are otherwise inadequate the Committee mav reject them as bemg
inadequate o Iray approte or disapprot = thern mn part cond:tionally orunconditionally and orreject
the palance The deemed approval of plans or specs snall not be or construed to ve the grant ng of
a \amance under Secaon 2 10 herzof as to tne reguirements set ow tn Sscuons 2 2 through 25 |
323> 8Btabecorg)s10311312313073)6(a ;1 orm)

27 oV anerof Future Approsals Th~ approval or copsent of tne Commutiz= 1 ary
plans or snzarfications for any v ork aone or proposed or i comnecuon wnd ary othe m.rer
reoun rgne apprn al o-consent oftb Commmtiee shali no be deemedto constiute 2 war 2 of ap
nghd 1o winnold approval o consem ac @ any plats and specifications or other matter wha = ¢
supsequend or :darsonally submutied for aporot al or consent b tne same o, different pe son

28 W erkm Prooress The Committes al1s oplion may imepect all v orh in prograss
10 1nsu~e compliance with appros ed plans and specificauons

29 Lirutaven of Lrability Indemnity None o“LIC Omon the Comrmutte= ar am ot
the members of tne Commuttee shall be hiable :n damages or otherw se to anyone submittipg plans
and specificauon for aporosval or to any owner ol land affected by this Declaration by reasor of
mistahe of judgmeny, neghgence or nonfeasance arsing out of or 11 connechron with tne approt al
or chsapproval of or tailure to approve or to disapprove any plans and spscifications specificalhy
including without limitabon consequences of anv defect m any plans or specificatiors  The
approval of plans and specifications snall not be deemed or construed 10 be an opion wamaniv or
representacton that the plans and/or specifications are techmically sound or that the Imorovements
described will be habitavle or safe EACH OWNER OF ANY PORTION OF THE PROPERTY
WHO SUBMITS OR CAUSES TO BE SUBMITTED PLANS OR SPECIFICATIONS TO THE
COMMITTEE HEREBY AGREES TO INDEMANIFY anND HOLD HARMLESS LIC ONION
THE COMMITTEE AND ITS MEMBERS FROM ANY CLAIMS CAUSES OF ACTION
1IABILITIES OR DAMAGES ARISING OUT OF CONSTRUCTION OF THE IMPRU VEMENTS
PURSUANT TO THE APPROVED "LANS AND SPECIFICATIONS
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d Liguid o~ Solid Wastes N a scrarge shall be maace into the sew age @ sposa’ system
unless m accordance with tne s.andards ane ordinances approved by the City of Austin Texas (as
and w her applicable to the Properry) and anv other Governmental Regutations which are apphcable
to the specific use  No use on the Property shall procuce 2 wastewater d scharge whose nature
guanutv or quality 15 such that () 1t places an unreasonavle burden on the wastewater treatihent
facality miended io serve any porton of the Property or (1) 1its chermical composition would be
detrimental to the sare economical and lawful gperatior of such treatmend facility

e Rubpisn and Depns ™o rubpish or debris of any kind shall be piaces or permutiea

to accumttlate upon tne Proverty and no odors snall be permitied to anse there-om 50 as to render
tne Property or any portion thersof unsans ary ursighth oifensive or detrimental to anv othe

properfy Or to Its occupants

f Noise No extenor speahers homs winstles belis or other sounc devices (other than
the secunfy devices used exclusn ely for securntv purpeses) shall be located vsed or placed on any
of we Property without the prior written approval fo the Commutiee

g Dramnage There shall be nonterrerence w1tk the sstablished drairage patterns over

any of e Properny unless adequale provision 1s made for proper dramage and aporoved by the
Corumittee  Prior to the occupancy of any structures oa a portion of the Property the owner thareof
ag-ees 10 pad a parl of (he cost o) construciior of die SIOTTT W ater rinoT detennior facinh wmch 1s
provtaed a1 17 the 1= plar for improvement ol the I'roperty approd ad by the Cinv of Avstin P ans
to- . det=nnion facilitv shall be approved poor e 17s construchon by such epginse a» wa  he

esiInatad ¢y u1m Comminies as ine APPRIICANT 5 EAPET>E

n Hazardous Acuvities ™o actsiues shall be conaucted amyw here on the Propery and
no Impros ements shall be consiructed on the Properts wiuch ave or mught be unsafe o hazaraous
to any person or property W ithowt limsting the generalitv of the foregomg no firew orks shail be
discharged upon the Property no fireartr shail be aischarged upon the Property excep i connsciion
w1th protection of the owner mcupam § person farmly or propefty and no open fire shall be
highted or permutted excspt 10 a2 contained barbecue qunt (v e attended and 'n use jor cookng
purposes) or within a safe and well designed mmenor fireplace

1 Temporan Structures ™o tent shack or other temporary buildirg 1mprosement or

structure spall be placeo upon tne Property excep. that temporary structure necessary for the siorage
of tools and equipment and for office space for architects builders and foremen dunng actual

construction mav be maintamed with the pnor approval of LIC such approy al to mclude the nature
size durauacn and location of such structure

Minng and Drithing  No poruon of the Property shall be uszd 1or the pumpose of

J
g grilling boring or explonrg ror or renoving 01l gas or othe hydroca-oons

mIning aQuarr
rrunerals of any kind rocks stones sand gravel aggregate or earth
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