8/26/10

i‘ate Ba’gkup .- ORDINANCE NO. 20100826-028 .

AN ORDINANCE AMENDING TITLE 4 OF THE CITY CODE TO ADD
CHAPTER 4-7 RELATING TO METAL RECYCLERS; AND PROVIDING FOR
CRIMINAL AND CIVIL PENALTIES.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN;
/

PART 1. Title 4 (Business Regulations and Permit Reqmrements) of the City Code is
amended to add Chapter 4- 7 to read: i

§ 4-7-1 DEFINITIONS

(1) CHIEF means the Chief of Poh’ég for the City of\A\ustm and such
persons the chief designates to perform, dutles under: thls chapter. “ﬂ\"“- -

N “ s
(2) DEPARTMENT means the Pohce{)ep%’ément for the City of Austin.

(3) METAL RECYCLER means a busmess\that purchases or otherwise

N T
acquires building construction matenais regulated “materlal regulated metals, or
scrap material for the eventual ‘ﬁse ofwthenmaterlals or mietals for manufacturing

purposes. &
: :/

(4) REGULATED MATERI f means aluthinum material, bronze
material, COppcr\or brass\materlal of reé ulated metal.

,v

(5) REGULA'\I'\ED “METAL rilgans manhole covers; guardrails; metal
cylmders~deslgned to, contain: compressed air, oxygen, gases, or liquids; beer kegs
madef’form etal other than alumifum; historical markers or cemetery vases,
receptacles or memonals\r\nad /from metal other than aluminum; unused rebar;

£t ‘street signs; dral\gates safes;”communication, transmission, and service wire or
ca le condensmg or évaporator coils for heating or air conditioning units; utility
structu E including jthe fixtures and hardware; aluminum or stainless steel
containers_ de\glgncd to hold propane for fueling forklifts; and metal railroad
eqmpment mcludmg tie plates, signal houses, control switch plates, e-clips, and
rail tie functionss
&

(6) SCRAP METAL means a direct product or byproduct of any form of a
manufactured, shaped, or processed iron, steel, aluminum, brass, copper, lead, tin,
zinc, or other nonferrous metallic material.
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§4-7-2 APPLICABILITY

(A) This chapter applies to a metal recycler as defined in Section 1
(Definitions).

(B) This chapter does not app]y to:

(1) a purchase of regulated material from a pubhc utility or a
manufacturing, industrial, commercial] rétail;-or other seller that
sells regulated material in the ordmary course of the seller’s
business; \‘;:\J

\E“i ‘\:\#

(2) a purchase of regulated material by a manufacturer whose
primary business is the manufactl,\ge of iron and' steel products
made from melting scrap 1r0n and scrap steel; or

A N &;'/

(3) the transport or hauling of recyclable materials to or from the

metal recycllg\xg\g{ltlty

§4-7-3 NOTICE W
(A) Malled otice is presu d re"géved on Tile fifth day after it is mailed.

(B) Notlce ta\a permlt holde‘t\\ may be delivered to the manager at the

metalfrecycler and'is)effective on delivery.

NN/
§4-7-4 ADMINIST\EQTIVE RULIiS/«)/

),.4-—‘—-.-—
e /The pollce clnef Shallxadmlnister and enforce this chapter.
r"{ﬂ \ . i\ ™ e
a The police chief. shall ;Elopt rules for administration and enforcement of this
3 ¢
Chapter The rules\must be reasonably designed to promote public health and

safety . \

“ } /
~, \ L
§4-7-5 PERMITrREQUIRED

‘,/

(A) AT person may not operate a metal recycler without a metal recycler’s
permit issued under this article.

(B) A person must obtain a separate permit for each metal recycler
location.
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§4-7-6 PERMIT APPLICATION

(A) A person who seeks a permit to operate as a metal recycler must
submit an application to the police chief on a form provided by the chief and
signed by the person secking the permit. The application must include:

{1) the names, addresses, and birth dates of all persons who have an
ownership interest in, and those who willmanage, the metal
recycler entity; /, gL

(2)  authorization for the City to comji,ﬁct‘aﬁc:;rm‘nnal background
check on each person describo 1\% Subpai:tf_,(fl) above;
— ”’-‘x:-»’ }"
(3) aregistration certificate fo/; the business entltj}'\fron{ the
Secretary of State, 1f,reglstratlon*1s required by law; and any

Assumed Name certlflcate ‘f{{fzd’Wlth Travis County,

(4) the locatlon:where the business \i‘;sto be conducted and proof of
ownership of the: property or a writfen | Statement including the
name, address and @ephone number of ‘the property owner, or
busgless at the proposed lo?satloWhere the metal recycler will
<~ condiict business. [k fs’the property owner is a partnership or

DN
/ corporatlon the appllcatlon shall include the name, address, and
\\telephone number of\(}ne;of the partners, or one of the
\pnnmpals of-the e corp fation before the city will issue a permit;
. K et
w“‘(S{ proof that the applicant has all other permits and approvals
requ1red to- operate the establishment, including appropriate

zo ing; ) 4

(6) }J/regular days and hours of operation;
Ny, .
(7)‘/a statement that neither the applicant or any business partner,
nor, in the case of a corporation, any corporate officer or
director, has had a permit revoked under this chapter; and

(8) any other additional information required by administrative
rule.
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(B) An applicant shall pay the nonrefundable permit fee established by
ordinance.

(C) A permit is void if the applicant obtains the permit by knowingly
providing false information on the application.

§4-7-7 PERMIT APPROVAL OR DENIAL
A,
(A) The chief shall approve a permit applicatifgn;if?ﬁé\“xchief determines
that the applicant and the proposed metal recyclér {k‘f}peratlon meet the

requirements of this chapter. Q/c

AN, N
(B) The chief shall deny a permit apphcatlon if the c‘ﬁlefdetermznes that:

; "'4\\,.
(1)  the metal recycler as‘fprbposed wi}'l not comply with?‘-‘this chapter
or SRNAN
\ . \,f e A
~;
(2) the appllcan\had a permit requu\ed Dy this chapter revoked
within the precedlng 12-month pGI‘IOd

/

/
(C) The chief may deny a nmt apphcatlon if'the chief determines that:

(1)/ the~app11cant provide ed incorrect or incomplete information on

P \\ the applZ:ation or
N\ J
2) the\person Has-been.gonvicted of a felony or misdemeanor that
dlrectLy relatés-to.the duties and responsibilities for operating a
\metal\recycler such as theft, fraud, robbery, or burglary, and
ithe COHVICthIl makes the person unfit to hold a permit.

o, m

1/
If the éuef does not approve or deny an application within 45 days of
the date it is f'b{;d the application is denied.

(E) T: & chief shall give written notice of a denial of an application to the
apphcanl/ ursuant to Section 13 (Denial, Suspension, and Revocation of a
Permit).

(F)  An applicant may appeal to the city manager a denial of a permit

application in accordance with Section 13 (Denial, Suspension, and
Revocation of a Permit).
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§4-7-8 PERMIT NOT TRANSFERABLE.,

A permit issued under this chapter is not transferable to another person.

§4-7-9 CHANGE IN BUSINESS ADDRESS OR NAME.

(A) A permitted metal recycler that moves its place of business from the
property designated on the permit shall give written notice to the chief
within 30 days and have the changed noted on the, permlt Any property to
which the metal recycler operation is moved must meet each of the
requirements of § 4-7-6 (A) above. & S \

4 g '4";\

(B) A permitted metal recycler that cha@es the name: of its business from
the name designated on the permit shall give written notlce\to"the chief

within 30 days and have the chané&_%ot@e permit. \Wv

AN, \ ”‘“:7
Y’;fx \‘,,;: ha é:;””"'"
§4-7-11 PERMIT EXPIRATION,\FENEWAL
g hid
(A) A/ ermlt 1ssued under thls chapter expires two years after the date it is

§
issued- \ \ é “\ 2
N e >4
\ o M\
B)--A perm1t halder-shall file an application for permit renewal not sooner
‘than*the 9(3"' day\ nd_not later than the 45" day before the permit expires. An

AN
apphcatlon that is nag )t filed-within the described time period is a new

: N \
», 8 lication. '
\ . ,=.,_ 1! | }
§4-7-12 REQUIREMENT TO SUPPLEMENT INFORMATION.
RN ;‘\ ,,f

While a pé‘rgmt appllcatlon is pending, or a permit is in effect, an applicant or
permit holder«§hall immediately supplement the information provided to the chief
in the permit application if the information is or becomes inaccurate, incomplete,
or misleading.

right.

/

P

A
il
\

§4-7-13 DENIAL, SUSPENSION, AND REVOCATION OF A PERMIT.

(A) The chief may revoke or suspend a permit issued under this chapter if
the chief determines that:
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(1)  the permit holder, the manager, or an employee of the metal
recycler, has engaged in serious or repeated violations of this
chapter;

(2) the metal recycler does not comply with this chapter; or

(3)  the permit holder does not qualify for a.permit under this
chapter. p :'/;/
(B)  Before taking adverse action under thi§ Chapter& the chief shall notify
the applicant or permit holder of the mlcnde \%ctlon “The. written notice

shall include: {////“ \*-%:\:%“
/,.( ( \.
(1) the reason the permit-is_ sub}cct to ‘revocation or 1mmedlate
. P
suspension; \?.‘ // P
L&
(2) that denialsfr.revocations bec‘bn}e\gffective on the 20" day

after the notlce ?é‘malled and 1n;‘med1ate,suspensmns shall be
EANRS
deemed permit; Q:;ocatwns on that (l,ate

(C) The c,hlef ~shall send the olflce y C& fled mail, return receipt
requested/ t6 the. malimg addreSS\llsted on th (e person’s application,
certiflcate\ o4 llcense\ as apphcab g\

\ # \ l{ Q_\
(D) Ifa perklt/holder timely._files a hearing request:
"’“jﬁﬂw N \ '->-., kD »/
S et
the c\:hleﬁsha]l hold a hearing on the perrmt revocation or
\ 1mmed1ate suspensmn not later than the 10" day after the date

€, hearmg request is filed; and

th{éichief shall decide the hearing on the basis of the
., .preponderance of the evidence presented and shall make a
\0 %" determination not later than the 10" day after the hearing; and

(3) the chief may affirm, reverse, or modify the previous
determination; and

(4) arevocation is stayed pending the outcome of the hearing.
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§4-7-14 APPEAL.

(A) Anapplicant or a permit holder may appeal to the city manager a
permit application denial or a permit revocation or suspension by filing a
notice of appeal with the chief on a form provided by the chief not later than
the 10" day after the applicant receives the notice required by Section 13.

(B) If the permit holder timely files a notice of appeal a revocation is
stayed. AT

(C) The city manager or a designee shall zﬁp@er than the 10" day after
the date the notice of appeal is filed, hearthe eppeal aQ{l ‘may affirm,
reverse, or modify a permit apphcatlon demal ‘permit suspensmn or permit

revocation. /(\ N

(D) The city manager or designee shall ngen written notice of a decision
on an appeal to the appellant

(E) An appellant who seek\s_ Judicial review ef the city manager’s review
on appeal must file a pet1t10n with_a court of competent jurisdiction not later
than the 30™ day after recelpt\of thexnetlce'ef the“decision.

A%

J Y »
A metal recyclen entity is ¢ a publlc place”
§4- 7-16TERMIT POSTING“IS REQUIRED

" /’
RN
b A permit holder shall post thefpermlt required by this chapter in a prominent
pubhc locat1on at th\e metal recycler entity.

§4-7-17 RECORDS REQUIRED
\ \*\ / f
(A) \*\Wlth”the exception of the sale or transfer of aluminum cans, a metal
recycler;shall keep at its place of business a daily record containing a full
descripfion of each transaction in which regulated material is purchased or
otherwise received at his place of business. Such description shall include:

SN
§4-7-15 PUB}JI fPI_‘:AGE.

(1) the date and time of receipt of any item;

(2) the full name and current address of the person or place of
business from whom each item was received;
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(3) aphotocopy of the valid identification presented that establishes
that the person transferring, selling, or otherwise giving the
items is at least 18 years of age by presenting valid
identification, including a photograph of the person

. transferring, selling, or otherwise giving the items in the form
of:
(a) acurrent driver’s license from{l"exas or another state
within in the United States / 2N \\
(b)  anidentification card,fzssued by the‘Texas Department of
Public Safety; or ¢ S

fd}'

e
{(c) aUnited States~m\1\htary ld(}ntlflcatlon card’, o 7
N7

(4)  adescription of the motor ve 1cle and/or trailer or other mode
of traHSportatlon in or on whicl ca h item received was carried
to, delivered‘to R tltansported to'th e'metal recycler entity’s
place of busmess mcludmg state anc} license plate number, if

applicable; \% /\ﬁ\\wﬁa

) f/ a descnptlon of the\ltems received as part of the transaction
/ ‘a\ mcll}dlng, where customary in the business, the weight,
‘ materla] capacity, and’ any other designations or descriptions

' &stg,marﬁﬁemployed in the sale and purchase of such items;

v';‘ - ;S . - .

‘Q Aa) presented a written document evidencing that the person
- is the legal owner or is lawfully entitled to sell the

& regulated material; or

(b) signed a written statement evidencing that the person is
the legal owner of or is lawfully entitled to sell the
regulated material offered for sale.

(B) A metal recycler shall maintain on file the information required by
this Section for not less than three years from the date the record is made.
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(C) A metal recycler shall make these records available for inspection by
any peace officer, upon request, at a metal recycler’s place of business
during the usual and customary business hours of the metal recycler.

(D) A metal recycler shall furnish the reports required under the Texas
Occupations Code to the State no later than the end of the second business

day after purchase date. 0
’a L "“u,;;
/’/

(E) A metal recycler shall maintain at its plac’g ofibusiness a facsimile
machine, computer, or other equipment of sminlar funcuon on which
communications may be expeditiously recelved from tt{\ dgpartment or sent
to the department upon request. The eqmpment must be operable at all times
during the usual and customary bEl(smess hous of the metal® t\g(,ycler The
metal recycler shall notify the chief.within 24\h0urs after any bhange in the
facsimile number or electronic mail ad@ess / -, e

§4-7-18 STOCK TO BE OPEN\FOR EXAMINAT ON.
\

The stock or inventory of a memecycien that is opt n}?y displayed and available
to the public shall at any time duging thenordmary,course of business hours be
accessible for eyﬁammatlon by any\‘peace ofﬁccr/ Failure to comply with this
requirement sha}l]’be ‘grounds for suspension orrevocation of a permit required

under this Chapter N
N ) )

\
§4-7-19 ACCEPTQACE OF "AIR CO! DITIONING UNIT PARTS.

/“m“ g
CN H\/

.
/ (A)\It shall be unla\{ful for a metal recycler, agents, or employees to
purchase T recelve a.ny ¢efitral air conditioning unit parts from any person

;.moffermg such’ pr\opert)cp/fOr sale to the metal recycler.

(B) , It is an }:gflrmatlve defense to this section if the person presents:
\*(Q\{j/ﬁfl/ original copy of a reclamation receipt or recovery receipt
issued by a state licensed HVAC company that recovered the
Freon from the unit being sold; or

(2) astate-issued professional license or applicable certification.

(C)  This section does not apply to window air conditioning units.
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§4-7-20 ACCEPTANCE OF GOODS FROM MINORS.

(A) A metal recycler shall not purchase or otherwise receive in the course
of its business, any item, ownership of which is claimed by any minor, or
which may be in the possession of or under control of a minor.

(B) Itis an affirmative defense to this section if:

(1)  the minor is accompanied by a paript(or 'gli\zi"'rdian who shall
state in writing, that such transagtlf i5.taking place with the
parent’s or guardian’s full knowle“dge and consent or

(2) the only items offered f/or'salé'by the minor‘aré\aluminum cans.
\ l‘

/

(C) A metal recycler shall mam{am and make available for IQSpectlon the
written statements of consent for not le&s’*than,three years.  ¢&°
\.\\ (\
§4-7-21 ACCEPTANCE OF GOODS SUSPEC’QSD STOLEN AND PEACE
OFFICER REQUESTED HO DS‘;;, & AN

(A) A metal recycler, its dgents, O Nﬁ‘np]oyeestshall report immediately to

the police department by fllmé rmal complafmt any offer to sell to the
T~

metal re /yélepproperty that the\{netal recycler has actual knowledge 1s

stolen of by reasonable diligence should know is stolen, together with the

identity;" \z\[,lggn know&nd descriptieprof the person or persons making such

offer. N A T e

-~.,, “ “ e,
:,;A:~-~ - w‘”

(B) ‘A metal reeycler its agents, or employees shall report any property

. \ acqu1red by the metal}ecyt‘:ler that it, its agents, or employees subsequently
determlne or\s:,uspect (o, Be stolen property.

FISH

((;X A metal recycler its agents, or employees shall furnish information as
might be helpful to the department in investigating the known or suspected

stoler}property
e

S

(D) A metal recycler, its agents, or employees shall hold all suspected
stolen property in a secure place for 60 days upon request of a peace officer.

(E) A metal recycler, its agents, or employees shall not process or remove
the property from the place of business before the 60" day after receipt of
the request from a police officer to hold the property. It is an affirmative
defense to this section if:
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(1) the property is released into a peace officer’s care, custody, and
control at an earlier time;

(2) apeace officer releases the hold on the property on an earlier
date;

3) a peace officer makes a writien request, t0extend the holding
period for up to 24 months from the, date the*request is

received; or P ; \\
ot N
(4)  a court orders the release of.the property®. " :
Ty > \‘{\1\\
§4-7-22 GOVERNMENT OR UTILIT)( PROPERTY *‘g\ o
i R, \\ [

"\

(A) A metal recycler, its agents or employees “Shall not purchase or
otherwise receive an item of property, 1nclud1\gg, but not limited to, street
signs, traffic signals, maghole covers, road and:bridge guard rails, street light
poles and fixtures, on which's are-written or af}xed\t__e words “Property of

" A\ S
the City of Austin” or other,words or-markings demonstratmg ownership by
the city. It is an affirmative defengefto\thls~sect10n if:

e \,\\\4‘/3"{ \“‘{ ¥
(1)/ thc‘person offermg\tg\le item for sale is an employee of the city
<authorlzed by the cﬁy to make such a sale and that person
prov1§ies the metal recyc]er with a written authorization from

hi xCityiﬁ‘é”ﬁager‘or,desxgnee for the sale of such property; or

“""“‘?M..

7
/? (2)\t\he person offering the item for sale provides at the time a valid

A \xecelpt £ m:n/;the city evidencing the purchase of such property
m‘l\\ lgy‘the person offering such property.

(B) ‘?\\A metal récycler its agents, or employees shall not purchase or
othefwz;se recelve an item of property that is marked with any form of the
name Or, 1n1tlals of a governmental agency, including but not limited to the
State of,Texas and the United States of America and their agencies and
political subdivisions, or that the metal recycler entity know or should
reasonably be expected to know belongs to a governmental agency,
including but not limited to street signs, traffic signals, manhole covers, road
and bridge guard rails, street light polices and fixtures. It is an affirmative
defense to this section if:
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(1)  the person offering the item for sale is an employee of the
governmental agency and that person provides the metal
recycler entity with written authorization from the agency
documenting that the employee has authority to sell the
property; or

(2) the person offering the item for sale provides at the time a valid
receipt from the governmental agency ev1dencmg the purchase
of the property by the person offering’i tc § property

(C) A metal recycler, its agents, or employééég;hall not purchase or
otherwise receive an item of property thatis® marked wrthwany form of the
name or initials of an electrical, telephdné;, cable or Other,gpubhc utility
company that the metal recycler knows, or should reasonably/t *expccted to
know, belongs to the company unless the person offermg the 1temffor sale
presents at the time of the offer a valid recelpt from the company ev1dencmg
the purchase of the property by the person offermg the item.

A T
§4-7-23 ACCEPTANCE OF PROPERTY IN ORIGINAL PACKAGING.
A metal recycler, its agents, ¢ \emp oyees §halljnot purchase or otherwise
receive an item off property that iS\in/its orrglnéil packaging unless the person

offering the item /,presents a receipt or roof of purchase for that property.
\

AR
§4-7-24 ACCEPTANCE OF INUD’PROPERTY.

et ycler its agents«wer ‘employees shall not purchase or otherwise

regerve in th& ISe Of\lt\S ‘business, any regulated material that is marked with any

/forr\rl of name Sr\lmtrals of a p/nvate company that is not the manufacturer of the
regula\g\ed materialy or that )the metal recycler knows or should reasonably be
expeg%ed to know belongs fo a private company, unless the person offering the
property -presents at the time a written, signed statement from the owner, a receipt
from the Ta“h‘ﬁul oW, er or a written, signed statement from the lawful owner of the
property prov. ‘dmﬁ”that the seller has is authorized to sell or otherwise transfer that
property, or preof of current employment at that private company.

§4-7-25 ACCEPTANCE OF PROPERTY DELIVERED BY SHOPPING
CART.

A metal recycler, its agents, or employees shall not purchase or otherwise
receive in the course of its business, any item that is transported to the metal
recycler by a shopping cart that is clearly marked with any form of the name or
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initials of a private company unless the person offering the property presents at the
time of transportation of property to the metal recycler entity a valid receipt from
the owner of the shopping cart evidencing the purchase of the shopping cart by the
person operating the shopping cart.

§4-7-26 COMPLIANCE WITH OTHER LAWS,

A permit holder, its agents, or employees shall comply with the Texas
Occupations Code and all applicable criminal, zomng,/health and safety laws
relating to the operation of a metal recycler.

§4-7-27 CRIMINAL PENALTY.

r e
(A) A person commits an offense if the person:

(1) Performs an act pr0h1b1ted“by thlS chapter j;/

\'\/;4‘

<
(2)  Fails to perform an act requlred ‘bmy this chapter; or

\
(3) Violates a rule‘“ahc‘lxoxﬁted under this chapter
\\ ~ \ ,}/
(B) A violation under this @hapter is a~cr1mmal offense punishable by a
~

fine not to,eXcegd $500.00. “ii: 4 b
\ -

(©) éProof\cif a cul;;able menta;\statg;ls not required to prove an offense
under this cha \é}.zzg_‘. o e

“(A) . The mty councﬂ has determined that this chapter is necessary to
prbte\ét health lfe and property and to preserve good government, order,
and secunty -of the City and its inhabitants.

(B) The City may file suit to enforce this chapter or enjoin or otherwise
case the abatement of any condition described in this article, as well as for
the recovery of all expenses incurred, including without limitation,
administrative and legal expenses, attorneys’ fees and costs, and for civil
penalities as provided by law.

(C) The City may seek to enjoin violations of this chapter.
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§4-7-29 CUMULATIVE REMEDIES.

The remedies authorized under this article are cumulative unless specifically
prohibited by state or federal reguiation.

PART 2. This ordinance takes effect on October 15, 2010. an

PASSED AND APPROVED SN

August 26 , 2010

N \\/? +Tee Leffmgwell
G Mayor

'“t"*s-‘.jf. Mi\

APPROVED: \\/TTEST S 4
Karen M~Kennard / Shirley A. Gentry

» City Clerk
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