Amendment No. ©
of
Contract No. NA140000058
for
Texas “One-Call’ of Excavations
betwaen
Texas Excavation Safety System Inc.
and the
City of Austin

1.0 The City hereby exercises an administrative increase for the above referenced contract in the amount of
$61,000. The administrative Increase will become effective February 26, 2018.

20 The total Contract authorization Is recapped below:

[ Term Action Amount Total Contract Amount
Baslic Term: 2/26/14 - 2/26/2017 $48,450.00 $48,450.00
Amendment No. 1: Add Austin
Transportation Department to contract £0.00 $48 460.00
Amendment No. 2: Administrative Increase
of $12,112 $12.112.00 $60,562.00
Amendment No. 3: Administrative Increase
6/20/16 $15,000.00 $75.562.00
Amendment No. 4: Administrative increase
10/14/18 — $43,000.00 $118.562.00
Amendment No. 5: Optlon 1
2/28/17 - 2/25/18 $16,150.00 $134,712.00
Amendment No. 8: Administrative Increase
1121117 $59.000.00 $103.712.00
Amendment No. 7: Option 2

| 2/26/18 — 2/25/19 $16,160.00 $200,862.00
Amendment No. 8: Option 3
2/26/19 — 2/25/20 $16.150.00 $226,012.00
Amendment No: 8: Admin Increase
02/26/2019 $61,000.00 $287,012.00

3.0 MBE/WBE goals were not established for this contract.

4.0 By signing this Amendment the Contractor certifies that the Contractor and its principals are not curently
suspended or debarred from doing business with the Federal Government, as Indicated by the General
Services Administration (SA) List of Parties Excluded from Federal Procurement and Non-Procurement
Programs, the State of Texas, or the City of Austin.

5.0 All other terms and conditions remain the same.

BY THE SIGNATURES affixed below, this Amendment is hereby Incorporated into and made a part of the above-
referenced contraot.

e T A

Printed Name: GRS
Authorized Representative / 2/"2&(/ ﬁ et
o
Texas Excavation Safety System Inc. Procurement Specialist [il

11880 Greenvilis Ave Ste 120



Texas "One-Call® of Excavations

between

Texas Excavation Safety System inc.

and the
City of Austin

1.0 The City hereby exercises the extension option for the subject contract Effective February 26, 2018 to
February 25, 2020. No options remain.
2.0 The total contract amount Is Increasad by $16,160.00 for the extension option period. The total Contract
authorization is recapped below:
ﬁirm Action Amount Total Contract Amount
Basic Term: 2/268/14 — 2/25/2017 $48 .450.00 $48,450.00
Amendment No. 1: Add Austin
Transportation Department to contract $0.00 $48,450.00
Amendment No. 2: Administrative increase
of $12.112 $12,112.00 $80.562.00
Amendment No. 3: Administrative increase
5/20/18 $15.000.00 §75,562.00
Amendment No. 4: Administrative increase
10/14/16 $43.000.00 $118.562.00
Amendment No. 6: Option 1
2/28/17 — 2/25/18 $16,150.00 $134.712.00
Amendment No. 6;: Administrative increase
1172117 $69.000.00 $193,712.00
Amendment No. 7: Option 2

| 2/268/18 — 2/25/19 $16.150.00 $200.862.00
Amendment No. 8: Option 3
2/268/10 — 2/28/20 $16.150.00 $228.012.00

3.0 MBEMBE goals were not astablished for this contract.

4.0 By signing this Amendment the Contractor certifies that the Contractor and fts principals are not currently
suspended or debarred from doing business with the Federal Government, as indicated by the General
Services Administration (GSA) List of Partles Excluded from Federal Procurement and Non-Procurement
Programs, the State of Texas, or the City of Austin.

5.0 Ali other terms and conditions remain the same.

BY THE SIGNATURES aﬂixad below, this Amendment is hereby incorporated into and made a part of the above-

referenced contract.

Signature and Dete: agmmammw) féﬁe 5 /7

Printed Name: Chris ]

Authorized Representative

Texas Excavation Safety System Inc.
11880 Greenville Ave Ste 120
Dallas, Texas 75243-3588

Cyrenthia Elis
Procuremsnt Supe
City of Austin

Purchasing Office



1.0

2.0

3.0
4.0

5.0

BY THE SIGNATURES affixed below, this Amendment is hereby incorporated into and made a part of the above-

/ / / /{ (- )2 -2p)%_Signature and Date: /7 P —

referenced contract.

Signature and Date:

Arﬁendment No. 7

Contract No. NA140000058

The City hereby exercises the extension option for the subject contract. Effective February 25, 2018 to

February 25, 2019. One options remain.

The total contract amount Is increased by $16,150.00 for the extension option period. The total Contract

authorization is recapped below:

for
Texas “One-Call” of Excavations
between
Texas Excavation Safety System Inc.
and the
City of Austin

Total Contract Amount

Term Action Amount

Basic Term: 2/26/14 — 2/25/2017 $48,450.00 $48,450.00
Amendment No. 1: Add Austin

Transportation Department to contract $0.00 $48,450.00
Amendment No. 2: Administrative increase

of $12,112 $12,112.00 $60,562.00
Amendment No. 3: Administrative increase

5/20/16 $15,000.00 $75,562.00
Amendment No. 4: Administrative increase

10/14/16 $43,000.00 $118,562.00
Amendment No. 5: Option 1

2/26/17 — 2/25/18 $16,150.00 $134,712.00
Amendment No. 6: Administrative increase

11/2117 $59,000.00 $193,712.00
Amendment No. 7: Option 2

2/26/18 — 2/25/18 $16,150.00 $209,862.00

MBE/WBE goals were not established for this contract.

By signing this Amendment the Contractor certifies that the Contractor and its principals are not currently
suspended or debarred from doing business with the Federal Government, as indicated by the General
Services Administration (GSA) List of Parties Excluded from Federal Procurement and Non-Procurement
Programs, the State of Texas, or the City of Austin.

All other terms and conditions remain the same.

Printed Name:
Authorized Representatwe

Texas Excavation Safety System Inc.
11880 Greenville Ave Ste 120
Dallas, Texas 75243-3568

st Nyt dhanbiy

mm Purchasing Office

Maithew Duree, Procurement Supervisor

City of Austin




Amendment No. 6
of
Contract No. NA140000058
for
Texas “One-Call” of Excavations
between
Texas Excavation Safety System Inc.
and the
Clity of Austin

1.0 The City hereby exercises an administrative increase to the above referenced contract in the amount of
$59,000.

2.0 The total contract amount is increased by $59,000. The total contract authorization is recapped below:

Term Action Amount Total Contract Amount
Basic Term: 2/26/14 — 2/25/2017 $48,450.00 $48,450.00
Amendment No. 1: Add Austin

Transportation Department to contract $0.00 $48,450.00
Amendment No. 2: Administrative increase

of $12,112 $12,112.00 $60,562.00
Amendment No. 3: Administrative increase

5/20/16 $15,000.00 $75,562.00
Amendment No. 4: Administrative increase

10/14/16 $43,000.00 $118,562.00
Amendment No. 5: Option 1

2/26/17 — 2/25/18 $16,150.00 $134,712.00
Amendment No. 6: Administrative increase

11/21/17 $59,000.00 $193,712.00

3.0 MBE/WBE goals were not established for this contract.

4.0 By signing this Amendment the Contractor certifies that the Contractor and its principals are not currently
suspended or debarred from doing business with the Federal Government, as indicated by the General Services
Administration {(GSA) List of Parties Excluded from Federal Procurement and Non-Procurement Programs, the

State of Texas, or the City of Austin.
5.0 All other terms and conditions remain the same.
BY THE SIGNATURES affixed below, this Amendment is hereby incorporated into and made a part of the above-
referenced contract.
Signature and Date: W / 2; Z ’ Signature and Date;
Printed Name: Jil} N¢lson 1z 13 Georgia Billela, Procurenent Speclallst 1!

Authorized Representative City of Austin
Purchasing Office

Texas Excavation Safety System Inc.
11880 Greenville Ave Ste 120
Dallas, Texas 75243-3568



1.0

20

3.0
40

5.0

BY THE SIGNATURES affixed below, this Amendment is hereby incorporated into and made a part of the above-

Amendment No. 5

of

Contract No. NA140000058

for

Texas “One-Call” of Excavations
between

Texas Excavation Safety System Inc.
and the

City of Austin

The City hereby exercises the extension option for the subject contract. This extension option will be effective
February 25, 2017 to February 25, 2018. Two options remain.

The total contract amount is increased by $16,150.00 for the extension option period. The total Contract
authorization is recapped below:

Term Action Amount Total Contract Amount
Basic Term: 2/26/14 — 2/25/2017 $48,450.00 $48,450.00
Amendment No. 1: Add Austin

Transportation Department to contract $0.00 $48,450.00
Amendment No. 2: Administrative increase

of $12,112 $12,112.00 $60,562.00
Amendment No. 3: Administrative increase

5/20/16 $15,000.00 $75,562.00
Amendment No. 4: Administrative increase

10/14/16 $43,000.00 $118,562.00
Amendment No. 5: Option 1

2/26/17 — 2/25/18 i $16,150.00 $134,712.00

All other terms and conditions remain the same.

referenced contract.

Signature and Date:

1-23-2007

MBE/WBE goals were not established for this contract.

Signature and Date:

By signing this Amendment the Contractor certifies that the Contractor and its principals are not currently
suspended or debarred from doing business with the Federal Government, as indicated by the General Services
Administration (GSA) List of Parties Excluded from Federal Procurement and Non-Procurement Programs, the

State of Texas, or the City of Austin.

L Aozt p-Bohency

Printed Name: Jcl\ (J2iSon - (Mos(- q, Aecing ]

Authorized Representative

Texas Excavation Safety System Inc.
11880 Greenville Ave Ste 120
Dallas, Texas 75243-3568

Fnénce

Linell Goodin-Brown, Contr4ct Compliance Supervisor Q/’A"l

City of Austin

Purchasing Office




Amendment No. 4

of

Contract No. NA140000058

for

Texas “One-Call” of Excavations
between
Texas Excavation Safety System Inc.
and the
City of Austin

1.0 The City hereby has increased contract amount.

2.0 The total contract amount is increased by $43,000.00. The total Contract autharization is recapped below:

Term Action Amount Total Contract Amount
Basic Term: 2/26/14 — 2/25/2017 $48,450.00 $48,450.00
Amendment No. 1: Add Austin l
Transportation Department to contract $0.00 $48,450.00
Amendment No. 2: Administrative increase

of $12,112 $12,112.00 $60,562.00
Amendment No. 3; Administrative increase

5/20/16 $15,000.00 $75,562.00
Amendment No. 4: Administrative increase

10/14/16 $43,000.00 $118,562.00

3.0 MBE/WBE goals were not established for this contract.

4.0 By signing this Amendment the Contractor certifies that the Contractor and Its principals are not currently
suspended or debarred from doing business with the Federal Govemment, as indicated by the General Services
Administration (GSA) List of Parties Excluded from Federal Procurement and Non-Procurement Programs, the

State of Texas, or the City of Austin.

5.0 All other terms and conditions remain the same.

BY THE SIGNATURES affixed below, this Amendment is hereby incorporated into and made a part of the above-

referenced contract.

Signature and Date: @ M‘) W00, 1ol (Uo

Signature and Date: Qy@
- y lo/t7/te

Printed Name: :m

Authorized Representative

Texas Excavation Safety System Inc.
11880 Greenville Ave Ste 120
Dallas, Texas 75243-3568

Georgia Billela, Senior Buyer
City of Austin
Purchasing Office



NA140000058

Went to council 12/12/13

RCA/CONTRACT APPROVAL AMOUNTS

3 YEAR CONTRACT WITH 2 OPTION YEARS

FUNDING STREAM

Start date 2/26/2014

Int term $48,450.00
lop $16,150.00
2nd $16,150.00
3rd $16,150.00

NTE TOTAL $96,900.00
Date Action Amount Threshold Remarks

1/27/2014 $48,450 $48,450.00 Initial Load

8/25/2015 $12,112 $60,562.00 25% admin increase Amendment 2

5/24/2016 $15,000 $75,562.00 Added 15,000 increase Amendment 3




Amendment No. 3
of
Contract No. NA140000058
for
Texas "“ONE-CALL" of Excavations
between
Texas Excavation Safety System Inc.
and the
City of Austin

1.0 The City hereby an increase for the contract listed above.
2.0 The fotal contract amount is increased by $15,000. The total Contract authorization is recapped below:

(Term Action Amount Total Contract Amount
Basic Term: 2/26/14 — 2!25!2(_)1? $48,450.00 $48,450.00
Tiataictadon Dasartmect s poitruct 5000 $0.00
}:fn;?lrfﬂeznt No. 2: Administrative increase $12,112.00 $60,562.00
gggfr‘:%ment No. 3: Administrative increase $15,000.00 $75,562.00

3.0 MBE/WBE goals were not established for this contract.

4.0 By signing this Amendment the Contractor certifies that the Contracior and its principals are not currently
suspended or debarred from doing business with the Federal Government, as indicated by the General Services
Administration (GSA) List of Parties Excluded from Federal Procurement and Non-Procurement Programs, the
State of Texas, or the City of Austin.

5.0 All other terms and conditions remain the same

BY THE SIGNATURES affixed below, this Afierdment is hereby incorporated into and made a part of the above-

referenced contract.

Signature ag Signature and Date: LO ﬂ O{M/ G’ZL{ ke
Printed Name: Erin D'Vincent, Senior Buyer Spetialist
Authorized Re City of Austin

Purchasing Office

Texas Excavation Safety System Inc.
11880 Greenville Ave Ste 120
Dallas, Texas 75243-3568



Amendment No. 2
of
Contract No. NA140000058
for
Texas “ONE-CALL" of Excavations
between
Texas Excavation Safety System Inc.
and the
City of Austin

1.0 The City hereby has increased contract amount for the contract above.

2.0 The total contract amount is increased by 12,112. The total Contract authorization is recapped below:
Term Action Amount Total Contract Amount
Basic Term: 2/26/14 — 2/25/2017 $48,450.00 $48,450.00
Amendment No. 1: Add Austin
Transportation Department to contract $0.00 $0.00
Amendment No. 2: Administrative increase
of 12,112. $12,112 $60,562.00

3.0 MBE/WBE goals were not established for this contract.

4.0 By signing this Amendment the Contractor certifies that the Contractor and its principals are not currently
suspended or debarred from doing business with the Federal Government, as indicated by the General Services
Administration (GSA) List of Parties Excluded from Federal Procurement and Non-Procurement Programs, the
State of Texas, or the City of Austin.

5.0 Ali other terms and conditions remain the same.

BY THE SIGNATURES affixed below, this Amendment is hereby incorporated into and made a part of the above-

referenced contract.

Signature and Dat@/ / ‘2 y As.1S Signature and Date: d % (/wb S) / a8 / 13

Printed Name: Georgia L. Billeia, Buyer®i /

Authorized Representative MW\W\L S\ﬂﬁh\ﬁ- City of Austin

ey Purchasing Office

Texas Excavation Safety System inc.
11880 Greenville Ave Ste 120
Dallas, Texas 75243-3568



Amendment No. 1
of
Contract No. NA140000058
for
Texas “ONE-CALL" of Excavations
between
Texas Excavation Safety System [nc.
and the
City of Austin

1.0  The City hereby adds Austin Transportation Départment to this contract, no funding increase.

2.0 The total Contract authorization is recapped below:

Term Action Amount Total Contract Amount
Basic Term: 2/26/14 — 2/25/2017 $48,450.00 $48,450.00
Amendment No. 1: Add Austin

Transportation Department to contract $0.00 $0.00

3.0 MBE/WBE goals were not established for this contract.

4.0 By signing this Amendment the Contractor certifies that the Contractor and its principals are not currently
suspended or debarred from doing business with the Federal Government, as indicated by the General Services
Administration (GSA) List of Parties Excluded from Federal Procurement and Non-Procurement Programs, the
State of Texas, or the City of Austin.

5.0 All other terms and conditions remain the same.

BY THE SIGNATURES affixed below thi A endment is hereby incorporated into and made a part of the above-
referenced contract.

Signature and Date / ' y Signature and Dateg; o
/ S lrzfzoe 00 S hiz
Printed Name: Mlcl‘faeikosawyer - Presdent Georgia L. Billela, Buyer

Authonzed Representatwe City of Austin
Purchasing Office

Texas E\/xgavéi'ion Safety System Inc.
11880 Greenville Ave Ste 120
Dallas, Texas 75243-3568



Financial and Administrative Service Department
Purchasing Office
PO Box 1088, Austin, Texas, 78767

February 26, 2014

Texas Excavation Safety System, Inc.
11880 Greenville Ave. Suite 120
Dallas, Texas 75243-3568

The City has awarded a contract to your company to provide one-call notification of excavation in
accordance with the attached referenced documents.

Responsible Department: Austin Water Utility

Department Contact Person: Virginia Soto-Reynolds

Department Contact Email Address: Virginia.soto-reynolds@austintexas.gov
Department Contact Telephone: 512/972-0337

Project Name: One-Call Notification of Excavation
Contractor Name: Texas Excavation Safety System, Inc.
Contract Number: NA140000058

Contract Period: 2/26/14 - 2/25/17

Contract Amount: $48,450

Extension Options: Three 12-month options

Extension Amount Per Option: $16,150

Requisition Number: RQM 2200 13040200307
Solicitation Number: Sole Source

Council Date: 11/21/13

Agenda Item No.: 46

Thank you for your interest in doing business with the City of Austin. If you have any questions regarding
this contract, please contact me at 512/972-4040.

Sincerely,

Stephen T. Aden, Sr.

Corporate Purchasing Manager

Purchasing Office

Finance and Administrative Service Department

CC: Virginia Soto-Reynolds, AWU



mailto:Virginia.soto-reynolds@austintexas.gov

CONTRACT BETWEEN THE CITY OF AUSTIN (“City”)
AND
TEXAS EXCAVATION SAFETY SYSTEM INC. (“Contractor”)
for
ONE-CALL NOTIFICATION OF EXCAYATION
CONTRACT NO. NA140000058

The City accepts the Contractor's Offer (as referenced in Section 1.1.3 below) for the above
requirement and enters into the following Contract.

This Contract Is between Texas Excavation Safety System Inc. having offices at Dallas, TX 75243
and the City, a home-rule municipality incorporated by the State of Texas, and is effective as of the
date executed by the City ("Effective Date").

1.2

1.3

1.4

1.5

1.6

1.1.2 The City’s Standard Purchase Terms & Conditions (0300)
1.1.3 Section 0500 Specification No. AWU-143.
1.1.4 Texas Excavation Safety System, Inc. Offer, dated 12/5/12, including subsequent
clarifications
. Any inconsistency or conflict in the Contract documents shall be
resolved by giving precedence in the following order:

1.2.1 This Contract

1.2.2 The City’s Solicitation as referenced in Section 1.1.2, including all documents
incorporated by reference

1.2.3 The Contractor's Offer as referenced in Section 1.1.3, including subsequent clarifications.

Term of Contract, The Contract will be In effect for an initial term of thirty-six (36) months and
may be extended thereafter for up to three (3) twelve (12) month extension option(s), subject to
the approval of the Contractor and the City Purchasing Officer or his designee. See the Term of
Contract provision in Section 0400 for additional Contract requirements.

Compensation. The Contractor shall be paid a total Not-to-Exceed amount of $48,450 for the
initial Contract term and $16,150 for each extension option as indicated in the Bid Sheet, IFB
Section 0600. Payment shall be made upon successful completion of services or delivery of
goods as outlined in each individual Delivery Order.

Quantity of Work, There is no guaranteed quantity of work for the period of the Contract and
there are no minimum order quantities. Work will be on an as needed basis as specified by the
City for each Delivery Order

Clarifications and Additional Agreements, The following are incorporated into the Contract.

NA 140000058 - Texas Excavation Safety System, Inc - One-Call Notffication.doc 1



This Contract (including any Exhibits) constitutes the entire agreement of the parties regarding the
subject matter of this Contract and supersedes all prior and contemporaneous agreements and
understandings, whether written or oral, relating to such subject matter. This Contract may be
altered, amended, or modified only by a written instrument signed by the duly authorized
representatives of both parties.

In witness whereof, the City has caused a duly authorized representative to execute this Contract on
the date set forth below.

Texas Excavation Safety System, Inc. CITY OF AUSTIN

M (‘J’\&e‘ \A) (__o Stephen T. Aden
Printed Name of Au orj Perso /m'ued Name of Authorized Person

— ZW e THe

Signatufe

v Purchasing Manager Corporate
Title: Title:

Telomany 2d, 2o _2/ec/rd
Date: Dafe:

NA140000058 - Texas Excavation Safety System, inc - One-Call Notification.doc 2



CITY OF AUSTIN
PURCHASING OFFICE
STANDARD PURCHASE TERMS AND CONDITIONS

By submitting an Offer in responsa to the Solicitation, the Contractor agrees that the Contract shall be governed by the
folowing terms and conditions. Unless otherwise specified In the Contract, Sections 3, 4, 5, 6, 7, 8, 20, 21, and 36 shall
apply only to a Solicitation to purchase Goods, and Sections 9, 10, 11 and 22 shall apply only to a Soficitation to purchase
Services to be performed principally at the City's premises or on public rights-of-way.

1.

CONTRACTOR'S QBLIGATIONS: The Contractor shall fully and timely provide all Deliverables described in the
Solicitation and in the Contractor's Offer in strict accordance with the terms, covenants, and conditions of the
Contract and all applicable Federal, State, and local laws, rules, and regulations.

EFFECTIVE DATEMTERM: Unless otherwise specified in the Sollcitation, this Contract shall be effective as of the
date the contract is signed by the City, and shall continue In effect untll all obigations are performed in accordance
with the Contract.

CONTRACTOR TO PACKAGE DELIVERABLES: The Contractor will package Deliverables in accordance with
good commercial practice and shall include a packing list showing the description of each item, the quantity and unit
price Unless otherwise provided in the Specifications or Supplemental Terms and Conditions, each shipping
contalner shall be clearly and permanently marked as follows: (a) The Contractor's name and address, (b) the City's
name, address and purchase order or purchase release number and the price agreement number if applicable, (c)
Container number and total number of containers, e.g. box 1 of 4 boxes, and (d) the number of the container bearing
tha packing list. The Contractor shail bear cost of packaging. Dellverables shall be suitably packed t0 securs lowest
transportation costs and to conform with requirements of common carriers and any applicable specifications. The
City's count or weight shall be final and conclusive on shipments not accompanied by packing lists.

SHIPMENT UNDER RESERVATION PROHIBITED: The Contractor is not authorized to ship the Deliverables under
reservation and no tender of a bill of lading will operate as a tender of Deliverables.

TITLE & RISK OF LOSS: Title to and risk of loss of the Deliverables shall pass o the City only when the Clty
actually receives and accepts the Deliverables.

DELIVERY TERMS AND TRANSPORTATION CHARGES: Deliverables shall be shipped F.0.B. point of delivery
unlass otherwise specified in the Supplemental Terms and Conditions. Unless otherwise stated in the Offer, the
Contractor’s price shall be deemed to include all delivery and transportation charges. The City shall have the right to
designate what method of transportation shall be used to ship the Deliverables. The place of delivery shall be that
sat forth in the block of the purchase order or purchase release entitied "Recelving Agency”.

RIGHT OF INSPECTION AND REJECTIQN: The CHy expressly reserves all rights under law, Inciuding, but not
limited to the Uniform Commercial Code, to inspect the Deliverables at delivery before accepting them, and to reject
defective or non-conforming Deliverables. If the City has the right to inspect the Contractor’s, or the Contractor's
Subcontractor’s, facilities, or the Deliverables at the Contractor's, or the Contractor's Subcontractor's, premises, the
Contractor sha¥k fumish, or cause to be fumished, without additional charge, all reasonable facilittes and assistance
to the City to facilitate such inspection.

NQ REPLACEMENT OF DEFECTIVE TENDER: Every tender or delivery of Deliverables must fully comply with ail
provisions of the Contract as to time of delivery, quality, and quantity. Any non-complying tender shall constitute a
breach and the Contractor gshall not have the right to substitute a conforming tendsr; provided, where the time for
petformance has not yet expired, the Contractor may notify the City of the intention to cure and may then make a
conforming tender within the time allotted in the contract.

PLACE AND CONINTION OF WORK: The City shall provide the Contractor access fo the sites where the
Contractor Is to perform the services as required in order for the Contractor to perform the services in a timely and
efficient manner, in accordance with and subject to the applicable secuwrity laws, rules, and regulations. The
Contractor acknowiedgas that it has satisfled itself as to the nature of the City's service regquirements and
specifications, the location and essential characteristics of the work sites, the quaiity and quantity of materials,
equipment, labor and facillies necessary to perform the services, and any other condition or state of fact which
could in any way gffect performance of the Contractor's obligations under the contract. The Contractor hereby

Section 0300, Standard Purchase Terms & Conditions 1 Revisad July 2013



CITY OF AUSTIN
PURCHASING OFFICE
STANDARD PURCHASE TERMS AND CONDITIONS

releases and holds the City harmless from and against any liabiity or claim for damages of any kind or nature If the
actual site or service conditions differ from expected conditions.

10. WORKFORCE:
A. The Contractor shall employ only orderly and competent workers, skilied in the performancs of the services

1.

which they will perform under the Contract.

The Contractor, its employees, subcontractors, and subcontractor's employees may not while engaged In
participating or responding to a solicitation or while In the course and scope of delivering goods or services
under a City of Austin contract or on the City's property .

I. use or possess a fireamm, including a concealed handgun that is licensed under state law, except as
required by the terms of the contract; or

i. use or possess alcoholic or other intoxicating beverages, illegal drugs or controlled substances, nor may
such workers be intoxicated, or under the influence of alcohol or drugs, on the job.

if the Clty or the City's representative notifies the Conftractor that any worker Is incompetent, disorderly or

disobedient, has knowingly or repeatedly violated safety regulations, has possessed any firearms, or has

possessed or was under the influence of alcohol or drugs on the job, the Contractor shall immediately remove

such worker from Contract services, and may not employ such worker again on Contract services without the
City's prior written consent.

: The Contractor, its

COMPLIANCE WITH HEALTH. SAFETY. AND ENVIRONMENTAL REGULATIONS
Subcontractors, and thelr respective employees, shall comply fully with all applicable federal, state, and iocal health,

safety, and environmental laws, ordinances, rules and regulations in the performance of the services, Including but
not Emited to those promulgated by the City and by the Occupational Safety and Health Administration (OSHA). In
case of conflict, the most stringent safety requirement shall govem. The Contractor shall indemnify and hold the City
harmless from and against all claims, demands, suits, actions, judgments, fines, penalties and liability of every kind
arising from the breach of the Confractor's obligations under this paragraph.

12 INVOICES:

A

The Contractor shall submit separate invoices in duplicate on each purchase order or purchase release after
each delivery. If partlal shipments or deliveries are authorized by the City, a separate invoice must be sent for
each shipment or defivery made.

Proper Invoices must include a unique Invoice number, the purchase order or dellvery order number
and the master agresment number i applicable, the Department’s Name, and the name of the point of
contact for the Department. Invoices shall be itemized and transportation charges, if any, shall be listed
ssparately. A copy of the bill of lading and the freight waybill, when applicable, shall be attached to the invoice.
The Contractor's name and, if applicable, the tax identification number on the invoice must exactly match the
information in the Vendor's registration with the City. Unless otherwise instructed In writing, the City may rely
on the remittance address specified on the Contractor’s invoice.

invoices for labor shall include a copy of ail time-sheets with trade labor rate and Deliverables order number
clearly identified. Invoices shall also include a tabulation of work-hours at the appropriate rates and grouped by
work order number. Time billed for labor shall b limited to hours actually worked at the work site.

Uniess otherwise expressly authorized in the Contract, the Contractor shall pass through alt Subcontract and
other authorized expensss at actual cost without markup.

Federal excise taxes, State taxes, or City sales taxes must not be inciuded in the invoiced amount The City
will furnish a tax exemption certificate upon request.
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13.  EAYMENT:

A. Al proper invoices received by the City will be paid within thirty (30) calendar days of the City's receipt of the
Deliverables or of the invoice, whichever is later.

B. K payment Is not timely made, (per paragraph A), Interest shell accrue on the unpaid balance at the
lesser of the rate specified in Texas Government Cods Ssction 2251.025 or the maximum lawful rate;
except, if payment Is not timely made for a reason for which the Clty may withhold payment hereunder,
interest shall not accrue until ten {10) calendar days after the grounds for withholding paymaent have
been resolved.

C.  |f partlal shipments or deliveries are authorized by the City, the Contractor will be paid for the partial shipment
or delivery, as stated above, provided that the invoice matches the shipment or delivery.

D. The City may withhold or set off the entire payment or part of any payment ctherwise due the Contractor to
such extent as may be necessary on account of:

i delivery of defective or non-conforming Deliverables by the Contractor;

i third party claims, which are not covered by the insurance which the Contractor is required to provide,
are filed or reagonable evidence Indicating probabile filing of such cleims;

li. fallure of the Contractor to pay Subcontractors, or for labor, materials or equipment;

iv.  damage to the property of the City or the City's agents, employees or contractors, which is not covered
by Insurance required to be provided by the Contractor;

v.  reasonable evidence that the Contractor's obilgations will not be completed within the time specified In
the Contract, and that the unpald balance would not be adequate to cover actual or liquidated damages
for the anticipated delay;

vi. failure of tha Contractor to submit proper Invoices with all required attachments and supporting
documentation; or

vil.  failure of the Contractor to com ply with any material provision of the Contract Documents.

E.  Notice is hereby given of Arficle ViiI, Section 1 of the Austin City Charter which prohibits the payment of any
money to any person, firm or corporation who is in arrears fo the City for taxes, and of §2-8-3 of the Austin City
Code concaming the right of the Clty to offset Indebtedness owed the City.

F. Payment will be made by check unless the parties mutually agree to payment by credlt card or electronic
transfer of funds. The Contractor agrees that there shall be no additional charges, surcharges, or penalties to
the City for payments made by credit card or electronic funds transfer.

G. The awarding or continuation of this contract is dependent upon the avallabllity of funding. The City's payment
obiigations are payable only and solely from funds Appropriated and available for this contract. The absence of
Appropriated or other lawfully available funds shall render the Contract nuil and void to the extent funds are
not Appropriated or available and any Deliverables delivered but unpaid shall be retumed to the Contractor.
The Clty shall provide the Contractor written notice of the fallure of the City to make an adequate Appropriation
for any fiscal year to pay the amounts due under the Contract, or the reduction of any Appropriation to an
amount insufficient to permit the City to pay its obligationa under the Contract. In the event of non or
inadaquats appropriation of funds, thera will be no penaity nor removal fses charged to the City.

14. IRAVEL EXPENSES: All fravel, lodging and per diem expenses in connaction with the Confract for which
reimbursement may be claimed by the Contractor under the terms of the Solicitation wili be reviewed against the
City's Travel Policy as published and maintained by the City's Cantroller’s Office and the Current United States
General Services Administration Domestic Per Diem Rates (the "Rates’} as published and maintained on the
Internet at:

http://www.gsa.gov/portal/category/2.287
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No amounts in excess of the Travel Policy or Rates shall be paid. All involces must be accompanied by copies of
detalfed itemized receipts (e.g. hote! bills, airline tickets). No reimbursement will be made for expenses not actually
incurred. Airfine fares in excess of coach or economy will not be reimbursed. Mileage charges may not exceed the
amount permitted as a deduction in any year under the Internal Revenue Code or Reguiations.

EINAL PAYMENT AND CLOSE-QUT:

A

if an MBE/WBE Program Compliance Plan is required by the Solicitation, and the Contractor has identified
Subcontractors, the Contractor Is required to submit a Contract Close-Out MBE/WBE Compliance Report to
the Project manager or Contract manager no later than the 15th calendar day after compietion of all work
under the contract. Final payment, retainage, or both may be withheld if the Contractor Is not in compliance
with the requirements of tha Compliance Plan as accepted by the City.

The making and acceptance of final payment will constitute:

i. a waiver of all claims by the City agalnst the Contractor, except claims (1) which have been previously
asserted in writing and not yet sattled, (2) arising from defective work appearing after final Inspection, (3)
arigsing from failure of the Contractor to comply with the Contract or the terms of any warranty specified
herein, {4) ariging from the Confractor's continuing obligations under the Confract, including but not
limited to indemnity and warranty obligations, or (5) arising under the City's right to audit; and

ii. a waiver of all claims by the Contractor against the City other than those previously asserted in writing
and not yet settled.

: If the price stated on the Offer Includes the cost of any special tooling or

SPECIAL TQOLS & TEST EQUIPMENT.

special test equipment fabricated or required by the Contractor for the purpose of fllling this order, such special
tooling equipment and any process sheets related thereto shall become the property of the City and shall be
identified by the Contractor as such.

RIGHT TO AUDIT:

A

The Contractor agrees that the representatives of the Office of the City Auditor or other authorized
representatives of the City shall have access to, and the right to audit, examine, or reproduce, any and all
records of the Contractor related to the performance under this Contract. The Contractor shall retain all such
records for a period of three (3) years after final payment on this Contract or until all audit and litigation matters
that the City has brought to the attention of the Contractor are resolved, whichever Is longer. The Contfractor
agrees to refund to the City any overpayments disclosed by any such audit.

B. The Contractor shall include section a. above in all subcontractor agreements entered Into in connection with
this Contract.

SUBCONTRACTORS:

A. [If the Contractor Identified Subcontractors in an MBE/WBE Program Compliance Plan or a No Goals

Utilization Plan the Contractor shall comply with the provisions of Chapters 2-9A, 2-98, 2-8C, and 2-9D, as
applicable, of the Austin City Code and the terms of the Compliance Plan or Utllization Plan as approved by
the City (the “Plan”). The Contractor shall not initialy employ any Subcontractor except as provided in the
Contractor's Plan. The Contractor shall not substituite any Subcontractor identified in the Plan, uniess the
substitute has been accaptsd by the City in writing in accordance with the provisions of Chapters 2-9A, 2-98,
2-9C and 2-9D, as applicable. No acceptance by the City of any Subcontractor shall constitute a waiver of any
rights or remedies of the City with respect to defective Deliverables provided by a Subcontractor. If a Plan has
been approved, the Contractor is additionally required to submit a monthly Subcontract Awards and
Expenditures Report to the Contract Manager and the Purchasing Office Contract Compliance Manager no
later than the tenth calender day of each month.
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8. Work performned for the Contractor by a Subcontractor shall be pursuant to a written contract between the
Contractor and Subcontractor. The terms of the subcontract may not conflict with the terms of the Contract,
and shall contain provigions that:

I. require that all Dellverables to be provided by the Subcontractor be provided In strict accordance with
the provisions, specifications and terms of the Contract;

ii. prohibit the Subcontractor from further subcontracting any portion of the Contract without the prior
writtsn consent of the Clty and the Coniractor. The City may require, as a condition to such further
subcontracting, that the Subcontractor post a payment bond in form, substance and amount acceptable
to the City;

fl. require Subcontractors to submit all invoices and applications for payments, Induding any clakms for
additional payments, damages or otherwise, to the Contractor in sufficient tme to enable the Contractor
to include same with its Invoice or application for payment to the Clity in accordance with the terms of the

Contract;

N.  require that all Subcontractors obtain and maintain, throughout the term of their contract, insurance in
the type and amounts specified for the Contractor, with the Clfy being a named insured as its interest
shall appear; and

v. require that the Subcontractor Indemnify and hold the City harmless to the same extent as the
Contractor is required to indemnify the City.

C. The Contractor shall be fully responsible to the City for all acts and omissions of the Subcontractors just as the
Contractor is responsibie for the Contractor's own acts and omissions. Nothing in the Contract shall create for
the benefit of any such Subcontractor any contractual relationship between the City and any such
Subcontractor, nor shall I create any obligation on the part of the City to pay or to see to the payment of any
moneys due any such Subcontractor except as may otherwise be required by law.

D. The Contractor shall pay each Subcontractor it8 appropriate share of payments made to the Contractor not
later than ten (10) calendar days after receipt of payment from the City.

WARRANTY - PRICE:

A. The Contractor warrants the prices quoted in the Offer are no higher than the Confractor's current prices on
orders by others for like Dellverables under similar terms of purchase,

B. The Contractor certifies that the prices in the Offer have been arrived at independently without consultation,
communication, or agresment for the purpose of restricting competition, as to any matter relating to such fees
with any other firm or with any compstitor.

C. In addition to any other remedy available, the City may deduct from any amounts owed to the Contractor, or
otherwise recover, any amounts palid for items in excess of the Contractor's current prices on orders by others
for like Defiverables under similar terms of purchase.

= : The Contractor warrants that it has good and indefeasibie tile to all Deliverables fumished
under the Contract, and that the Deliverables are free and clear of alf liens, claims, security interests and
encumbrances. The Contractor shall indemnify and hold the City harmiess from and against all adverse title ciaims
to the Dellverables.

WARRANTY — DELIVERABLES: The Contractor warrants and represents that ali Deliverables soid the City under
the Contract shail be free from defects in design, workmanshbormamfacnn and conform in gl material respects
to the specifications, drawings, and descriptions in the Solicitation, to any samples furnished by the Contractor, to
the terms, covenants and conditions of the Contract, and to all applicable State, Federal or local laws, rules, and
regulations, and industry codes and standards. Unless otherwiss stated In the Sclicitation, the Deliverables shail be
new or recycled merchandisa, and not used or reconditioned.

A.  Recycled Deliverables shall be clearly identified as such.
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B.  The Contractor may not imit, exclude or disclaim the foregoing warranty or any warranty implied by law; and
any attempt to do so shall be without force or effect.

C. Unless otherwise specified in the Contract, the warranty period shall be at least one year from the date of
acceptance of the Deliverables or from the date of acceptance of any replacement Deliverables. If during the
warranty period, one or more of the above wamanties are breached, the Contractor shall promptly upon receipt
of demand either repair the non-confonming Defiverables, or replace the non-conforming Deliverables with fully
conforming Deliverables, at the City's option and at no additional cost to the Clity. All costs incidental to such
repair or replacement, including but not limited to, any packaging and shipping costs, shall be bome
axclusively by the Contractor. The City shall endeavor to give the Contractor written notice of the breach of
warranty within thirty (30) calendar days of discovery of the breach of warranty, but failure to give timely notice
shall not impair the City's rights under this section.

D. |f the Contractor is unable or unwilling to repair or replace defective or non-conforming Deliverables as
required by the City, then in addition to any other avallable remedy, the City may reduce the quantity of
Deliverables it may be required to purchase under the Contract from the Contractor, and purchase conforming
Deliverables from other sources. In such event, the Contractor shall pay to the City upon demand the
increased cost, if any, incurred by the City to procure such Deliverabies from another source.

E. If the Contractor is not the manufacturer, and the Deliverables are covered by a separate manufacturer’s
warranty, the Contractor shall transfer and assign such manufacturer's warranty to the City. f for any reason
the manufacturer's warranty cannot be fully transferred to the City, the Contractor shall assist and cooperate
with the City to the fullest extent to enforce such manufacturer's warranty for the benefit of the City.

: The Contractor warrants and represents that ali services to be provided the City under
the Contract w1ll be fully and timely performed in 8 good and workmanlike manner in accordance with generally
accepted Industry standards and practices, the terms, conditions, and covenants of the Contract, and all applicable
Federal, State and local laws, rules or regulations.

A. The Contractor may not limit, exclude or disclaim the foregoing warranty or any warranty implied by law, and any
attempt to do so shall be without force or effect.

B. Unless otherwise specified in the Contract, the warranty period shall be at jeast one year from the Acceptance
Date. If during the warranty period, one or more of the above warranties are breached, the Contractor shall
promptly upon receipt of demand perform the services again In accordance with above standard at no additional
cost to the City. All costs incldental to such additional performance shall be bome by the Contractor. The City
shall endeavor to give the Contractor written notice of the breach of warranty within thirty (30) calendar days of
discovery of the breach warranty, but failure to give timely notice shall not impalr the City's rights under this
section.

C. ff the Contractor is unable or unwilling to perform its services in accordance with the above standard as required
by the City, then in addition to any other available remedy, the City may reduce the amount of services it may be
required to purchase under the Contract from the Contractor, and purchase conforming services from other
sources. In such avent, the Contractor shall pay to the City upon demand the increased cost, if any, incurred by
the City to procure such services from another source.

p ) R BLES: if, instead of requiring immediate
conecﬁonormmova!andreﬁacemontofdofecﬁwormn—conformlngodvaabhs the City prefers to accept it, the
City may do so. The Contractor shall pay all claims, costs, losses and damages attributable to the City's evaluation
of and determination to accept such defective or non-conforming Defiverablas. if any such acceptance occurs prior
to final payment, the City may deduct such amounts as are necsessary to compensats the Chy for the diminished
value of the defective or non-conforming Deliverables. If the accaptance occurs after final payment, such amount will
be refunded to the City by the Contractor.

RIGHT IO ASSURANCE: Whenever one party to the Contract in good faith has reason to question the other party's
intent to perform, demand may be made to the other party for written assurance of the intent to perform. In the event
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that no assurance is given within the time specified after demand is made, the demanding party may treat this fallure
as an anticipatory repudiation of the Contract.

STOP WORK NOTICE: The City may issue an immediate Stop Work Notice in the event the Contractor is observed
performing in a manner that is in violation of Federal, State, or local guidelines, or In a manner that is determined by
the Clty to be unsafe to either iife or property. Upon notification, the Contractor will cease all work until notified by the
City that the violation or unsafe condition has been corrected. The Contractor shall be liable for all costs incurred by
the City as a resuit of the Issuance of such Stop Work Notice.

: The Contractor shall be in default under the Contract if the Contractor (&) fails to fuily, timely and
faithfully perform any of Its material obligations under the Contract, (b) fails to provide adequate assurance of
performance under Paragraph 24, (c) becomes inscivent or seeks relief under the bankrupficy laws of the United
States or (d) makes a material misrepresentation in Contractor’s Offer, or in any report or deliverable required to be
submltted by the Contractor to the City.

TERMINATION FOR CALISE: in the event of a default by the Contractor, the City shall have the right to terminate
the Contract for cause, by written notica sffective tan (10) calendar days, unless otherwise specified, after the date
of such notice, unless the Contractor, within such ten (10) day perlod, cures such default, or provides evidence
sufficlent to prove to the City's reasonable satisfaction that such default doas not, in fact, exist. The City may place
Contractor on probation for a specified period of time within which the Contractor must correct any non-compliance
Issues. Probation shall not normally be for a period of more than nine (9) months, however, It may be for a longer
period, not to exceed ong (1) year depending on the circumstances. If the City determines the Contractor has failed
to perform satisfactorily during the probation period, the City may proceed with suspension. In the event of a default
by the Contractor, the City may suspend or debar the Contractor in accordance with the "City of Austin Purchasing
Office Probation, Suspenslon and Debarment Rules for Vendors® and remove the Contractor from the City's vendor
list for up to five (5) years and any Offer submitted by the Contractor may be disqualified for up to five (5) years. In
addition to any other remedy avalilable under law or in equity, the City shall be entitied to recover all actusl damages,
costs, losses and axpenses, incurred by the City as a resuit of the Confractor’s default, including, without limitation,
cost of cover, reasonable attormeys’ fees, court costs, and prejudgment and post-judgment interest at the maximum
fawful rate. All rights and remedies under the Contract are cumulative and are not exclusive of any other right or
remedy provided by law.

IERMINATION WITHOUT CAUSE: The City shall have the right to terminate the Contract, In whole or In part,
without cause any time upon thirty (30) calendar days’ prior written notice. Upon recelpt of a notice of termination,
the Contractor shall promptly cease all further work pursuant to the Contract, with such exceptions, ¥ any, cpecified
in the notice of termination. The City shall pay the Contractor, to the extent of funds Appropriated or otherwise legally
avallable for such purposes, for all goods delivered and services performed and obligations Incurred prior to the date
of termination in accordance with the terms hereof.

ERALID: Fraudulent statements by the Contractor on any Offer or In any report or deliverable required to be
submitted by the Contractor to the City shall be grounds for the tcrmination of the Contract for cause by the City and
may result in legal action.

DRELAYS:

A.  The City may delay scheduled delivery or other due dates by written notice to the Contractor if the City desms
it is in its best interest. if such delay causes an increase in the cost of the work under the Contract, the City
and the Contractor shall negotiate an equitable adjustment for costs incurred by the Contractor in the Contract
price and sxecute an amendment to the Contract. The Contractor must asaert Its right (o an adjustment within
thirty (30) calendar days from the date of recaipt of the notice of delay. Failure to agres on any adjusted price
shall be handied under the Dispute Resolution process specified in paragraph 48. However, nothing in this
provision shall excuse the Contractor from deimying the delivery as notified.

8.  Neither party shall be liable for any default or delay in the performance of its obligations under this Contract if,
while and to the extent such default or delay is caused by acts of God, fire, riots, civil commotion, labor
disruptions, sabotage, sovereign conduct, or any other cause beyond the reasonable control of such Party. in
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the event of default or delay in contract performance due to any of the foregoing causes, then the time for
completion of the services will be extended; provided, however, in such an event, a conference will be held
within three (3) business days to establish a mutually agreeable period of time reasonably necessary to
ovarcome the effect of such failure to perform.

31.  |INDEMNITY:
A.  Definitions:

i *Indemnified Claims” shall include any and all claims, demands, suits, causes of action, judgments and
liability of every character, type or description, including all reasonable costs and expenses of litigation,
mediation or other altemnate dispute resolution mechanism, including attormney and other professional
fees for:

(1) damage fo or loss of the property of any person (inciuding, but not limited to the City, the
Contractor, thelr respective agents, officers, employees and subcontractors; the officers, agents,
and smployees of such subcontractors; and third parties); and/or

(2) death, bodily injury, illiness, disease, worker's compensation, loss of services, or loss of income or
wages to any person (inctuding but not limited to the agents, officers and employees of the City,
the Contractor, the Contractor's subcontractors, and third parties),

ii. *Fault” shall include the sale of defective or non-conforming Deliverables, negligence, willful misconduct,
or a breach of any legally imposaed strict liability standard.

B. THE CONTRACTOR SHALL DEFEND (AT THE OPTION OF THE CITY), INDEMNIFY, AND HOLD THE CITY, ITS SUCCESSORS,
ASSIGNS, OFFICERS, EMPLOYEES AND ELECTED OFFICIALS HARMLESS FROM AND AGAINST ALL INDEMNIFIED CLAIMS
DIRECTLY ARISING OUT OF, INCIDENT TO, CONCERNING OR RESULTING FROM THE FAULT OF THE CONTRACTOR, OR
THE CONTRACTOR'S AGENTS, EMPLOYEES OR SUBCONTRACTORS, IN THE PERFORMANCE OF THE CONTRACTOR'S
OBLIGATIONS UNDER THE CONTRACT. NOTHING HEREIN SHALL BE DEEMED TO LIMIT THE RIGHTS OF THE CITY OR THE
CONTRACTOR (INCLUDING, BUT NOT LIMITED TO, THE RIGHT TO SEEK CONTRIBUTION) AGAINST ANY THIRD PARTY WHO
MAY BE LIABLE FOR AN INDEMNIFIED CLAIM.

32. INSURANCE: (reference Section 0400 for specific coverage requirements). The following Insurance requirement
applies. (Revised March 2013).

A.  General Requirements.

i. The Contractor shall at a minimum carry insurance in the types and amounts indicated In Section 0400,
Supplemental Purchase Provisions, for the duration of the Contract, Including extension options and
hold over periods, and during any warranty period.

ii.  The Contractor shall provide Certificates of insurance with the coverages and endorsements required in
Section 0400, Supplemental Purchase Provisions, to the City as verification of coverage prior to contract
exacution and within fourteen (14) calendar days after written request from the City. Failure to provide
the required Certificate of Insurance may subject the Offer to disqualification from consideration for
award. The Contractor must also forward a Certificate of Insurance to the City whenever a previously
identified policy period has expired, or an extension option or hold over period is exercised, as
verification of continuing coverage.

ii. The Contractor shal not commence work until the required insurance is obtained and until such
insurance has been reviewed by the City. Approvat of insurance by the City shall not relieve or decrease
the liability of the Contractor hersunder and shall not be construad to be a limitation of Hability on the part
of the Contractor.

iv. The City may request that the Contractor submit certificates of insurance to the City for all
subcontractors prior to the subcontractors commencing work on the project.

v.  The Contractor's and gll subcontractors’ insurance coverage shall be written by companies licensed to
do business in the State of Texas at the time the policies are issued and shall be written by companies
with A.M. Best ratings of B+VIi or better.
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vi.  The “other” insurance ciause shall not apply to the City where the Clity is an additional Insured shown on
any policy. it is intended that policies required in the Contract, covering both the City and the Contractor,
shall ba considered primary coverage as applicable.

vii. if insurance policies are not written for amounts specified in Section 0400, Supplemental Purchase
Provisions, the Confractor shall carry Umbrells or Excess Liabiiity Insurance for any differences in
amounts specified. If Excess Liability Insurance Is provided, it shall follow the form of the primary

coverage.

vil. The City shall bs entitted, upon requesat, at an agresed upon location, and without expense, to review
certified coples of policles and endorsements thereto and may make any reasonable requests for
deletion or revision or modification of particular policy terms, conditions, limitations, or exclusions axcept
where policy provisions are established by law or regulations binding upon elther of the pariles hereto or
the underwriter on any such policies.

ix.  The City reservas the right to review the insurance requirements set forth during the effective period of
the Contract and to make reasonable adjustments to insurance coverage, limits, and exclusions when
deemed necessary and prudent by the City based upon changes in statutory iaw, court decisions, the
claims history of the industry or financial condition of the insurance company as well as the Contractor.

x.  The Contractor shall not cause any insurance to be canceled nor permit any Insurance to lapse during
the term of the Contract or as required in the Contract.

xi.  The Contractor shall be responsible for premiums, deductibles and self-insured retentions, if any, stated
in policies. Self-insured retentions shall be disclosed on the Certificate of Insurance.

xil.  The Contractor shall provide the City thirty (30) calendar days’ written notice of erosion of the aggregate
limits below occurrence limits for alt applicable coverages indicated within the Contract.

xiii. The insurance coverages specified in Section 0400, Suppiemantal Purchase Provisions, are required
minimums and are not intended to limit the responsibility or liabifity of the Contractor.

CLAIMS: f any claim, demand, suit, or other action is asserted against the Confractor which arises under or
concems the Coniract, or which could have a material adverse affect on the Contractor's abllity to perform
thereunder, the Contractor shali give written notice thereof to the City within ten (10) calendar days after recelpt of
natice by the Contractor. Such notice to the City shall state the date of nofification of any such claim, demand, suit,
or other action; the names and addrasses of the ciaimant(s); the basis thereof; and the name of each person against
whom such claim is being asserted. Such notice shall be delivered parsonally or by mail and shall be sent to the Cutx
and to the Austin City Attorney. Personal delivery to the City Attorney shall be to City Hall, 301 West 2™ Street, 4'
Floor, Austin, Texas 78701, and mail defivery shaii be to P.O. Box 1088, Austin, Texas 78767.

NOTICES: Unless otherwise specified, all notices, requests, or other communications required or appropriate to be
given under the Contract shall be in writing and shall be deemaed delivered thres (3) business days after postmarked
if sent by U.S. Postal Service Certifled or Registered Mall, Return Recelpt Requested. Notices delivered by other
means shall be deemed delivered upon recelpt by the addresses. Routine communications may be made by first
ciass mail, facsimile, email, or other commercially accepted means. Notices to the Contractor shall be sent to the
address specified in the Contractor’s Offer, or at such other address as a party may notify the other in writing.
Notices to the City shall be addressed to the City at P.O. Box 1088, Austin, Texas 78767 and marked to the attention
of the Contract Administrator.

: All material submitted by the Contractor to the

Cltysheu becomapropenyofmedtyupon reoeépt.Anycfsuch materiat claimed by the Contractor to be
propristary must be clearly marked as such. Determination of the public nature of the meterial is subject to the
Texas Public information Act, Chapter 552, Texas Government Code.

i ENIS: and warrants to the Clty that:
(i) the Contmctor shatl prm the Cﬂy good and lndafeas&:le titte to the Deliverables and (ii) the Deliverables
supplied by the Contractor in accordance with the specifications in the Confract will not infringe, directly or
contributorily, any patent, trademark, copyright, trade secret, or any other intsilectual property right of any kind of any
third party; that no claims have been made by any person or entity with respect to the ownership or operation of the
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Deliverables and the Contractor does not know of any valid basis for any such claims. The Contractor shall, at its
sole expense, defend, indemnify, and hold the City harmless from and against all Hiabllity, damages, and costs
{including court costs and reasonabie fees of attormeys and other professionais) arising out of or resulting from: (i)
any claim that the City's exercise anywhere in the world of the rights associated with the City's’ ownership, and if
applicable, license rights, and its use of the Deliverables Infringes the intellectual property rights of any third party; or
(i) the Contractor's breach of any of Contractor's representations or warranties stated in this Contract. In the event
of any such claim, the City shall have the right to monitor such claim or at its option engage its own separate counse!
to act as co-counsel on the City's behalf. Further, Contractor agrees that the City's specifications regarding the
Deliverables shall in no way diminish Contractor’s warranties or obligations under this paragraph and the City makes
no warranty that the production, development, or delivery of such Deliverables will not impact such warranties of
Contractor.

CONFIDENTIALITY: in order to provide the Dellverables to the City, Contractor may require access to certain of the
City's and/or its licensors’ confidential information (including Inventions, employee information, trade secrets,
confidential know-how, confidential business information, and other Information which the City or its licensors
conslder confldential) (collectively, “Confidential Information”). Contractor acknowledges and agrees that the
Confidential Information is the valuable property of the City and/or its lcensors and any unauthorized use,
disclosure, dissemination, or other release of the Confidential Information will substantially injure the City and/or its
licensors. The Contractor (Including its employees, subcontractors, agents, or representatives) agress that it will
maintain the Confidential Information in strict confidence and shall not disclose, disseminate, copy, divulge, recreate,
or otherwise use the Confidential mformation without the prior written consent of the City or in a manner not
expressly permitted under this Agreement, uniess the Confidential Information is required to be disclosed by law or
an order of any court or other govemmental authority with proper jurisdiction, provided the Contractor promptly
notifies the City before disclosing such information so as to permit the City reasonable time to seek an appropriate
protective order. The Contractor agrees to use protective measures no less stringent than the Contractor uses within
its own business to protect its own most valuable information, which protective measures shaill under ali
circumstances be at least reasonable measures to ensure the continued confidentiality of the Confidential
Information.

PUBLICATIONS: Ali published material and written reports submitted under the Contract must be originally
developed material uniess otherwise specifically provided in the Contract. When material not originally developed is
included In a report in any form, the source shall be identified.

: The Contractor shall not advertise or publish, without the City's prior consent, the fact that the City
has entered into the Contract, except to the extent required by law.

NO CONTINGENT FEES: The Contractor warrants that no person or selling agency has been employed or retained
to solicit or secure the Contract upon any agreement or understanding for commission, percentage, brokerage, or
contingent fee, excepting bona fide employees of bona fide established commercial or selling agencies maintained
by the Contractor for the purpose of securing business. For breach or violation of this wamranty, the City shall have
the right, in addition to any other remedy avallable, to cancel the Contract without labliity and to deduct from any
amounts owed to the Contractor, or otherwise recover, the full amount of such commission, percentage, brokerage
or contingent fee.

: The City may, by written notice to the Contractor, cancel the Confract without liability if it is
determined by the City that gratuities were offered or given by the Contractor or any agent or representative of the
Contractor to any officer or employee of the City of Austin with a view toward securing the Contract or securing
favorable treatment with respect to the awarding or amending or the making of any determinations with respect to
the performing of such contract. in the event the Contract is canceled by the City pursuant to this provision, the City
shall be entitied, in addition to any other rights and remedies, to recover or withthold the amount of the cost incurred

PR ' - PERS:! LN NIRACIS: No officer, employee, independent consuitant,
ordecbdomdalofmc&tymlslnvoivedmﬂmdwdmentmluaﬁon or decision-making process of the
performance of any solicitation shall have a financial interest, direct or indiract, in the Contract resulting from that
solicitation. Any wiltful violation of this section shall constitute impropriety in office, and any officer or amployee guilty
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thereof shall be subject to disciplinary action up to and Including dismissal. Any violation of this provision, with the
knowledge, expressed or implied, of the Contractor shall render the Contract voidable by the City.

INDEPENDENT CONTRACTQOR: The Contrect shall not be construsd as creating en employer/empioyes
relaionship, s partnership, or a joint venture. The Contractor's services shall be those of an independent contractor.
The Contractor agrees and understands that the Contract does not grant any rights or privieges established for
employees of the City.

: The Contract shall be binding upon and enure to the benefit of tha City and the
Contractorandmeirmspecﬂvesuccessorsandassms provided however, that no right or Interest in the Contract
shall be assigned and no obligation shall be delegated by the Contractor without the prior written consent of the City.
Any attempted assignment or delegation by the Contractor shall be void unless made in conformity with this
paragraph. The Contract is not Intended to confer rights or beneflts on any person, firm or entity not a party hereto; it
being the Intention of the parties that there be no third party beneficiaries to the Contract.

WAIVER: No claim or right arising out of a breach of the Contract can be discharged in whole or in part by a waiver
or renunciation of the claim or right unless the waiver or renunciation Is supported by consideration and s in writing
signed by the aggrieved party. No walver by either the Contractor or the City of any one or more events of default by
the other party shall operate as, or be construed fo be, a permanent waiver of any rights or obligations under the
Contract, or an express or implied acceptance of any other existing or future defauit or defauits, whether of a similar
or different character.

MODIFICATIONS: The Contract can be modified or amended only by a writing signed by both parties. No pre-
printed or similar terms on any the Contractor involce, order or other document shail have any force or effect to
change the terms, covenants, and conditions of the Contract.

INTERPRETATION: The Contract is intended by the partles as a final, compiets and exclusive statement of the
terms of their agreement. No course of prior dealing between the parties or course of performance or usage of the
trade shail be relevant to suppiement or explain any term used in the Contract. Although the Contract may have
been substantially drafted by one party, it is the intent of the parties that ali provisions be construed in a manner to
be fair to both parties, reading no provisions more strictly against one party or the other. Whenever a term defined
by the Uniform Commercial Code, as enacted by the State of Texas, is used In the Contract, the UCC definition shall
control, uniess otherwise defined in the Contract.

RISPUTE RESOLUTION:

A. [ adispute arises out of or relates to the Contract, or the breach thereof, the parties agree to negotiate prior to
prosecuting a suit for damages. However, this section does not prohibit the filing of a iawsuit to toll the running
of a statute of limitations or to seek injunctive relief. Either party may make a written request for a mesting
batween representatives of each party within fourteen (14) calendar days after receipt of the request or such
later period as agreed by the parties. Each party shall include, at a minimum, one (1) senior leval individual
with decision-making authority regarding the dispute. The purpose of this and any subsequent meeting is to
attempt in good faith to negotiate a resolution of the dispute. If, within thirty (30) calendar days after such
meeting, the parties have not succeeded in nagotiating a resolution of the dispute, they will proceed directly to
mediation as described below. Negotiation may be walved by a written agreement signed by both parties, in
which event the parties may proceed directly to mediation as daescribed below.

B. [ the efforts to rescive the dispute through negotiation fail, or the parties waive the negotiation process, the
parties may select, within thirty (30} calendar days, & mediator trained in mediation skills fo assist with
resolution of the dispute. Should they choose this option, the City and the Contractor agree fo act in good falth
in the selection of the mediator and to give consideration to qualified indiiduals nominated to act as mediator.
Nothing in the Contract prevents the partiss from relying on the skills of & person who is trained in the subject
matter of the dispute or a contract interpretation expaert. Iif the parties fail to agree on a mediator within thirty
(30) calendar days of initiation of the mediation process, the mediator ghall be sslected by the Travis County
Dispute Resolution Center (DRC). The parties agree to participats in mediation in good faith for up to thirty
(30) calendar days from the date of the first medlation session. The Ciy and the Contractor will share the
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mediator's fees equally and the parties will bear their own costs of participation such as fees for any
consultants or attormeys they may utilize to represent them or otherwise assist them in the mediation.

JAURISDICTION AND YENUE: The Contract is made under and shall be govermned by the laws of the State of Texas,
including, when applicable, the Unifoom Commercial Code as adopted in Texas, V.T.CA,, Bus. & Comm. Code,
Chapter 1, excluding any rule or principle that would refer to and apply the substantive law of ancother state or
jurisdiction. ARl issues arising from this Contract shall be resolved In the courls of Travis County, Texas and the
parties agree to submit to the exclusive personal jurisdiction of such courts. The foregoing, however, shall not be
construed or interpreted to fimit or restrict the right or ability of the City to seek and secure injunctive relief from any
competent authority as contemplated herein.

INVALIDITY: The invalidity, illegality, or unenforceabiity of any provision of the Contract shall In no way affect the
validity or enforceability of any other portion or provision of the Contract. Any void provision shall be deemed severed
from the Contract and the balance of the Contract shall be construed and enforced as if the Contract did not contain
the particular portion or provision held to be void. The parties further agree to reform the Contract to replace any
sfricken provision with a valid provision that comes as close as possible to the intent of the stricken provision. The
provisions of this section shall not prevent this entire Contract from being void should a provision which Is the
essence of the Contract be determined to be vold.

HOLIDAYS: The following holidays are observed by the City:

Holiday Date Observed

New Year's Day January 1

Martin Luther King, Jr.'s Birthday Third Monday in January
Prasident's Day Third Monday in February
Memorial Day Last Monday in May
Independence Day July 4

Labor Day First Monday in September
Veteran's Day November 11
Thanksgiving Day Fourth Thursday in November
Friday after Thanksgiving Friday after Thanksgiving
Christmas Eve December 24

Christmas Day December 26

if a Legal Holiday falls on Saturday, it will be observed on the preceding Friday. If a Legal Hollday falls on Sunday, it
will be observed on the following Monday.

SURVIVARILITY OF QBLIGATIONS: All provisions of the Confract that impose continuing obligations on the
parties, including but not limited to the warranty, indemnity, and confidentiaiity obligations of the parties, shali survive
the expiration or termination of the Contract.

. HARA IQN: The City of Austin is prohibited from contracting with or
maidng pﬁme or sub—awards to panies that are suspended or debarred or whose principals are suspended or
debarred from Federal, State, or City of Austin Contracts. By accepting a Contract with the City, the Vendor certifies
that its firm and lts principals are not currently suspended or debarred from doing business with the Federal
Government, as indicated by the General Services Administration List of Parties Excluded from Federal
Procurement and Non-Procuremernt Programs, the State of Texas, or the City of Austin,
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54. EQUAL OFPORTUNITY

A.

Equal Employment Qpoodunity: No Offeror, or Offeror’s agert, shall engage In any discriminatory
employment practice as defined in Chapter 54 of the City Code. No Offer submitted to the City shall be
considered, nor any Purchase Order issued, or any Contract awarded by the City unless the Offeror has
executed and filed with the City Purchasing Office a current Non-Discrimination Certification. Non-compliance
with Chapter 5-4 of the City Cods may result in sanctions, including termination of the contract and the
Contractor’s suspension or debarment from participation on future City contracts untii deemed compliant with
Chapter 54,

: No Offeror, or Offeror's agent, shall engage in any
discriminatory employment practice against individuais with disabilities as defined in the ADA.

Definitions. As used in this paragraph —

1. "Component” means an article, material, or supply incorporated directly into an end product.
ii. "Cost of components” means -
(1)  For components purchased by the Contractor, tha acquisition cost, Inciuding transportation costs
to the place of incorporation into the end product (whether or not such costs are paid to a
domestic firm), and any applicable duty (whether or not a duty-frea entry certificate is issued); or
(2) For components manufactured by the Contractor, all costs associated with the manufacturs of the
component, Including transportation costs as described in paragraph (1) of this definition, pius
aliocable overhead costs, but excluding profit. Cost of components does not include any costs
associated with the manufacture of the end product.
#i. "Domestic end product” means-
(1) Anunmanufactured end product mined or produced in the United States; or
{2) An end product manufactured in the United States, if the cost of its components mined, produced,
or manufactured in the United States exceeds 50 percent of the cost of all its components,
Components of forelgn origin of the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and reasonably available commerclal
quantities of a satisfactory quality are treated as domestic. Scrap generated, collected, and
prepared for processing in the United States is considered domestic.
iv.  "End product” means those articles, materials, and supplies to be acquired under the contract for public
use.
v.  “Foreign end product” means an end product other than a domestic end product.
vi. "United States” means tha 50 States, the District of Columbia, and outlying areas.

The Buy American Act (41 U.S.C. 10a — 10d) provides a preference for domestic end products for supplies
acquired for use in the United States.

The City does not maintain a list of foreign articles that will be treated as domestic for this Contract; but will
consider for approval foreign articles as domestic for this product if the articles are on a list approved by
another Governmental Agency. The Offeror shall submit documentation with their Offer demonstrating that the
articie is on an approved Governmaental list.

The Contractor shal! defiver only domestic end products except to the extent that it specified delivery of foreign
and products in the provision of the Solicitation entitted "Buy American Act Certificate”
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CITY OF AUSTIN, TEXAS
SCOPE OF WORK
FOR
TEXAS ONE-CALL NOTIFICATION OF EXCAVATION REQUEST
And the
CITY OF AUSTIN, AUSTIN WATER UTILITY DEPARTMENT

1.0 Texas Excavation Safety Systems., (TESS) Requirements

1.1 As per the requirements of the State of Texas House Bill #2295, TESS shall provide
the City within four (4) hours of receipt of notice to excavate, a ticket to the City
with the specifics of the planned excavation. This shall apply to areas located within
the City of Austin and its ETJ.

1.2 TESS shall not charge for any ticket that is unusable as a result of an error by TESS.

1.3 TESS shall spend a minimum of 10% of its annual operating budget on public
education of the “Dig Safety” message.

1.4 As required by the City, and through its ownership of the source code to GeoCall,
TESS shall provide customization of the City’s facility locations, fine-tuning the area
that generates tickets; this shall increase the accuracy of located processing and
minimization of over-notification, reducing the cost of the City.

2.0 City of Austin, Austin Water Utility Department (the City) requirements:

2.1 The City will provide TESS with a GIS database of the location of the City’s
underground utility facilities.

2.2 The City will financially compensate TESS for the accurate tickets received at a rate
not to exceed $0.95 per ticket.

2.3 The address for invoicing shall be to the: City of Austin, Austin Water Utility 3907
S. Industrial Drive, Austin, TX 78744. Attn: Regins G. Luna (512) 972-1203.

2.4 The City’s Project Manager is: Scott Morrow (512) 972-1208.

3.0 This contract shall be subject to the City’s Standard Terms and Conditions, available for
viewing at: http//www ci.austin.tx us/purchase/downloards/IFB3000.pdf

0500 Specification



December 5,200
To Whom it May Concem:

Texas Excavation Safety System, Inc. continues to be a non-profit one-alJ center, senring the state of
Texas. At this present tfme. the Board of Directorsof Texas811has set the rate at .95 per notification.

11880 GlaenviUe Avenue, Sulla 120+ Dallas. Toxas 75243-3568 « Office: (972) 231 7" « www .taxas81org



CITY OF AUSTIN
FSD - PURCHASING OFFICE

CERTIFICATION OF EXEMPTION

DATE: 02/26/13 DEPT:
TO: Purchasing Officer or Designee FROM:
BUYER: 1040 (A2 PHONE:

Chapter 252 of the Local Government Code requires that municipalities comply with the procedures established for

Austin Water Utility

Regina G. Luna

{512)972-1203

competitive sealed bids or proposals before entering into a contract requiring an expenditure of $50,000 or more, unless
N Pl N . . . e ——
the expenditure falls within an exemption listed in Section 252.022.

Senate Bill 7 amended Chapter 252 of the Local Government Code to exempt from the requirements of such Chapter

expenditures made by a municipally owned electric utility for any purchases made by the municipally owned electric

utility in accordance with procurement procedures adopted by a resolution of its governing body that sets out the public
purpose to be achieved by those procedures. The Austin City Council has adopted Resolution No. 040610-02 to establish

circumstances which could give rise 1o a finding of critical business need.

This Certification of Exemption is executed and filed with the Purchasing Office as follows:

1.

The undersigned is authorized to submit this certification.

2. The undersigned certifies that the following exemption is applicable to this purchase.

O

oo o W K0

(Please check which exemption you are certifying)

a procurement made because of a public
calamity that requires the immediate
appropriation of money to relieve the
necessity of the municipality’s residents or to
presecve the property of the municipality

a procurement necessary to preserve or protect
the public health or safety of municipality’s
residents

a  procurement necessary because of
unforeseen damage to public machinery,
equipsment, or other property

a procurement for personal, professional, or
planning setvices

a procurement for work that is performed and
paid for by the day as the work progresses

a purchase of land or right-of- way

a procurement of items available from only
one source, including: items that are available
from only one source because of patents,
copyrights, secret processes, or natural
monopolies; films, manuscripts, or books; gas,
water, and other utility sesvices; captive
replacement  parts  or  components  for
equipment; books, papers, and other library

{1

materials for a public library that are available
only from the persons holding exclusive
distribution  rights to the materiais; and
management services provided by a nonprofit
organization to 8 municipal museum, park, zoo, or
other facility to which the orgenization has
provided significant financial or other benefirs

& purchase of rare books, papers, and other library
materials for a public library

paving, drainage, street widening and other public
impravements, or related matters, if at least one-
third of the cost is to be paid by or through special
assessments levied on property that will benefit
from the improvements

a public improvement project, already in progress,
authorized by voters of the municipality, for which
there is & deficiency of funds for compieting the
praject in accordance with the plans and purposes
as guthorized by the voters

8 payment under a contract by which a developer
participates in  the construction of a public
improvement as provided by Subchapter C, Chapter
212
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{3  personal propesty sold: at an auction by a state regional planning commission established under

licensed auctioneer; at a going out of business Chapter 391

sale held in compliance with Subchapter F, [  services performed by blind or severely disabled
Chapter 17, Business & Commerce Code; by a persons

political subdivision of this state, & state agency [}  Boods purchased by a municipality for subsequent
of this state, or an entity of the federal retail sale by the municipality

govemment, or under an interlocs! contract for clectricity

cooperative purchasing administered by a advertising, other than legal notices

{3  Critical Business Need (Austin Energy Only)

3. The following facts as detailed below support an exemption according to Section 252,022 of the Local Government
Code for this purchase. Please verify the steps taken to confirm these facts. [f you are citing the following exemptions,
please provide the additional information requested below. A more detailed expianation of these exemptions is attached.

*+  Preserve and Protect the Public Health and Safety - Describe how this purchase will preserve and
protect the public safety of residents.

¢ Sole Seurce - Describe what patents, copyrights, sectet processes, or natural monopolies

exist, Aftach er fri dor s ing the sole source. The letter must
letterhead and be signed by an authorized person in company management,

» Personal Services - Describe those services to be performed personally by the individual
contracted to performt thern.

» Professional Services — Describe what mainly mental or intellectual rather than physical or
manual and/or disciplines requiring special knowledge or attainment and a high order of
learning, skill, and intelligence are required to pecform this service,

e Planning Services — Describe the services primarily intended to guide governmental policy
to ensure the orderly and coordinated development of the state or of municipal, county,
metropolitan, or regional land areas.

¢ Critical Business Need — Describe the procurement necessary to protect the competitive

interests or position of Austin Energy.

Excavation request message notification services within the City of Austin ETJ, from Texas
Excavation Safsty Systems.

4. Please attach any documentation that supports this exemption.

5. Please provide any evaluation conducted to support the recommendation. Include the efforts taken to ensure
thc selected vendor is responslble and will prowdc thc bcst value to the C:ty
; aqul the State :{:
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6. Because the above facts and documemanon support thc requcsted exsmption, the City of Austin intends to
Yy oo o 3 c, T 2 AQ

Approved Certificetion

Purchasing Review
(if applicable)

Exemption Authorized
(if applicable)

11714112

A 4 @/;7?/6

ﬁeparﬁneﬁt Dw &@signee T {Detd

AL é}@i}

Assistint City Manager / General Manager Date
or designee (if applicable)

i o/l

Buyer 7/

esignee Date
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December 5, 2012
To Whom It May Concemn:

Texas Excavation Safety System, Inc. continues to be a non-profit one-call cemter, serving the state of
Texas. At this present time, the Board of Directors of Texas811 has set the rate at .95 per notification.

11880 Greenville Avanue, Sulte 120 - Dallas, Texas 75243-3568 - Office: (972) 231-5407 - www.tnxas811 org



Know what's helow
Call betore you dig.

August 9, 2013
Ms. Virginia Reynolds
Austin Water Utility

Dear Ms. Reynolds:
This will respond to your request for information concerning Texas811’s services.

As you may know, Texas811 is one of only two Notification Centers in the country authorized to provide
One-Call Notification services in the State of Texas. Therefore, in order to receive notifications of
“excavations” scheduled to take place in Texas, Austin Water Utility must subscribe either to Texas811
or one other provider. Texas811, however, is the sole source in Texas of certain software and
proprietary processes for One-Call Notification.

Only Texas811 utilizes GeoCall, which is a proprietary software system with a completely integrated GIS
(Geographic Information System). Texas811, through its proprietary software, is the only Texas
Notification Center that enables Austin Water Utility to identify the location of its underground facilities
in any major GIS software platform, including ESRI shape file. The GeoCall proprietary software will
allow Austin Water Utility to customize buffer zones around the locations of its underground facilities, a
feature unique to GeoCall that reduces over-notification and associated costs.

In addition, Texas811 has developed and incorporates proprietary processes in the delivery of its
notification services, which include special training and retraining of personnel as well as quality control
monitoring for accuracy.

To summarize:

1. Texas811 is the sole source for: (i} GeoCall-based One-Call Notification services concerning
excavations scheduled to occur in Texas; and (ii} certain proprietary processes in the delivery of
One-Call Notification services that incorporate a proprietary training program and quality
control monitoring for accuracy.

2. Competition in providing the above named ltems or product Is precluded by the existence of
secret processes.

3. There are no other like services available for purchase or hire that would serve the same
purpose or function.

Cordially,

Vice President

~
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