City of Austin, Texas
Purchasing Office

Distribution:

Contracting Agency:

CSN/SCC, Commodity Code No.

Commodity/Service:
Estimated Dollar Value:
Cash Payment Terms:
F.0.B. Point:

Contract Period:
Extension Options:

Source, Address, Phone and

Replaces contract no.:

Buyer Name and Signature:

Contract No.
Requisition No.:
Tracking No.:

mso

Price Agreement Neo: NS100000019
Date Issued: February 12, 2010
Page 1 of 1

CTM- Kevin Burns
Buyer

Purchasing Office

86879

Distribution Pole License Agreement
NTE $12,633.30

Net 30

Destination, Freight Prepaid & Allowed

May 1, 2010 through April 30, 2015
None
Oncor Electric Delivery Company

1601 Bryan St.
Dallas, TX 75201

Mick Osborne, Specialist Sr. Buyer
Purchasing Office, (512)974-2995

NS100000019
ROM 5600 09120700095
N/A



Supply Chaln Services

VIA CERTIFIED MAIL 7100 0000 9540 3000 2351

June 21, 2007

Legal Department

City of Austin dba COA - CTM - GAATN
P O Box 1088

Austin, Texas 78701

RE: Updated W-9 for Oncor Electric Delivery Company — Agreement No, S0504402C (‘the
Agreement”) by and between Oncor Electric Delivery Company, formerly TXU Elactric Delivery
Company, and City of Austin dba COA - CTM - GAATN

To Whom It May Concem:

As you were previously notified, TXU Electric Delivery Company has recently changed its name to Oncor
Electric Delivery Company. Enclosed with this letter, please find an updated W-9 reflecting the new
Oncor name (the tax identification number remains the same). Please update your records using the
enclosed W-9 so0 as to avoid any backup withholding taxes.

Oncor appreciates your attention to this matter. Please contact Ron Coan at 214/812-2211 should you
have any questions conceming this correspondence.

Best Regatds,

% .

Paul Dickens, Manager Supply Chaln
Oncor Electric Delivery Company
By: Capgemini Energy LP, Its Limited Partner

Enclosure

Energy Plaza, 1601 Bryan Street, 19" Floor, Dallas, Texas 75201-3411
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Contract No. § 0504402 C
Amendment No. 1

AMENDMENT

The Effective Date of this Amendment is QOctober 18, 2006.

This Amendment modifies, alters or changes specific terms and
conditions of Contract No. S 0504402 C ("Agreement") that exists
between the parties hereto. Except as modified in this Amendment or
previous amendments, the Agreement will remain in full force and
effect.

The Agreement is modified as follows:

The existing Insurance provisions SECTION 13.1 to 13.3 are replaced
in their entirety with provisions 13.1 to 13.3 below:

Licensee shall, a) at its sole expense and during the term of this
Agreement, purchase and maintain insurance in accordance with the
requirements of Attachment (Licensee’'s Insurance Requirements}); or
b) if Licensee does not perform the installation, maintenance, repair,
or removal of Equipment located on the Poles (or other TXU Electric
Delivery facilities), and utilizes a contractor(s) for the instailation,
maintenance, repair, or removal of Equipment located on the Poles (or
other TXU Electric Delivery faciliies), Licensee shall at its sole
expense, purchase and maintain, during the term of this Agreement,
insurance policies with substantial and sound insurers, having
coverage of the types and in the amounts specified in the Certificate
of Insurance (or some other proof of insurance), if any, submitted by
Licensee prior to the execution of this Agreement and attached
hereto. Licensee represents and warrants to TXU Electric Delivery
that all contractors of Licensee responsible for the installation,
maintenance, repair, or removal of Equipment located on the Poles {or
other TXU Electric Delivery facilities) will comply with items 1 through
8 of Licensee’s Insurance Requirements.

Licensee will notify TXU Electric Delivery as soon as practical of any
accidents or occurrences resulting in injuries to any person, including
death, or any property damage (including, without limitation, damage
to any Equipment or Pole), arising out of or relating to this Agreement.

Nothing in this Section 13, nor the provision of any insurance required
by this Section 13, shall affect, limit or otherwise reduce the indemnity
obligations provided forin Section 12,

The existing Notices provision SECTION 19 is replaced in its entirety
with the following:

Any notice, other than Permit Applications, required to be given or
made in connection with this Agreement shall be in writing and shall
be deemed properly or sufficiently given or made if: (a) delivered in
person with receipt acknowledged in writing by the person specified
below; (b} sent by registered or certified mail, return receipt requested,
to the person and address specified below; {¢) sent by confirmed fax
transmission to the person and fax number specified below; (d) sent
electronically to the recipients designated email address; provided
that the recipient acknowledges receipt of that notice; or (&) sent or
delivered by such other method as will ensure evidence of its receipt
by the person specified below:

EFFECTIVE DATE
PURPOSE

MODIFICATIONS

SECTION 13. INSURANCE

13.1 Coverage Requirements

13.2 Nofification of Accident, Injury
and Damage

13.3 Enhancement of
Indemnification

SECTION 19. NOTICES

19.1 Method of Notice
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AMENDMENT

if 1o Licensee;

COA-CTM-GAATN
P.O. Box 1088
Austin, Texas 7801

Attendion: Martha Kriachke

Phone: 512-974-2482

Fax: 512-974-3000

Email: Martha, Riekenberg @ claustin te.us

I to TXU Electie Deiivery:

TXU Electic Dalivaty Company
1601 Bryan Street, Suite 24-140
Dallas, Texas 75204

Attertiion: Ron Coan
Phona: 214-812-2241
Fax: 214-312-7480

Emall: [coan @ casgeminienelgy.cam

Notices given or made pumsuant to or Ih connection with this
Agreement shall be effective as of the tme of defivary to or receipt by
the Party 1o whom such notice Jo addrassed; provided, however, thed
no nolice shall be effsctive unjess it is given or made in compiiance

with this Secion 18.

The person, address or fax number of any Party 1o which notioe shall 19.2 Cvanges in

be given pursuant to Section 19 may be changed at any times, upon Person's Address
written notics given pursuant i Saction 19 o the other Pary. and Fax number
Tha following attachment Is made 2 part of this Amendment " ATTACHMENTS

1, LICENSEE'S INSURANCE REQUIREMENTS

The paries have signed this Amendment acknowledging their agraamant to fis pravisions 2s of the :fective
Date.

COA-CTM-GAATN ;xru ELECTRIC DELIVERY COMPANY
\ N N 1 el T g :.:W

Signature: C)a/.ﬂ‘n Aty Signatré Q&ﬁ

Name: ﬁj rig é‘* Ker- Name; Richard Lynch

Te StacetlichtSplems Almin. Tite:  Supply Chein Portfolls Manager

Date: 0 L2446 pas: __ /O=Z2-Zooc




ATTACHMENT - LICENSEE’S INSURANCE REQUIREMENTS

LICENSEE wili, at its own expense, maintain in force throughout the pericd of this document or agreament, or as otherwise
specitied, and until released by TXU Electric Delivery Company the following minimum insurance coverages, with insurers
acceptable to TXU Electric Delivery Company.

1) Workers' Compensation and Employerg’ Liability Insurance, providing statutory benefits in accordance with the laws
and regulatrons of the State of Texas or state of jurisdiction as applicable. The minimum limits for the employers’
liability insurance will be five hundred thousand dollars ($500,000) bodily injury each accident, five hundred thousand
doilars ($500,000) each employee bodily injury by disease, five hundred thousand doliars {$500,000) policy limit
badily injury by disease,

2) Commercial General Liability insurance, including bodily injury and property damage, personal and advertising injury,
contractual fiability, and including products and compieted operations coverage [continuing for two (2) years after
Final Acceptance, or completion of the Work, whichever is later], with minimum limits of one million dollars
($1,000,000) per occurrence for bodily injury, including death and property damage.

3) Automobile Lighility Insurance for coverage of owned, non-owned and hired autos, trailers or semi-trailers with a
minimurn combined single limit of one million doliars ($1,000,000) per accident for bodily injury, including death, and
property damage.

4)  Excess Liability lnsurance over and above the employers’ liability, commercial general liability and automobile liability
insurance coverage, with a minimum limit of two million doflars ($2,000,000) per occurrence. Coverage must replace
exhausted aggregate fimits under the coverages referenced in #1 (employers’ liability), and #2 above. Coverage must
continue for two {2) years after Finai Acceptance, or completion of the Work, whichever is later.

5)  The required limits of insurance ¢an be satisfied by any combination of primaty and excess coverage.

6) The commercial general fiabiiity insurance, automobile liability insurance and excess liability insurance policies will
contain provisions that specity that the policies are primary and will apply without consideration for other policies
saparately carried and will state each insured is provided coverage as though a separate policy had been issued to
each, except with respects to limits of insurance, and that only one deductible will apply per occurrence regardless of
the number of insureds invoived in the occurrence. LICENSEE will be responsible for any deductibies or retentions.

7)  The comimercial general liability insurance, automobile liability insurance and excess liability insurance policies, if
written on a claims-made basis, will be maintained in full force and effect for two (2) years after Final Acceptance or
completion of the Work, whichever is later.

8) Al policies must be issued by carriers having an A .M, Best’s rating of “A-* or better, and an A.M. Baest'’s financial size
category of “VillI", or better and/or Standard & Poor Insurance Solvency Review of “A-", or better, If requested in
writing by TXU Electric Delivery Company, LICENSEE will make available to TXU Electric Delivery Company a
certified copy of any or all insurance policies or endorsements required of LICENSEE.

The requirements contained herein as to the typas and iimits of all insurance to be maintained by LICENSEE are not intended
to and will not, in any manner, limit ot qualify the liabilities and obligations assumed by LICENSEE under this document of

agreement.

Prior to commencement of Work, LICENSEE will provide to TXU Electric Delivery Company centificates of insurance
evidencing the coverage required herein. TXU Electric Delivery Company's review of cerificates or poiicies will not be
construed as accepting any deficiencies in LCENSEE's insurance or relieve LICENSEE of any obiligations set forth herein. In
addition, LICENSEE will require each of its subcontractors to provide adequate insurance. Any deficiencies in the insurance to
be provided by subcontractors will be the responsibility of LICENSEE.

Certificates of insurance must show TXU Corp. and its direct and indirect subsidlaries as the certificate holder, and
as an additional insured (!ncludlng oompieted operatlons) as respects all of the required eoverages exoept workers
compensation. : atio . :

alternate amployer. AH of the requlred coverages must provide a walver of subrogatlon in favor of the ceﬂlﬂcate
holder. Certificates of Insurance shouid also state that the certificate holder will receive thirty (30} days advance
written notice prior to non-renewal or cancellation.

LICENSEE agrees to report to the manager of the claims department of the TXU Electric Delivery Company in wiiting as soon
as practical all instances of damage to the Work and ail accidents or accurrences which may result in injuries to any person,
including death, and any property damage, arising out of the performance of the Work

If the insurance obligations required in this document or agreement exceed the maximum limits permitted by law or do not
otherwise conform with any applicable law, then this agreement will be deemed amendad so as to only require LICENSEE to
provide insurance to the maximum extent allowed by law.

LICENSEE's insurance obligations are to include coverage supporting its obligaticns to defend, indemnify and hoid harmless
TXU Eiectric Delivery Company Group for CLAIMS arising out of TXU Electric Delivery Company's sole or concurrent
negligence, with minimum limits described above or the maximum amount permitted by iaw for these indemnification
provisions.

Licensee’s insurance requirements 100106, FINAL




Category of “VIII” or better, and/or Standard & Poor Insurance Solvency Review of “A-" or better.
If requested in writing by TXU Eiectric Delivery, the Licensee will make available to TXU Electric
Delivery a certified copy of any or all insurance policies or endorsements required of the
Licensee.

10} The requirements contained herein as to the types and limits of all insurance to be maintained by
the Licensee are not intended to and wifl not, in any manner, limit or qualify the liabilities and
obligations assumed by the Licensee under the Agreement.

11}  Within ten (10} days following the execution of the Agreement, and annually thereafter, the
Licensee will provide to TXU Electric Delivery certificates of insurance evidencing the coverage
required herein. TXU Electric Delivery's review of certificates or policies will not be construed as
accepting any deficiencies in the Licensee’s insurance or relieve the Licensee of any obligations
set forth herein. In addition, the Licensee will require each of its contractors to provide adequate
insurance. Any deficiencies in the insurance to be provided by contractors will be the
responsibility of the Licensee.

If the insurance obligations contained herein exceed the maximum limits permitted by law or do not
otherwise conform with any applicable law, then this Agreement will be deemed amended so as to only
require the Licensee to provide insurance to the maximum extent allowed by law.

The Licensee's insurance obligations include coverage supporting its obligations to defend, indemnify and
hold harmless TXU Electric Delivery Parties for Claims arising out of TXU Electric Delivery Parties’ sole or
concurrent negligence, with minimum limits of Three Million Dollars ($3,000,000) or the maximum amount
permitted by law for these indemnification provisions.

Certiticate of insurance should show TXU Corp. and its direct and indirect subsidiaries as the
Certificate Holder, each as an Additional Insured as regspects the above coverages except Workers
Compensation. The above coverages shali provide a Waiver of Subrogation In favor of the
Certificate Holder. If policy requires endorsement for coverage, proof of the endorsement must be
provided.

88332.000096 DALLAS 157336v7




DISTRIBUTION POLE LICENSE AGREEMENT
BY AND BETWEEN
CITY OF AUSTIN - COMMUNICATIONS AND TECHNOLOGY
MANAGEMENT - GREATER AUSTIN AREA
TELECOMMUNICATIONS NETWORK
dba COA - CTM - GAATN
AND

TXU ELECTRIC DELIVERY COMPANY

DATED
MAY 1, 2006

NO. S 0504402 C



DISTRIBUTION POLE LICENSE AGREEMENT

THIS DISTRIBUTION POLE LICENSE AGREEMENT (the
*Agreement") is made and effective as of May 1, 2006 by and
between TXU ELECTRIC DELIVERY COMPANY, a Texas
Corporation (“TXU Electric Delivery”), and City Of Austin -
Communications And Technology Management — Greater Austin Area
Telecommunications Network dba CO - CTM - GAATN, a municipality
organized under the laws of and existing within the State of Texas
{“Licensee™.

WHEREAS, TXU Electric Delivery is a public ulility company
transmitting and distributing electric power to its customers, and owns
or has acquired the right to use certain rights of way and easements
for the construction and cperation of its business, and has installed
distribution poles on portions of such rights of way and easements in
cohnection with the construction and operation of its business; and

WHEREAS, Licensee desires to attach to and thereafter maintain its
Equipment (as hereinafter defined) that is attached pursuant to this
Agreement on Poles (as hereinafter defined) solely for the purpose of
engaging in the Permitted Use; and

WHEREAS, TXU Electric Delivery is willing to allow Licensee,
pursuant to the terms and conditions of this Agreament, to attach to
and thereafter maintain its Equipment on Poles solely for the purpose
of allowing Licensee to engage in the Permitied Use;

NOW, THEREFORE, in consideration of the covenants, agreements
and undertakings set forth below, the Parties agree as follows:

The words and phrases listed in this Section 1 shall have the
corresponding meanings set forth in this Section 1, wherever such
words and phrases appear in this Agreement with an initial capital
letter on each word. The meanings stated in this Section 1 shail
control the meanings of all such words and phrases when so
capitalized, notwithstanding the context or asscciations in which such
words or phrases may appear in this Agreement. Words and phrases
not listed in this Section 1, and words and phrases contained in this
Section 1 without initial capital letters, shaill have the meanings
necessary 1o achieve the intentions of the Parties as expressed in this
Agreement.

This word shall mean any other person or entity, ditectly or indirectly
controiling or controlled by, or under the direct or indirect common
control with, a specified person or entity. The term “control” (including
the terms “controliing,” “controlied by,” and “under the direct or indirect
common control with’) of a specified person or entity means the
possession, direct or indirect, of the power to: (a) vote fifty percent
(50%) or more of the voting securities or other voting interests of any
such entity; or {(b) affirmatively direct, or cause the direction of, the
management and policies of any such person or entity, whether
through the ownership of voting shares, by contract or otherwise.

EFFECTIVE DATE

RECITALS

SECTION 1. DEFINITIONS

11 Affiliate



DISTRIBUTION POLE LICENSE AGREEMENT

This word shall mean this Distribution Pole License Agreement, 1.2 Agreement
including all attachments and exhibits to this Distribution Pole License
Agreement, whether now or hereafter existing.

This phrase shall mean the individuals identified on Attachment B to 1.3 Authorized
this Agreement and any replacements for them made pursuant to the Representatives
procedures prescribed in Section 21.

This word shall mean any and all claims, losses, expenses, damages, 1.4 Claims
demands, judgments, attorneys' fees, causes of aclion, suits and
liabifity, whether in tort, warranty, contract, or asserted or claimed on
any other basis, and of every kind and character, including, without
limitation, claims, losses, expenses, damages, demands, judgments,
causes of action, suits and liability on account of personal injuries or
death, damage to property or economic loss.

This word shall mean the equipment, inciuding appurtenances, 1.5 Equipment
attached by or on behalf of Licensee to any Pole. Such equipment
shall include, without limitation, fiver optic or other cables, amplifiers,
wires (including Service Drops), and appliances, together with
associated cable messengers and anchors, as well as radios,
antennas, cameras, and other wireless equipment.

This phrase shall mean a public utility company, governmental entity, 1.6 Joint User
or other person or entity, which owns or controls equipment attached
to any Pole, or has a right or privilege to attach equipment it owns or
controls to a Pole.

This word shall mean City Of Austin — Communications And 1.7 Licensee
Technology Management — Greater Austin Area Telecommunications
Network dba CO - CTM - GAATN.

This phrase shall mean {a) Licensee; (b} any official, employes, 1.8 Licensee Party
independent  contractor, supplier, customer, licensee of
concessionaire of Licansee; or (¢} any director, officer, agent, servant,
or empioyee of the independent contractor, supplier, customer,
advertiser, client, licensee or concessionaire of Licensee,

This term shall have the meaning specified in section 4.1.3, 1.9 NJUNS
This word shall mean the practice of tying or connecting fiber optic 1.10  Overlashing

cable, conductors, or other telecommunications equipment, to
Equipment attached to Poles.

This word shall mean TXU Electric Delivery or Licensee; collectively 111 Party

TXU Electric Delivery and Licensee shall be referred to as “Parties.”

This phrase shall mean a written application in the form of Attachment 1.12  Permit

A fo this Agreement, as the same may be amended by TXU Electric Application

Delivery from time to time.



DISTRIBUTION POLE LICENSE AGREEMENT

This phrase shall mean the fransmission and exchange of information
(including image and video signals) by means of the Equipment,
among and between Licenseg’s facilities, solely in furtherance of
Licensee’s governmental services or purposes, and at no time for
commercial or profit-making activities or purposes.

This word shall mean distribution poles and street light standards
owned solely by TXU Electric Delivery, each of which has a circuit
with a nominal voltage of less than 69,000 voits. Such term does not
mean or inciude, without limitation, poles owned by TXU Electric
Delivery which are used for the transmission, rather than distribution,
of electric energy.

This phrase shall have the meaning specified in Section 4.1.2

This phrase shall mean a service line or wire connection between a
Pole and a building or other structure, being served by other
Equipment.

This word shall have the meaning specified in Section 4.2

This phrase shall mean TXU Electric Delivery Company.

This phrase shall mean: {a) TXU Electric Delivery; (b) any Affiliate of
TXU Electric Delivery; (c) any director, officer, agent, servant,
employee, independent contractor or supplier of TXU Electric Delivery
or any Affiliate of it; or (d) any director, officer, agent, servant or
employee of the independent contractors and suppliers of TXU
Electric Delivery or any Affiliate of it.

This phrase shall mean any agent or contractor, as designated in
writing by TXU Electric Delivery, and acting, at TXU Electric Delivery's
discretion, for or on behalf of TXU Electric Delivery or in furtherance of
TXU Electric Delivery’s rights or obligations, pursuant to or in
cohnection with this Agreement, and as authorized in accordance with
such written designation.

The singular of a word shall also refer to the plural and visa versa,
unless the context otherwise requires.

Subject to the provisions of this Agreement, Licensee shall be
permitted to attach Equipment to, and thereafter maintain, replace,
relocate, repair, or modify its Equipment on, Poles, solely for the
purpose of engaging in the Permitted Use.

1.13  Permitted Use
1.14  Poles
1.15  Preparation
Costs
1.16  Service Drops
1.17 Standards
1.18 TXU Electric
Delivery
1.19  TXU Electric
Delivery Party
1.20 TXU Electric
Delivery
Representative
1.21  Singular and
Plural Words
SECTION 2. TXU ELECTRIC
DELIVERY’'S GRANT OF
PRIVILEGE TO LICENSEE
TO ATTACH, MAINTAIN,
REPLACE, RELOCATE,
REPAIR AND MODIFY
EQUIPMENT ON POLES



DISTRIBUTION POLE LICENSE AGREEMENT

lLicensee shall not attach Equipment on any TXU Electric Delivery
equipment or facilities other than Poles, including, without limitation,
any portion of TXU Electric Delivery's underground duct system.

Licensee shall exercise its license under this Agreement solely to
engage in the Permitted Use, in accordance with the terms of this
Agreement and any applicable franchises and/or permits needed to
operate its Equipment and engage in the Permitted Use. Licensee
shall not lease or sublet the Equipment, including, without [limitation,
dark fiber, to a third party, or otherwise allow a third party to attach its
equipment to Licensee's Equipment; provided, however, that Licensee
may allow third parties to use the Equipment on Licensee’s behalf, but
only in furtherance of Licensee engaging in the Permitted Use.
Further, in the event that Licensee’s Equipment requires the supply or
provision of electric power, Licensee shall be solely responsible for
separately arranging for such power with its retail electric provider.

Nothing in this Agreement shall be construed as requiring TXU
Electric Delivery to give Licensee permission to use any particular
Pole or to allow Licensee to continue to use any particular Pole after
Licensee has received TXU Electric Delivery's permission to do so.
TXU Electric Dellvery may refuse Licensee pemission to use any
Pole, or may, as provided for in this Agreement, require Licensee to
replace, relocate, modify, remove or perform other work with respect
to Licensee's Equipment on any Fole.

No use, however extended, of Poles under this Agreement shall
create or vest in Licensee any ownership or property right in them, but
Licensee's rights in such Poles shail be and remain a mere license
terminable at any time as provided herein. Nothing in this Agreement
shall be construed to compel TXU Electric Delivery to maintain any
Pole for any period of time.

Licensee represents and warrants that: (a) it has obtained, or prior to
undertaking any construction or other work by which it contacts TXU
Electric Delivery's property it will obtain, all legally required franchises,
licenses, waivers, consents, approvals, easements, rights of way and
permits needed to construct and operate its Equipment and engage in
the Permitted Use; (b) it shall use its best efforts to maintain such
franchises, licenses, waivers, consents, approvals, easements, rights
of way and permits in fuill force and effect throughout the term of this
Agreement; (c¢) it shall compiy with such franchises, licenses, waivers,
consents, approvals, easements, rights of way and permits in
connection with engaging in the Permitted Use; and (d) it shall
promptly notify TXU Electric Delivery in writing of any change in the
status of such franchises, licenses, waivers, consents, approvals,
easements, rights of way and permits. Upon TXU Eiectric Delivery's

2.1 Facilities to
Which License
Applies
22 Use of
Equipment
2.3 Rights of Pole
Use
24 No Ownership
of Poles
SECTION 3.
FRANCHISES, LICENSES
AND RIGHTS OF WAY
31 Licensee's
Required
Approvals and
Rights of Way




DISTRIBUTION POLE LICENSE AGREEMENT

request, Licensee shall prompily deliver to TXU Electric Delivery
documentation satisfactery to TXU Electric Delivery, evidencing that
afl such franchises, licenses, waivers, consents, approvals,
easements, rights of way and permits have been obtained.

TXU Electric Delivery shall not be required to obtain any additional
license, waiver, consent, easement, right of way or pemmit in
connection with this Agreement; provided, however, upon Licensee's
request, TXU Electric Delivery may provide such assistance as TXU
Electric Delivery deems appropriate to Licensee, in furtherance of
obtaining any such license, waiver, consent, easement, right of way or
permit, as Licensee may need in order to engage in the Permitied
Use. Licensee shall reimburse TXU Electric Delivery for any
expenses reasonably incurred by TXU Electric Delivery in providing
such assistance. All cosis of obtaining such additional licenses,
waivers, consents, easements, rights of way or permits needed by
Licensee will be borne by Licensee,

TXU ELECTRIC DELIVERY MAKES NO REPRESENTATION OR
WARRANTY OF ANY NATURE THAT ITS EXISTING OR FUTURE
RIGHTS OF WAY, EASEMENTS OR OTHER PROPERTY RIGHTS,
PRIVATE OR PUBLIC, WERE, ARE, OR WILL BE SUFFICIENT TO
PERMIT THE ATTACHMENT, MAINTENANCE, REPLACEMENT,
RELOCATION, REPAIR, MODIFICATION OR REMOVAL OF
EQUIPMENT ON OR BETWEEN ANY POLES. FURTHER, TXU
ELECTRIC DELIVERY MAKES NO REPRESENTATION OR
WARRANTY OF ANY NATURE WITH RESPECT TO THE
CONDITION OR FITNESS FOR A PARTICULAR PURPOSE OR
USE OF ANY POLE OR POLES OR ANY OF ITS OTHER REAL OR
PERSONAL PROPERTY WHICH LICENSEE MAY USE. LICENSEE
CONFIRMS THAT IT HAS NOT IN THE PAST RELIED, IT iS NOT
PRESENTLY RELYING, AND IT WILL NOT IN THE FUTURE RELY,
ON ANY REPRESENTATION OR WARRANTY OF TXU ELECTRIC
DELIVERY CONCERNING: (A) TXU ELECTRIC DELIVERY'S
EXISTING OR FUTURE RIGHTS OF WAY, EASEMENTS OR
OTHER PROPERTY RIGHTS, PUBLIC OR PRIVATE, OR (B) THE
CONDITION OR FITNESS FOR A PARTICULAR PURPOSE OR
USE OF ANY POLE OR POLES OR ANY OTHER REAL OR
PERSONAL PROPERTY OR PROPERTY RIGHT OF TXU
ELECTRIC DELIVERY.

Throughout the term of this Agreement, Licensee may designate a
Pole or Poles on which it desires to attach, replace, relocate or modify
any Egquipment. For purposes of this requirement, modification of
Equipment shall include, without limitation, any Overlashing, on or
undertaken with respect to that Equipment or the equipment of any

3.2 Additional
Approvals and
Rights of Way

33 NO
WARRANTIES
AS TOTXU
ELECTRIC
DELIVERY'S
RIGHTS OF
WAY

SECTION 4. ATTACHMENT,
REPLACEMENT,
RELOCATION AND
MODIFICATION OF
EQUIPMENT

4.1 Permit Applications
for the Attachment,
Replacement,
Relocation or
Modification of
Equipment



DISTRIBUTION POLE LICENSE AGREEMENT

third party. Each such designation shall be made by Licensee, by
submitting to TXU Electric Delivery or, as appropriate, a TXU Electric
Delivery Representative, at least thirty (30) days before the date when
Licensee desires to begin such work, a Permit Application, in such
number, manner, and format as prescribed by TXU Electric Delivery
from time to time, signed by any Authorized Representative of
Licensee and specifying, in the appropriate spaces thereon, the type
of work Licensee desires to perform and the Pole or Poles on which
such work is to be performed, and providing drawings, data and
specifications necessary to review and evaluate such Permit
Application.

Notwithstanding the requirements of Section 4.1, Licensee may attach 4.1.1  Service Drops
a Service Drop to any Pole without first submitting a Permit
Application requesting such attachment; provided, however, that
Licensee shall notify TXU Electric Delivery within fifteen (15) days
after Licensee makes such attachment. Licensee shall thereafter
notify TXU Electric Delivery within fifteen (15) days after Licensee
makes any change to a Service Drop previously attached to any Pole,
as more fully described in Attachment A. Within thirty (30) days of
receiving any such notice, TXU Electric Delivery may, at Licensee's
sole cost, inspect the Service Drop, for the purpose of confirming that
such aftachment is in compliance with the Standards, In the event
that TXU Electric Delivery (or, as appropriate, a TXU Electric Delivery
Representative)} determines that such attachment is not in compliance
with the Standards, Licensee shall, at its sole cost, promptly correct
any condition of such attachment, as necessary to ensure that such
attachment is in compliance with the Standards.

Licensee acknowledges that TXU Electric Delivery or, as appropriats, 4,12 Preparation

a TXU Electric Delivery Representative, shall incur various costs and Costs Incurred
expenses in reviewing and responding to each Permit Application; in Reviewing
such costs may include, without limitation, costs incurred in and Responding
cohinection with inspection, design, construction, attachinent or to Permit
removal activittes, and related processes, pertaining to the Poles or Application

Equipment identified or described in the Permit Application (the
“Preparation Costs”). TXU Electric Delivery may, in its sole discretion,
invoice Licensee for any Preparation Costs, at any time after TXU
Electric Delivery, or a TXU Electric Delivery Representative, has
either incurred such Preparation Costs, or has provided to Licensee
an estimate of such Preparation Costs to be reasonably incurred.
Section 10.8 notwithstanding, Licensee shall pay the full amount of
such Preparation Costs to TXU Electric Delivery within ten (10) days
following its receipt of such invoice.

Licensee shall pay Preparation Costs, to the extent actually incurred
by TXU Electric Delivery or a TXU Electric Delivery Representative,
notwithstanding Licensee’s withdrawal, cancellation, or suspension of
the related Permit Applications, or TXU Electric Delivery’s disapproval
of such Permit Applications. In the event that Licensee fails to pay the
full amount of such Preparation Costs to TXU Electric Delivery within
that ten (10) day period, TXU Electric Delivery may suspend further
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efforls, pertaining to its review of and response to that Permit
Application, until Licensee has paid the full amount of such
Preparation Costs.

TXU Electric Delivery may, upon advance written notice of at least 4.1.3 Applicable
thirty (30} days, direct Licensee to submit each Permit Application by Formats and
means of such formats and electronic procedures as TXU Electric Electronic
Delivery may reasonably specify, consistent with customary or Procedures

accepted practices within the ufifity industry. Such formats and
elsctronic procedures may include, without limitation, those prescribed
by the National Joint Utilities Notification System (“NJUNS”).
Licensee will thereafter submit each Permit Application by means of
such formats and electronic procedures. In addition, Licensee will, to
the extent directed by TXU Electric Delivery, make any other
notifications or submittals, as required or contemplated by this Section
4, or by other provisions of this Agreement, by means of such formats
and electronic procedures. Licensee shall be responsible, at it sole
cost and expense, for obtaining the necessary resources and
capabilities to enable it to use such designated formats and electronic
procedures in the manner contemplated by this Agreement.

TXU Electric Delivery shall deny, approve or conditionally approve 4.2 TXU Electric
each Permit Application for the attachment, repiacement, relocation or Delivery's
modification of Equipment by returning one copy of it to Licenses, Response to
refiecting TXU Electric Delivery’s denial, approval or conditional Permit
approval in the appropriate spaces thereon. All work undertaken by Appiications

or on behalf of Licensee on any Poles shall be performed in
accordance with the following safety and engineering standards: (a)
the National Electrical Safety Code; (b) the rules and regulations of
the Occupational Safety & Heaith Administration ("OSHA"); (¢) other
applicable laws or regulations of any govemning authority or regulatory
body, having jurisdiction over the subject matter of this Agreement;
and (d) TXU Electric Dalivery’s standards and procedures applicable
to the Poles, as referred to or included in Attachment “C” hereto,
which are reasonably in furtherance of and not expressly inconsistent
with the other engineering and safety standards referenced above.
Such engineering and safety laws, regulations, and standards, as
described in subsections (a) through (d) above, both as effective on
the Effective Date of this Agreement and as may be hereafter
amended from time to time, are hereinafter collectively refsrred to as
the “"Standards®. No approval or other response to a Permit
Application shall constitute a guarantee or representation that
adequate space exists on the subject Poles for the attachment of

Equipment.

TXU Electric Delivery may approve a Permit Application for the 42.1 Approval
attachment, replacement, relocation or modification of Equipment Conditioned
attached to Poles, on the condition that Licensee modify the Permit Upon
Application in certain respects. In such event, TXU Electric Delivery Modifications to
or, as appropriate, a TXU Electric Delivery Representative, shall Permit

return one copy of the Permit Application to Licensee, reflecting such Application

conditional approval and detailing the required modifications to the
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Permit Application and the estimated costs of making any resulting or
related modification or rearrangement, whether of Equipment or
existing aftachments. If Licensee is willing to assume all cosis
associated with such modification or rearrangement, Licensee shall
return that copy of the Permit Application to TXU Electric Delivery
within thirty (30) days of its receipt, signed by an Authorized
Representative of Licensee and reflecting Licensee’s acceptance of
such costs in the appropriate spaces thereon. The copy of the Permit
Application shall be accompanied by payment (payable to TXU
Electric Delivery) of the amount of the estimated cost of making such
modifications. Upon receipt by TXU Electric Delivery, or by a TXU
Electric Delivery Representative, of the modified Permit Application
and the accompanying payment, the Permit Application, as modified,
shall be deemed approved. Sections 4.2.2 and 4.2.3 are specific
examples of situations in which TXU Electric Delivery may
conditionally approve a Permit Application for the attachment,
replacement, relocation, or modification of Equipment. Those
sections shall not be construed as limiting TXU Electric Delivery's
right to conditionally approve Permit Applications in other situations,
or to impose other or additional conditions in the future.

It approval of a Permit Application for the attachment, replacement, 422 Approval
relocation or modification of Equipment will require a madification or Conditioned
rearrangement of the attachments of Licensee, TXU Electric Delivery, Upon

any other TXU Electric Delivery Party, or a Joint User on any Pole, Modification or
TXU Electric Dslivery may approve the Permit Application on the Rearrangement
condition that Licensee agrees to assume all costs associated with of Existing
such modification or rearrangement. In such event, TXU Electric Attachments

Delivery or, as appropriate, a TXU Electric Delivery Representative,
shall return one copy of the Permit Application to Licensee, reflecting
such conditional approval and detailing the attachments that must be
modified or rearranged, and the estimated cost of making the
modification or rearrangement in the appropriate spaces thereon. If
Licensee is wiling to assumne all costs associated with such
modification or rearrangement, Licensee shall return that copy of the
Permit Application to TXU Electric Delivery, within thirty (30) days of
its receipt, signed by an Authorized Representative and reflecting
Licensee's acceptance of such costs in the appropriate spaces
thereon. The copy of the Permit Application shall be accompanied by
payment (payable to TXU Electric Delivery} of the amount of the
estimated cost of making such modification or rearrangement. Upon
receipt by TXU Electric Delivery, or by a TXU Electric Delivery
Representative, of the modified Permit Application, the Permit
Application, as modified, shall be deemed approved.

If approval of a Permit Application for the attachment, replacement, 423 Approval
relocation or modification of Equipment will require the repiacement of Conditioned
one or more Poles to accommodate the attachments of Licensee, any Upon

other TXU Electric Defivery Party, and any Joint Users, TXU Electric Replacement of
Delivery may approve the Permit Application on the condition that Poles

Licensee agrees to assume all costs assocliated with the replacement
of the existing Poles with new poles sufficient to accommodate the
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attachments of Licensee, any other TXU Electric Delivery Party, and
any Joint Users. In such event, TXU Electric Delivery shall retum &
copy of the Permit Application to Licensee, reflecting such conditional
approval and specifying the conditions for approval in the appropriate
spaces thereon. If Licensee is willing to assume all costs associated
with such replacement, Licensee shall return that copy of the Permit
Application 1o TXU Electric Delivery, within thirty (30) days of its
receipt, signed by an Authorized Representative and reflecting
Licensee's acceptance of such costs in the appropriate spaces
thereon. The copy of the Permit Application shall be accompanied by
payment (payable to TXU Electric Delivery) of the amount of the
estimated cost of making such replacement. Upon receipt by TXU
Electric Delivery, or by a TXU Electric Delivery Representative, of the
modified Permit Application, and said payment, the Permit
Application, as modified, shall be deemed approved.

if TXU Eiectric Delivery conditionally approves a Permit Application
applicable to a Pole pursuant to the provisions of Sections 4.2.2 or
4.2.3, and at or about the same time TXU Electric Delivery approves a
request of a third party for use of such Pole, requiring that such Pole
be replaced, or that aitachments thereon be modified or rearranged to
provide additional space, to provide room for the attachments of TXU
Electric Delivery, any other TXU Electric Delivery Party, Licensee and
the third party, TXU Electric Delivery shall pro rate between Licensee
and the third parfy the costs of such modification, rearrangement or
replacement. Such costs, as pro rated to Licensee, shall be deemed
to be and considered part of the Preparation Costs pertaining to that
Permit Application. TXU Electric Delivery shall notity Licensee of
such pro ration, and such modification, rearrangement or replacement
shall take place as provided for in Sections 4.2.2 or 4.2.3.

Licensee shall fimit its submission of Permit Applications for the
attachment, replacement, relocation or modification of Equipment to
TXU Electric Delivery so as to aliow TXU Electric Delivery to respond
to them in an orderly and timely fashion. In particular, and except as
may be otherwise expressly agreed to by TXU Electric Delivery,
Licensee shali, within any thirty (30) day period, submit no more than
ten (10) Permit Applications, collectively requesting a total of ne more
than one hundred twenty (120) attachments to the Poles. TXU
Electric Delivery shall use reasonable efforts to respond to each
Permit Application within thirty (30) days of its submission. If
Licensee submits more than one such Permit Application at the same
time or submits additional Permit Applications during the pendency of
another such Permit Application, Licensee shall designate, in writing,
an order of priority for their review by TXU Electric Delivery. In the
absence of such a designation, TXU Electric Delivery shall review
them in the order of their submission.

Licensee may, with TXU Electric Delivery’s prior express, written
consent, submit Permit Applications that exceed the gquantity
limitations specified above, for either Permit Applications or
attachments. TXU Electric Defivery shall not unreasonably withhold
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its consent to such submittals, provided that the Parties shali first
agree to a reasonable pericd of time, in excess of thirty (30) days,
during which TXU Electric Delivery may review and respond to such

submittals.

If Licensee desires to locate Equipment on any right of way, easement 44 Location of

or other property right of TXU Electric Delivery on which no Poles or Equipment on
an insufficient number of Poles are located, Licensee shall so notify TXU Electric
TXU Electric Delivery. Within a reasonable time after TXU Electric Delivery Right of
Delivery’s receipt of such notice, the Parties shall commence good Way That Has

faith negotiations to determine the locations of Poles that will meet the insufficient Poles

present or anticipated future service requirements of both TXU
Electric Delivery and Licensee. At its option, TXU Electric Delivery
may install the necessary Poles, and Licensee shall pay all of the
costs associated with their installation. Notwithstanding such
payment, such Poles shall be owned by TXU Electric Delivery and
Licensee shall not acquire any ownership or property interest in them.

Except as permitied by Sections 4.7 and 7.1, in the event Licensee 45 Unauthorized
attaches, replaces, relocates or modifies Equipment on one or more Work

Poles without first obtaining TXU Electric Delivery's approval of a
Parmit Application for such work, Licensee shall pay TXU Electric
Delivery as a processing charge, upon receipt of an invoice therefor
and in addition to any unpaid rental due for such Equipment (together
with interest applied to such unpaid rental, calculated in accordance
with Section 10.8) and any other expenses or costs incurred by TXU
Electric Delivery on account of such work, fifty dollars ($50.00) for
each such attachment, replacement, relocation or modification. In the
event that the time of any such unauthorized work cannot be
determined, such work shall be deemed to have occurred on the date
succeeding the day on which the Jast physical inspection was made in
accordance with Section 10.6; provided, however, that, with respect to
any such unauthorized work, Licensee shall not be obligated to pay
any unpaid rental, or any such fifty dollars ($50.00) processing
charge, for or attributable to any period more than five (5) years prior
to the date on which TXU Electric Delivery notifies Licensee of such
unauthorized work. At the option of and upon notice from TXU
Electric Delivery, Licensee, at its sole risk and expense, shall either:
(a) remove, replace, refocate or modify all or any portion of such
Equipment within the time period specified in the notice; or (b) prepare
and submit one or more Pemnit Applications for such Equipment.
Licensee shall notify TXU Electric Delivery of the performance of such
work within fifteen (15) days of its completion. If Licensee fails to
perform such work within the period specified in the notice, TXU
Electric Delivery may, without notice or demand to Licensee, and at
the sole expense of Licenses, either perform all or any portion of such
work or remove all or any portion of the Equipment from such Poles.

After the approval of a Permit Application for the attachment, 4.6 Time to
replacement, relocation or modification of Equipment and the Complete Work
completion of all work required in connection with that Permit After Approval of
Application (inciuding work for which any Preparation Costs were paid a Permit
Application

1
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and other reguired engineering or make-ready construction work),
Licensee may, at its sole expense, consistent with that approval,
attach, replace, relocate or modify the Equipment identified in the
Permit Application on the Poles specified in that Permit Application,
during a period of ninety (90) days from the date of its approval, but
not thereafter unless a new Permit Application is submitted to, and
approved by, TXU Electric Delivery, pursuant to the procedures
described in this Section 4. Notwithstanding Licensee’s rights as
provided for in the preceding sentence, in the event that Licensee
determines that the locations, configuration, or other physical
characteristics of equipment atiached to such Poles {including,
without limitation, equipment attached to such Poles by any third
parties) are materially different from those identified or depicted in that
approved Permit Application, or if Licensee othetwise determines that
it cannot complete its work, as contemplated by or approved in that
Permit Application, in accordance with the Standards, then Licensee
shal} promptly notity TXU Electric Delivery, and shall not undertake
any such work until such time as TXU Electric Delivery has authorized
such work. While performing any work identified in and approved
pursuant to a Permit Application, the Licensee Party performing such
work shall maintain & copy of that Permit Application at the location
where such work is being performed. That copy of the Permit
Application shall be made available for inspection by TXU Electric
Deltvery, or by TXU Electric Delivery Representatives, upon request.

Upon written notice from TXU Electric Delivery, Licensee shali, at its 4.7 Relocation,
sole expense and within the period specified in the notice, replace, Replacement or
relocate or modify all or any portion of the Equipment on a Pole that Modification of
TXU Electric Delivery requests in such notice. Licensee, in the Equipment at
exercise of its sole discretion and in accordance with the provisions of TXU Electric
Sections 6.1, 6.5 and 8, may, instead of performing such work, Delivery's
remove all of the Equipment on the Pole, within the time period Request

specified in the notice, and provided that such removal does not
create a safety hazard or otherwise result in a condition of non-
compliance with the Standards. Licensee may perform such work
without prior notice to TXU Electric Delivery and without first
submitting a Permit Appiication to TXU Eleciric Delivery; provided,
however, Licensee shall notify TXU Electric Delivery of the
performance of such work within fifteen (15) days of its completion. If
Licensee fails to perform such work within the period specified in the
notice, TXU Electric Delivery may, without notice or demand to
Licensee and at the sole expense of Licensee, either perform all or
any pottion of such work, or remove ail or any portion of the
Equipment from that Pole.

Licensee shall notify TXU Electric Delivery before it begins any work 48 Notice to TXU

authorized by a Pertit Application, approved by TXU Electric Delivery Electric Delivery
pursuant to the procedures prescribed by this Section 4; such notice
shall include, without limitation, the dafe on which Licensee
anticipates beginning that work. TXU Electric Delivery may have a
representative present during all or any portion of such work.
Licensee shall notify TXU Electric Delivery of the attachment,

12
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replacement, relocation or modification of Equipment on any Pole
within fifteen (15) days of the completion of such work. The notice
shall identify the nature of the work and the Equipment and Poles
involved. TXU Electric Delivery may inspect all or any portion of such
work at any time after its completion, for the purpose of: {a) initially
avaluating the work, to determine if it was performed in accordance
with the Permit Application; and (b} subsequently evaluating any
follow-up or "punch list* work performed by Licensee, reasonably
determined to be necessary during the Initial evaluation. Licensee
shall reimburse TXU Electric Delivery or, as appropriate, TXU Electric
Delivery Representatives, for all expenses incurred by TXU Electric
Delivery or, as appropriate, TXU Electric Delivery Representatives, in
connection with such entities' presence at or inspection of such work,
or for all expenses otherwise incurred by TXU Electric Delivery or
TXU Electric Delivery Representatives in compiefing the post-work
evajuations described above.

Except as otherwise expressly authorized in wrlting by TXU Electric 4.9 Guy Wires,
Delivery's designated representative, Licensee shall not attach any Anchor Rods,
Equipment to any portions of a Pole congisting of: (a) guy wires or Cross-arms And
anchor rods; or (b) cross-arms or brackets. In addition, when making Brackets/Non-
attachments to any non-wood Poles, Licensee shall comply with any Wood Poles

applicable specialized attachment methods, as prescribed in the
Standards or otherwise specified by TXU Electric Delivery.

At such time as any Equipment is attached to a Pole, Licensee shall 4.10. Identification of
attach or otherwise securely affix to that Equipment an identification Licensee's
tag, readable from ground level beneath the Pole, that identifies such Equipment

Equipment as belonging to Licensee and contains an emergency
phone number at which Licensee’s Authorized Representative may be
contacted. The identification tag and required attachment hardware
shall be provided by the Licensee. Licenses shall not attach any other
identification tag to its Equipment, attached to any Pole, without the
prior written consent of TXU Electric Delivery's designated
representative. Licensee shall attach or otherwise affix the
identification tag to its Equipment, attached to any Pole, as close to
that Pole as is practicable, consistent with the Standards. As part of
its routine and periodic maintenance of its Equipment, and throughout
the term of this Agreement, Licensee will ensure that the identification
tags remain securely attached or otherwise affixed to that Equipment,
including any Equipment which may have been previously attached to
a Pole without an identification tag. !In the event that Licensee
determines that any of its Equipment, attached to any Pole, is no
longer tagged, licensee shall thereafter promptly attach to that
Equipment a replacement identification tag. In addition to and apart
from the requirements provided for above in this Section 4.10,
Licensee shall, with respect to fts Equipment, comply with any other
tagging, labeling, or other identification requirements, as may be
imposed by any governmental entities.

13
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Licensee shall, at its sole expense, maintain all Equipment on Poles in
a safe condition and in thorough repair (including, without limitation, in
compliance with the Standards). Licensee may perform maintenance
and repair work on such Equipment without giving prior notice to, or
obtaining the prior approval of, TXU Electric Delivery. If Licensee faiis
to maintain any such Equipment in a safe condition and in thorough
repair, TXU Electric Delivery may, in its sole discretion, without notice
or demand to Licensee and at the sole expense of Licensee, perform
such repairs or maintenance as it deems necessary to restore that
Equipment to a safe condition and in thorough repair. As part of its
maintenance work, Licensee shall promptly remove, from the vicinity
of any Pole, any debris (including, without limitation, wood chips or cut
limbs) resulting from Licensee's maintenance or repair of its
Equipment. Licensee’s right to maintain and repair its Equipment, as
provided for in this Section 5.1, shall not extend to or include the
attachment or other positioning of new Equipment, or the placement
of new facilities to upgrade or increase the capacity of Licensee's
existing Equipment, or any Overlashing, of or pertaining 1o existing
Equipment.

At an interval no more frequent than once every twelve (12) months,
TXU Electric Delivery may inspect all or any portion of the Equipment
oh any Pole, for the purpose of determining whether such Equipment
Is in a safe condition and in thorough repair (including, without
limitation, in compliance with the Standards). Upon notice from TXU
Elsctric Delivery, Licensee shall, at its sole expense and within such
reaschable period as may be specified in the notice, pefform any
repair or maintenance work, relating to the Equipment on any Pole
specified in such notice, as hecessary to ensure that such Equipment
is in a safe condition and in thorough repair. Licensee shall notify
TXU Electric Delivery of the performance of such work within fifteen
(15) days of its completion. If Licensee fails to perform such work,
TXU Electric Delivery may, without notice or demand to Licensee, and
at the sole expense of Licensee, either perform all or any portion of
such necessary work, or remove &l or any portion of the Equipment
from that Pole. TXU Electric Delivery’s actions and decisions in either
performing or choosing not to perform such inspections shall not
operate to relieve Licensee of any responsibility, obligaticn, or liability
Licensee may have pursuant to this Agreement.

In addition to the inspection rights provided for in Section 5.2, in the
event that TXU Electric Delivery should otherwise determine or
discover that one or more of Licensee’s attachments of Equipment to
Poles is not in compliance with the Standards or, in TXU Electric
Delivery’s reasonable judgment, otherwise presents a safety hazard,
TXU Electric Delivery may, at Licensee’s expense, inspect all or any
portion of Licensee’s other Equipment on any Pole, for the purpose of
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determining whether such Equipment is in a safe condition and in
thorough repair (including, without limitation, in compliance with the
Standards). Upon notice from TXU Electric Delivery, Licensee shall,
at its sole expense and within such reasonable period as may be
specified in the notice, perform any repair or maintenance work,
relating to the Equipment on any Pole specified in such notice, as
necessary to ensure that such Equipment is in a safe condition and in
thorough repair. Licensee shall notify TXU Electric Delivery of the
performance of such work within fifteen (15) days of its completion. If
Licensee fails to perform such work, YXU Elsctric Delivery may,
without notice or demand to Licensee, and at the sole expense of
Licensee, either perform all or any portion of such necessary work or
remove all or any portion of the Equipment from that Pole. TXU
Electric Delivery's actions and decisions in either performing or
choosing not to perform such inspections shall not operate to relieve
Licensee of any responsibility, obligation, or liability Licensee may
have pursuant to this Agreement.

Licensee, in the exercise of its sole discretion, may remove any
Equipment on any Pole, without prior nofice to or the prior approval of
TXU Electric Delivery; provided, however, that Licensee shall submit a
Permit Application pertaining to such completed work, pursuant to
Section 6.5. If TXU Electric Delivery determines that such removal or
related work performed by Licensee resulted in a safety hazard
(including, without limitation, a condition of non-compliance with the
Standards) then Licensee shall, at its sole expense and within such
reasonable pericd as may be specified in the notice, replace such
Equipment or perform any other corrective action, as necessary to
correct that safety hazard or other condition of non-complhiance.
Licensee shall notify TXU Electric Delivery of the performance of such
work within fifteen (15) days of its completion. If Licensee fails to
perform such work within the pericd specified in the notice, TXU
Electric Delivery may, without notice or demand to Licensee and at
the sole expense of Licensee, perform all or any portion of such work.

In the event that Licensee either; (a) discontinues its use of any
Equipment for purpeses of the Permitted Use; or (b) does not use any
Equipment, for purposes of the Permitted Use, for any consecutive
period of one-hundred eighty (180) days, then Licensee shall, at its
sole expense and within thirty (30) days of either such occurrence,
remove that Equipment from any Pole. The Overlashing of any
Equipment shall not constitute use of that Equipment, for purposes of
this paragraph.

Upon notice from TXU Electric Delivery, Licenses shall, at its sole
expense, remove all of the Equipment on any Pole, which TXU
Electric Delivery is abandoning, or otherwise discontinuing its use of
for purposes of providing electric utility service (including, without
limitation, discontinuance due to TXU Electric Delivery being required
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to relocate its facilities to underground locations). Licensee shall
remove all such Equipment within thirty (30) days of receiving such
notice.

In the event that TXU Electric Delivery contracts to seil or sells a Pole
on which Equipment is attached, TXU Electric Delivery shall notify
Licensee of such fact. Unless Licensee obtains the permission of the
new owner of the Pole to maintain its Equipment on the Pole,
Licensee shall, at its sole expense, remove the Equipment from that
Pole within the time period specified in such notice.

Licensee shall, at its sole expense, remove all of the Equipment on all
Poles prior to the end of the term of this Agreement (as provided for in
Section 9) or within thirty (30) days of receiving notice of TXU Electric
Delivery’s intent to terminate this Agreement for other reasons, as
expressly provided for in this Agreement (including, without limitation,
pursuant to Secticn 11},

Whenever Licensee removes any Equipment from a Pole, it shall
submit to TXU Electric Delivery, within fifteen (15) days thereafter, a
Permit Application, signed by an appropriate Authorized
Representative and identifying, in the appropriate spaces thereon, the
Equipment removed and the Pole from which it was removed.

In the event that Licensee fails to remove all or any portion of the
Equipment on any Pole within the time period required by the
provisions of this Section 6 or by other applicable provisions of this
Agreemsnt, TXU Electric Delivery may, without notice or demand to
Licensee, remove such Equipment. Such removal shall be at the sole
expense of Licensee and Licensee shall pay TXU Electric Delivery,
upon receipt of an invoice therefor and in addition to any expenses
incurred by TXU Electric Delivery in connection with such removal, as
a processing charge, fifty dollars ($50) for each Pole from which
Equipment is removed.,

In the event of an emergency pertaining to a Pole, Licensee shall, at
its sole risk and expense, have the right to attach, replace, relocate or
modify Equipment on any Pole without first obtaining TXU Electric
Delivery's approval of a Permit Application for such work; provided,
however, that before performing such work, an Authorized
Representative shali obtain the oral approval of TXLU Electric
Delivery’s designated representative, and provided further that such
work is performed within the time period and under such conditions as
may be reasonably specified by such representative of TXU Electric
Delivery. Any such oral approval shall be confirmed, within five (5)
days of the performance of the work, by Licensee to TXU Electric
Delivery in writing, identifying both the work performed and the Poles
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aftected. If TXU Electric Delivery determines that such emergency
attachment, replacement, relocation or modification resulted in a
safety hazard (including, without limitation, a condition of non-
compliance with the Standards), and TXU Electric Delivery provides
Licensee with a written notice of such determination, then Licensee
shall, at its sole expense and within such reasonable pericd as may
be specified in the notice, remove, replace, relocate or modify all or
any portion of such Equipment, as necessary to correct that safety
hazard or other condition of non-compliance. Licensee shall notify
TXU Electric Delivery of the performance of such work within fifteen
{15) days of its completion. If Licensee fails to perform such work,
TXU Electric Delivery may, without notice or demand to Licensee and
at the sole expense of Licensee, either perform all or any portion of
such work or remove the Equipment from the Pole.

In the event of an emergency, TXU Electric Delivery may, without
prior notice to Licensee and at Licensee's sole expense, permanently
or temporarily replace, relocate, modity, remove or perform any other
work in connection with the Equipment on any Pole. in such event,
TXU Electric Delivery shall notify Licensee of both the work performed
and the Pole affected by such work within a reasonable time after its
performance.

Licensee agrees that it will not, directly or indirectly, create, incur,
assume or suffer to exist any lien (whether mechanics, materialman or
other) or other encumbrances on the Equipment attached to any Pole,
or to any property, real or personal, owned or controlied by a TXU
Electric Delivery Party, resulting from or arising out of any work
performed by or on behalf of Licensee (including, without limitation, by
any Licensee Party) pursuant to this Agreement. Licensee will, at its
sole expense, promplly take any action as may be necessary to
discharge any such lien or encumbrance.

All work performed by any Licensee Party, pursuant to or within the
scope of this Agreement, shall be undertaken and completed in a
safe, good and workmaniike manner {including, without fimitation, in
compliance with the Standards) and shall not interfere with the use of
any equipment of any TXU Electric Delivery Party or any Joint User.
Licensee shall ensure that any Licensee Parly, performing any such
work, is properly trained with respect to, and otherwise familiar with,
all applicable safety procedures and requirements (including, without
limitation, those pertaining to the risks associated with making contact
with electrical conductors, and prohibitions against coming into closer
proximity to the electrical conductors of TXU Electric Delivery than is
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permitted by the Standards).

This Agreement, if not terminated earlier in accordance with the
provisions of Section 11, shall continue in effect for & term of one (1)
year and thersafter untit terminated as provided herein. This
Agreement may be terminated in its entirety or with respect to any one
or more of the Poles, or with respect to one or more designated areas
in which TXU Electric Delivery provides utility service, at the end of
the inftial one year term, or at any time thereafter, by either Party
giving to the other Party at least sixty (60) days' written notice. Upon
termination of this Agreement for any reason, afl obligations of the
Parties pursuant to this Agreement shall terminate, except for those
which, by their sense and context, are intended to survive such
termination, including, without [limitation, obligations pertaining to
indemnification.

In each calendar year during the term of this Agreement, Licensee
shall make an advance rental payment to TXU Electric Delivery.
During the first calendar guarter of each year, TXU Electric Delivery
shall submit to Licensee an invoice designating the advance rental
payment due for that calendar year; further, TXU Electric Delivery
shall make a reasonable effort to submit that invoice to Licensee
during the month of January of each year. That invoice shail be paid
in accordance with the provisions of Sections 10.8 and 10.9.

The advance rental payment shall be equal 1o the rental payment
specified in Section 10.3 times the sum of the individual Poles on
which Equipment is attached, on January 1 of the calendar year for
which the advance rental payment is being paid, as determined from
the perpetual inventories maintained by the Parties pursuant to
Section 10.6

The rental rate for attachments of Equipment to each Pole shall be in
the amount specified in Attachment D.

The rental rate will be adjusted each calendar year by the amount of
any increase in the Consumer Price Index (published by the Bureau of
Labor Statistics of the U.S. Department of Labor), for the twelve
month period ending September 30 of the year immediately preceding
the year with respect to which the rate adjustment is being made.

The advance rental payment may be adjusted, at TXU Electric
Delivery's discretion, for all additional Poles on which Equipment is
attached during any calendar year. I invoiced by TXU Electric
Delivery, Licensee shall make payments to TXU Electric Delivery
reflective of additional Poles on which Equipment is attached at any
time during such calendar year.
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TXU Electric Delivery shall maintain a perpetual compitation of the
Permit Applications and notices submitted to it by Licensee pursuant
to this Agreement. Licensee and TXU Electric Delivery shall maintain
perpetual inventories of the Equipment attachments on Poles and the
Poles on which Equipment is attached. Such inventories shall be
based on the physical inspections specified in this Section 10.8,
together with the Permit Applications and notices pertaining to
attachments of Equipment required by this Agreement. The Parties
will conduct, or will cause to have conducted, a physical inspection of
the Equipment attached to Polas every five (5) years, at a time
designated by TXU Electric Delivery. Such inspection will be
conducted either: (&) by joint physical inspection, utilizing both
Licensee and TXU Electric Delivery employees; or (b} when TXU
Electric Delivery and Licensee employees are not available to perform
the inspection, by a contractor selected by TXU Electric Delivery, in its
reasohable judgment. In the event that the inspaction is performed by
a contractor, TXU Electric Delivery will, from time to time during the
course of that inspection, review the contractor's work to assess
whether the inspection is being performed accurately. TXU Electric
Delivery shall use reasonable efforts to have the physical inspection
conducted in cooperation with Joint Users (including, as appropriate,
having the inspection performed with respect to all attachments on
Poles, rather than with respect to just the Licensee’s attachments),
ahd the costs of any joint physical inspection, undertaken in
cooperation with Joint Users, shall be bome prg rata by the Licensee
and Joint Users. Nevertheless, Licensee will otherwise be charged
for and shall pay all costs for, or incurred in connection with, the
inspection, regardless of the method utilized. Such costs will include,
but are not limited to, costs of materials employees, and contractors,
transportation costs, and any miscellaneous charges necessary for
conducting the inspection.

Licensee acknowledges that TXU Electric Delivety may, In its
discretion, contract with or otherwise arrange for one or more TXU
Electric Delivery Representatives to act for or on behalf of TXU
Electric Delivery, or in furtherance of TXU Electric Delivery's rights,
pursuant to or in connection with this Agreement. Licensee agrees
that TXU Electric Delivery, or a TXU Electric Delivery Representative,
may invoice Licensee for all costs and expenses incurred by TXU
Electric Delivery, or by TXU Electric Delivery Representatives, in
furtherance of such actions.

Subject to Section 4.1.2 pertaining to Preparation Costs, Licensee
shall pay each invoice submitted to it by TXU Electric Delivery or, as
appropriate, by a TXU Electric Delivery Representative, within thirty
(30) days of its receipt of that invoice and will remit payment to the
address indicated on each invoice, as TXU Electric Delivery or TXU
Electric Delivery Representatives may designate from time to time.
Any portion of an invoice not paid when due shall bear interest at a
rate of one and onhe-half percent (1.5%) per month or the maximum
rate aflowed by law, whichever is less, uniess such amount is
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disputed and is paid inte escrow pursuant to Section 10.9.

Unless otherwise agreed to by the Parties, whenever Licensee in
good faith disputes a payment, it shall deposit the amount in dispute
in an interest bearing escrow account acceptable to TXU Electric
Delivery within the time period provided by Section 10.8. Any amount
so deposited shall remain in such escrow account untit the dispute is
resolved. Upon resolution of the dispute, the amount so deposited,
plus interest earned on that amount, shall be paid to the Party
determined to be entitled to the amount in the escrow account.

If Licensee:

(a) fails to pay fully or deposit in escrow all monies due TXU
Electric Delivery or TXU Electric Delivery Representatives on the date
that the payment is due, pursuant to the provisions of Section 10, and
such failure shall continue, in whole or in part, for a period of more
than thirty (30) days; or

(b) fails to comply with any term, condition or covenant of this
Agreement, other than any provision providing for the payment of
monies due TXU Electric Delivery or TXU Electric Delivery
Representatives, and such failure remains uncured for a period of
thirty (30) days following Licensee's receipt of written notice of the
kind, character and nature of the failure by Licensee (or if such non-
compliance cannot reasonably be cured within thirty (30) days of such
notice, Licensee has not commenced to cure and satisty the failure
within thirty (30) days and shall not thereafter proceed to cure such
failure with reasonable diligence and good faith); then, in any such
gvent, Licensee shall pay all menies owed to TXU Electric Delivery or
TXU Electric Delivery Representatives under this Agreement in
accordance with the provisions of Section 10, and TXU Electric
Delivery may pursue any one or more of the following remedies, and
TXU Electric Delivery Representatives may pursue the remedies
contained in subsection (i) below, without any notice or demand
whatsoever to Licensee:

() cancel and terminate this Agreement in its entirety, or with
respect to one or more designated areas in which TXU Electric
Delivery provides utility service, or with respect to any cne or more of
the Poles; or

(i) revoke Licensee's permission 10 use any Poles invoived in
such default or non-compliance; or

{iii) institute suit or other adjudicatory proceedings.

Licensee shall pay all of the costs and expenses, including, without
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limitation, reasonable attorneys' fees, incurred by TXU Electric
Delivery or, as appropriate, TXU Electric Delivery Representatives, by
reason of the foregoing events of default, and in seeking any remedy
for, or relief from, such events of default. TXU Eiectric Delivery's, or
TXU Electric Delivery Representatives’, pursuit of any of the
respective remedies available to them pursuant to this Section 11.1,
shall not preclude TXU Electric Delivery or TXU Electric Delivery
Representatives from pursuing any other remedies provided for in this
Agreement or otherwise provided by law, nor shall TXU Electric
Delivery's, or TXU Electric Delivery Representatives', pursuit of any
rernedy provided in this Agreement constitute a forfeiture or wajver of
any payment of monies due to TXU Electric Delivery or TXU Electric
Delivery Representatives under this Agreement, or of any damages
accruing to TXU Electric Delivery or TXU Electric Delivery
Representatives by reason of Licensee's failure to comply with any of
the terms, conditions or covenants of this Agreement.

In the avent any lawfully required franchise, license, permit, waiver,
consent or easement held by Licensee, and required for or in
furtherance of Licensee’s use of any Equipment attached to Poles, is
revoked or denied to Licensee for any reason, in whole or in part,
Licensee's rights under this Agreement shall immediately terminate to
such extent, and Licensee shall, within thirty (30) days, remove such
Equipment from Poles as may be required to comply with such
revocation or denial of authority.

(a) To the fullest extent allowed by Texas law, Licensee agrees to
defend, protect, indemnify and hold harmless each TXU Electric
Delivery Party from and against all Claims asserted by any person
or entity, including, without limitation, any Licensee Parly, in any
way arising out of, related to, caused by or incident to this
Agreement, including, but not limited to: (i) Claims arising out of,
related to, caused by or incident to Licensee's breach of this
Agreement or any representation, warranty, covenant or
obligation of Licensee set forth herein; (ii) Claims arising out of,
related to, caused by or incident to the attachment, maintenance,
replacement, relocation, repair, maodification, removal, use or
operation of, or in any other way arising out of, related to, caused
by or incident to, any Equipment; (iii} Claims arising out of,
relating o, caused by or incident to the Permitted Use; or (iv)
Claims arising out of, related to, caused by or incident to any
interruption, disruption, interference or termination of the
Permitted Use. IT IS THE EXPRESS INTENT OF THE PARTIES
THAT, FOR THE PURPOSES OF THIS SECTION 12.1(a),
CLAIMS SHALL INCLUDE, BUT NOT BE LIMITED TO, CLAIMS
ARISING OUT OF OR RESULTING FROM THE TXU ELECTRIC
DELIVERY PARTIES’ SOLE OR CONCURRENT (1)
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NEGLIGENCE, (2) STRICT LIABILITY, OR (3) OTHER FAULT
OF ANY NATURE; PROVIDED, HOWEVER, THAT, IN THE
EVENT THAT A FINDING AS TO THE COMPARATIVE FAULT
OR RESPONSIBILITY OF THE TXU ELECTRIC DELIVERY
PARTIES AND THE LICENSEE PARTIES IS MADE OR
ENTERED BY A COURT, LICENSEE SHALL ONLY BE
OBLIGATED TO INDEMNIFY THE TXU ELECTRIC DELIVERY
PARTIES AS TO THAT PERCENTAGE OR PORTION OF
FAULT OR RESPONSIBILITY ATTRIBUTABLE TO THE
LICENSEE PARTIES.

(b) The obligations provided for in this Section 12.1(b) apply to any of
Licensee's contracts with contractors, whether now or hereafter in
effect, under the terms of which any such contractors attach,
maintain, replace, relocate, or modify any Eguipment on a Pole
(the “Attachment Contracts”). Licensee shall use its best efforts to
ensure that each of the Attachment Contracts includes provisions
whereby the subject contractor acknowledges and agrees that
TXU Electric Delivery (whether identified by name or description)
shall have the full benefit of any indemnity abligation, insurance
coverage (with TXU Electric Delivery being designated as an
insured or additional insured Party under the temms of the
applicable policies), and limitations of liability, applicable to or
protecting Licensee under the terms of that contractor's
Attachment Contract.

(c} To the extent necessary to permit the TXU Electric Delivery
Parties to enforce the indemnity obligations provided for in
Section 12.1(a), Licensee agrees that, with respect to any Claims,
it shall and does, to the fullest extent legally permissible, hereby
waive, and shali require each of its insurers to waive, as to the
TXU Electric Delivery Parties, any and all defenses, limitations of
liability, or other protections Licensee may have or claim pursuant
to the laws of the State of Texas, including, without limitation,
those provided for in the Texas Tort Claims Act (Chapter 101 of
the Texas Civil Practice and Remedies Code), and the Texas
Workers’ Compensation Act (Chapter 401 of the Texas Labor
Code).

(d) The Pariies acknowledge and agree that, within their lawful and
reasonable contemplation, ail payments which may be made by
Licensee, pursuant to its indemnity obligations or other potential
liabilities under this Agreement, can and will reasonably be paid
and satisfied from some fund in the immediate control of
Licensee, readily available for the purpose of satisfying and
paying such indemnity cbligations and other potential fiabilities.
Nevertheless, in the event any such indemnity obligation or
potential liability accrues and becomes ascertainable in amount
and, further, if the amount of such indemnity obligation or liability
exceeds the funds then available to Licensee to satisfy such
indemnity obligation or liability, Licensee agrees that, in each year
during which such indemnity obligation or liability ascertainable in
amount exists, arising from or relating to a Claimn, it will, promptly
and as soon as permissible under applicable law, levy a tax, with
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full allowances being made for tax delinquencies and costs of tax
collection, which will be sufficient to raise and produce the money
required (including, without limitation, any applicable sinking fund)
to ensure that all indemnity obligations or liabilities ascertainable
in amount, arising from or relating to a Claim, are satisfied and
discharged.

(e) If, for whatever reason, any provision of this Agreement is heid by
a court to be in conflict with or contradictory to Licensee’s duty to
indemnify the TXU Electric Delivery Parties, as provided for in this
Agreement, such conflicting or contradictory provision shall be
subjugated to, and shall not impair, affect, or invalidate,
Licensee’s duty to indemnify the TXU Electric Delivery Parties,
and such duty shall remaint in full force and effect.

(f) With regard to Licensee’s obligations of indemnification and other
potential liabilities provided for in this Agreement, the Parties
acknowledge and agree that Licensee has entered into this
Agreement in furtherance of public purposes, and that no payment
made or obligation incurred by Licensee hereunder shall
constitute or be construed as an application or lending of
Licensee's credit, or an application of public funds for private use.

Under no circumstance whatsoever shall any TXU Electric Delivery
Party be iiable to Licensee in contract, in tort (INCLUDING SOLE OR
CONCURRENT, ACTUAL OR IMPUTED NEGLIGENCE, OR STRICT
LIABILITY}, under any warranty, or otherwise, for any special, indirect,
incidental, or consequential loss or damage of any nature, including,
without limitation, for the cost of capital, loss of profils or revenues or
the loss of use thereof, attorneys’ fees (except as otherwise expressly
provided for in this Agreement) or the cost of purchased or
replacement services, or claims of Licensee’s users, licensees,
concessionaires, or any other person, firm or entity in such regard,
and to the extent allowed by law, Licensee agrees to indemnify and
hold each TXU Electric Delivery Party harmless from and against
such losses or damages.

No TXU Electric Delivery Party shall have any liability to any Licensee
Party, for any expense, damage or ioss caused, in whole or in part, by
the action of any TXU Electric Delivery Party that damages or injures
any Equipment, except to the extent directly attributable to the gross
negligence or willful misconduct of a TXU Electric Delivery Party.

Within a reasonable period after receiving or becoming aware of the
assertion of any Claim within the scope of Section 12.1, TXU Eiectric
Delivery shail notify Licensee of the assertion of such Claim. TXU
Electric Delivery's failure to provide such notice shall not, however,
alter or, in any manner, impair Licensee's obligations of indemnity, as
provided for in Section 12.1, except to the limited extent that such
failure directly and adversely affects Licensee’s efforts or ability to
fulfill such obligations of indemnity.
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Licensee or, with TXU Electric Delivenys prior, written consent,
Licensee’s dasignated contractor having primary or exclusive
responsibility for maintaining Equipment located on the Poles, shall, at
its sole expense and throughout the term of this Agreement, maintain
insurance in accordance with the requirements of Attachment E.

Licensee will notify TXU Eiectric Delivery as soon as practical of any
accidents or occurrences resulting in injuries to any person, inciuding
death, or any property damage (including, without limitation, damage
o any Equipment or Pole), arising out of or relating to this Agreement.

Nothing in this Section 13, nor the provision of any insurance required
by this Section 13, shall affect, limit or otherwise reduce the indemnity
obligations provided for in Section 12.

The license granted to Licensee hereunder with respect to any Pole
shall be non-exclusive, in that TXU Electric Delivery reserves the right
to use any or all of such Pole for any lawful purpose or business, or to
lease or otherwise permit any other person or entity the right to lease
or use any or ali of such Pole for any lawful purpose.

Licensee has and retains whatever rights it may have to install and
construct its Equipment, separate and apart from this Agreement;
provided, however, that in no event shall Licensee make any use of
Poles, or any other facilities or equipment of TXU Electric Delivery,
except in accordance with, and subject to, the terms and conditions of
this Agreement; and provided further, however, that Licensee shall not
locate poles, guys, or cother facilities where they will (@) interfere with
access to Poles or the operation of TXU Electric Delivery's electric
system; or (b) result In or cause a condition of non-compliance with
any provision of the Standards.

In addition to the limitations provided for in, and without limiting
Licensee's responsibilities under, Section 2.2, Licensee shall not,
without the prior written consent of TXU Electric Delivery, transfer,
assign, delegate or sublet any of its rights or obligations under this
Agreement.

Except to the extent expressly consented to by TXU Electric Delivery
(such consent not to be unreasonably withheld), no permitted transfer,
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assignment, delegation or subletting by Licensee shall release of
refieve Licensee, or Licensee’s successor-in-interest, of any of its
obligations under this Agreement, and Licensee, or Licensee’s
successor-in-interest, shall remain fully obligated and liable to TXU
Electric Delivery under this Agreement, notwithstanding any such
permitted transfer, assignment, delegation or subletting.

TXU Electric Delivery may transfer, assign or delegate any of its rights
or obligations under this Agreement at any time, without the consent
of or prior notice to Licensee. TXU Electric Delivery shall notify
Licensee of any such transfer, assignment or delegation within thirty
(30) days thereof.

This Agreement shall be binding upon and inure to the benefit of the
Parties and their respective successors and assigns, where
assignment is permitted by this Agreement.

Licensee shall pay, in the normal course of its business and before
they become delinquent, all taxes, assessments, fees and other
governmental charges of any kind whatsoever propetly levied or
assessed against it, or against the Equipment or ctherwise pertaining
to the Permitted Use, including, without limitation, all franchise,
license, permit, and other fees due to any cities or ¢ther governmental
bodies in connection with Licensee engaging in the Permitted Use.

This Agreement shall be governed by, and interpreted and construed
in accordance with, the laws of the State of Texas.

This Agreement and all Attachments attached hereto shall constitute
the entire, complete and final agreement of the Parties with respect to
the subject matter hereof, and all prior negotiations, undertakings,
understandings, representations, statements and agreements
between the Parties with respect to the subject matter hereof are
merged into this Agreement.

Any notice, other than Permit Applications, required to be given or
made in connection with this Agreement shall be in writing and shall
be deemed properly or sufficiently given or made if: (a) delivered in
person with receipt acknowledged in writing by the person specified
beiow; (b) sent by registered or certified mail, retum receipt
requested, to the person and address specified below; (¢) sent by
confirmed telephonic document transfer to the person and fax number
specified below; (d) sent electronically to the recipient's designated e-
mail address; provided that the recipient acknowledges receipt of that
notice; or {e) sent or delivered by such other method as will ensure
evidence of its receipt by the person specified below:
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{a) If to Licensee:

COA-CTM-GAATN
P.0. Box 1088
Austin, Texas 78701

Attn: Martha Krischke
Telephone Number: 512-974-2482
Fax Number: 512-974-3000

Email: Martha, Riekenberq @ ci.austin. tx.us

{b) If to TXU Electric Delivery:

TXU Electric Delivery Company
1601 Bryan St., Suite 24-140
Dallas, Texas 75201

Attn: Ron Coan

Telephone Number: 214-812-2211
Fax Number; 214-812-7450

Etnail: rcoan@capgeminienergy.com

Notices given or made pursuant to or in connection with this
Agreement shall be effective as of the time of delivery to or receipt by
the Party to whom such notice is addressed; provided, however, that
no notice shall be effective unless it is given or made in compliance
with this Section 19.1. :

The person, address, fax number, or Email address of any Party, to
which notice shall be given pursuant to Section 19.1, may be changed
at any time, upon written notice given pursuant to Section 19.1 to the
other Party.

Licensee shall, at its own cost, operate, attach, replace, reiocate,
repair, modify and remove its Equipment on cor from Poles in
compliance with the Standards, and all other applicable constitutions,
statutes, ordinances, rules, regulations, codes, orders, decisions,
ordinances and decrees of all governmental bodies with jurisdiction
over the Licensee or subject matter of this Agreement. Where a
difference in any of the foregoing specifications may exist, the more
stringent shall apply.

If any portion of this Agreement becomes or is determined by a
governmental body with jurisdiction to be void, unenforceable, invalid
or illegal, Licensee and TXU Electric Delivery shall modify, to the
extent they are able to do so, such portion in a manner which
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preserves the intent and effect both of such portion and the remainder
of this Agreement, to the maximum extent which is effective,
enforceable, valid and legal. A void, unenforceable, invalid or illegal
portion of this Agreement shall not affect the effectiveness,
enforceability, validity or legality of the remainder of this Agreement.

Licensee may replace any or all of its Authorized Representatives, at
any time or from time to time, by delivering to TXU Electric Delivery a
written notice specifying: (a) the name of the new Authorized
Representative; (b) if not an employee of Licensee, the employer and
relationship to Licensee; (¢) title; (d) business address; (e) husiness
telephone number; (f) fax number; (g) Email address; (h) the name of
the Authorized Representative being replaced; and (i) the date when
the change becomes effective. Unless otherwise specified in the
notice, the new Authorized Representative shail have the same
authority as the Authorized Representative being replaced. Upon
good cause shown by TXU Electric Delivery: (i) Licensee shall
increase or decrease the number of Authorized Representatives or
replace any or all of them; and (ii) TXU Electric Delivery may reject
any replacement for an Authorized Representative

Only written amendments of this Agreement duly authorized and
signed by the Parties shall be effective, and no writing shall constitute
an amendment of this Agreement uniess such writing is expressly
identified as an amendment, with specific reference to the provisions
of this Agreement to be amended. No amendment shall be effective
prior to the date such amendment is signed by the Parties, unless
such amendment expressly so provides. Notwithstanding the
requirements of this Section 22.1, Licensee may replace any or all of
its Authorized Representatives by delivering written notice o TXU
Eiectric Delivery in accordance with Section 21, without any
requirement that such nofice be identified as, or be deemed to be, an
amendment to this Agreement.

No rights or duties under this Agreement shall be waived except as
expressly provided in this Agreement, or unless the Party having the
right expressly waives such rights or duties in a written instrument
identified as a waiver. Failure to enforce or insist upon compliance
with any of the terms or conditions of this Agreement shall not
constitute a general waiver or reiinquishment of any such terms or
conditions, but the same shall be and remain at all times in full force
and effect.

Except as specifically provided herein (and in particular, but without
limitation, for or with respect to TXU Electric Delivery
Representatives), this Agreement is entered into for the sole benefit of
TXU Electric Delivery and Licensee and, where permitted, their
respective successors and assigns. Nothing in this Agreement or in
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any approved Permit Application shall be construed as giving any
benefits, rights, remedies or claims to any other person, fim,
corporation or other entity, including, without limitation, Licensee's or
TXU Electric Delivery's customers, concessionaires and licensees.

Nothing in this Agreement shall be deemed or construed by the
Parties, or by any third party, as creating the relationship of principal
and agent, partners or joint venturers between the Parties, it being
understood and agreed that no such provision, or any acts of the
Parties, shall be deemed to create any relationship between the
Parties other than the relationship of licensor and licensee.

Any existing agreements between the Parties or their predecessors,
regarding the attachment of Equipment to Poles, are by mutual
consent of the Parties hereby abrogated and superseded by this
Agreement.

Notwithstanding anything to the contrary in this Agreement, the
Parties from time to time may prepare and implement such
supplemental operating routines or working practices as they mutually
agree in writing to be necessary or desirable fo effectively administer
the provisions of this Agreement.

Section and subsection headings are inserted in this Agreement for
convenience of reference only and shall in no way modify or restrict
any of the terms and provisions of this Agreement.

This Agreement may be simultaneously executed in several
counterparts. All such counterparts, when executed and delivered,
each as an original, shall constitute but one and the same instrument.

No provision of this Agreement shall be construed against or

interpreted to the disadvantage of either Party by any court or other
governmental or judicial authority, by reason of such Party having or
being deemed o have prepared, structured or dictated such provision.

As used in this Agreement, the term “Force Majeure” means acts of
God, strikes, lockouts or other industrial disturbances, acts of public
enemies, wars, blockades, insurrections, riots, epidemics,
earthquakes, fires, restraints or prohibitions by any court, board,
depariment, commission or agency of the United States or of any
State, any arrests and restraints, civil disturbances, explosions,
adverse weather conditions (including, without limitation, rain, snow,
or ice), and inability despite reasonable diligence to obtain materials
essential to the obligations to be performed under the Agreement.

28

SECTION 24.
RELATIONSHIPS OF THE
PARTIES

SECTION 25. EXISTING

CONTRACTS
SUPERSEDED
25.1  Existing
Contracts
25.2  QOperating
Routines and
Working
Practices
SECTION 26. HEADINGS

SECTION 27. EXECUTION
IN COUNTERPARTS

SECTION 28.
INTERPRETATION

SECTICN 29. FORCE
MAJEURE



DISTRIBUTION POLE LICENSE AGREEMENT

Should either Party be rendered unable, either wholly or in part, by an
event of Force Majeure, the occurrence of which is beyond the
affected Party’s reasonable control, to fulfill its obligations under the
Agreement, the obligation(s) affected by such event of Force Majeure
shall be suspended only during the continuance of such inability. The
Party so affected shall give notice of the existence, extent and nature
of such event of Force Majeure, in writing, to the other Party within
forty-eight (48) hours after the ocgurrence. The Party so affected
shall remedy such inability with ali reasonable dispaich and shall use
due diligence in this regard.

The following are attached to and hereby made a part of this order:
Attachment A, Permit Application

Attachment B, Authorized Representatives

Attachment C, TXU Electric Delivery Standards

Attachment D, Rental Rate Schedule

Attachment E, Licenses’s Minimum Insurance Requirements

IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the date and
year first above written.

TXU ELECTRIC DELIVERY COMPANY
By: Capgemini Energy LP, Its Limited Agent

v _foor Gon

<A /o

Q07 = Signature
Name: ___ - Q\—Q‘f @ \\\V\S Name: Ron Coan
GO e | .
Title: %\I\\ §£ tx_ﬁgg mo\ggb O&\( v Title: Supply Chain Specialist
\)c\\ O \l\uﬁh\r\ -
| -~
Date: g/l u!' oy Date: 0 ‘5 ‘ 6
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ATTACHMENT A
PERMIT APPLICATION/NOTIFICATION
Permit Application #
Licensee - COA-CTM-GAATN Notification #
Address P.O. Box 1038 Town or Area

City & State  Austin, Texas 78701

This Permit Application or notification is submitted pursuant to the terms of that Distribution Pole License Agreement by and between
Licensee and TXU Electric Delivery, dated May 1, 2006, and is governed by the provisions of that Agreement. The definitions in Section
1 of that Agreement are hereby incorporated by reference in this Permit Appiication/Notification,

A. PERMIT APPLICATION

PART1 (Licensee to check sppropriate boxes, fill in blanks, date and sign)

D Attachment of Equipment on Poles

Licensee desires to make attachments on Pole(s) of which have no existing Equipment on them. The
artached drawing(s) and specifications identify each Pole on which Equipment is to be attached and describe the types and
characteristics of the Equipment or other facilitics to be attached to the Pole(s).

D Replacement or Modification of Equipment on Poles
Licensee desires to repiace or modify existing Equipment on Pole(s). The attached drawing(s) and specifications identify

each Pole on which the Equipment Is to be replaced or modified, and describe the types and characteristics of the Equipment
involved in the replacement or modification.

E] Relocation of Equipment to Poles

Licensee desires to relocate existing Equipment on Pole(s) to separate Pole(s). The attached drawing(s) and
specifications identify each Pole on which the Equipment is to be relocated.

D Removal of Equipment from Poles

Licensee has removed Equipment from Pole(s}. The attached drawing(s) identifies each Pole from which Equipment was
removed and the type of Equipment removed.

Dated: Authorized Representative
PART II (TXU Electric Delivery to check appropriate boxes, fill in blanks, date and sign)

Licensee’s application to attach, replace, relocate or modify Equipment js:
D Approved
L3 Denieq

E] Conditionally approved subject to the modifications and conditions set forth on the attachment hereto.

Dated: TXU Electric Delivery Representative
PART II1 (Licensee to sign, date and return original / retain one copy for Licensee records)

Licensee hereby accepts the modifications and conditions set forth in Part IT hereof and any pertinent attackment hereto (including
responsibility for any estimated costs specified therein).

Dated: Authorized Representstive




PERPETUAL INVENTORY OF POLES USED BY LICENSEE
(For TXU Electric Delivery's use only)

Number of Attachments
Type of Service Erevioys Balance Added Removed New Balance
Cable
Telecommunications
All Other

B. NOTIFICATION

PART OVERLASHING

D Licensee gives notice of Overlashing, on or with respect to certain Equipment attached to Poles. The attached drawing(s) and
specifications identify each Pole containing Equipment which Licensee has Qverlashed, and also descyibe the types and
characteristics of the fiber optic cable or other equipment Overlashed, This Overlashing was compieted on ¥
specify date].

PARTV SERVICE DROPS

D Licensee gives notice that it has attached one or more Service Drops on Pole(s). The attached drawing(s) and specifications
identify each Pole on which one or more of these Service Drops was attached, and also describe the types and characteristics of
those Service Drops. These Service Drops attachments werecompletedon_______ [specify date].

D Licensee gives notice that it has replaced, modified, relocated, or removed one or more existing Service Drops on Poie(s). The
attached drawing(s) and specifications identify each Pole with respect to which one or more of those Service Drops was replaced,
modified, relfocated, or removed, and also describes the types and characteristics of the Service Drops involved in that replacement,
modification, relocation, or removal. The replacement, modification, relocation, or removal of those Service Drops was completed
on .




ATTACHMENT B
AUTHORIZED REPRESENTATIVES

The following individuals shail have the authority to sign Permit Applications on behalf of Licensee, as
required by Sections 4 and 6 of the Agreement:

Business
Business Telephone Fax Email

Name Employer Title Address Number Number Address

Martha  City of Contracts Mailing: 512-974- 512- martha.riekenberg @ci.austin.tx.
Krischke Austin, Manager PO Box 2482 974- us
™ 1088, 3000

Austin,

TX

78701

Physical:

625 .

10" st.,

6" Fir.,

Austin,

kB¢

78701

The following individuals shall have the authority to contact TXU ELECTRIC DELIVERY on behalf of
Licensee in an emergency, as permitted by Section 7.1 of the Agreement:

Business
Business Telephone Fax Email
Name  Employer Title Address umber Number Address
Jeff Kirk Co Com Operations  Mailing: 512-252- 512-252-  jeff_k@ cocomcabling.com
Cabling P.0. Box 7171 7278
Systems 1334,
Pflugerville,
™

78691




>
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ATTACHMENT C

TXU ELECTRIC DELIVERY STANDARDS

The Standards are available for reference and other use by Licensee at the following website:

http://www txueiectricdelivery. com/community/construct/jointuse/default.asp

USER |D: txued PASSWORD: txuedjum (refer to “Construction and Development™/Joint Use

Management” portion of website)

Without limiting the scope or applicability of the Standards, Licensee shall ensure that it complies with the
following particuiar requirements, with respect to its Facilities:

1. Anchors/Guys

(a) Licensee shall have its own anchor and properly tensioned guy, for each Pole o
which it attaches Equipment, to the extent specifically required by the Standards.

(b) Licensee shall not guy on the anchor of TXU Electric Delivery or any Joint User,

on any Pole.

(c) Except as otherwise expressly agreed to by TXU Electric Delivery, Licensee shall
not attach or position its anchor, onh any Pole, within five feet of any TXU Electric
Delivery anchor.

(d) Licensee shall avoid, and seek to promptly correct, any situation in which
Licensee's guy, installed on any Pole, is broken or lacks tension.

2. Guy Markers

Licensee shall ensure that its guys on Poles, exposed to pedestrian traffic, are marked
with an appropriate guy marker.

3. Bonding
(a)

(b)

(c)

(d)

Licensee shali ensure that its communications cable strand and
down guy, installed on any Pole for which a down guy is
required, are bonded and also connected to the TXU Electric
Delivery Pole ground.

Licensee shall ensure that its pole-rnounted Equipment
(including power supply equipment) is bonded to the Pole
ground.

Licensee shall ensure that its communications cable is bonded to
the TXU Electric Delivery pole ground at every Pole. For
attachments made prior to 11/01, four bonds (grounds) are
required to be in place for each continuous mile of
communications cable.

Licensee shail ensure that a bond is in place beiween its
communications ground and any power supply ground, on the
same Pole.



Clearances

(@) Except as otherwise expressly agreed to by TXU Electric
Delivery, Licensee shall ensure that its Equipment, attached to
any Pole, has a clearance from the lowest TXU Electric Delivery
power conductor of at least: (i) forty inches {40") at the Pole; and
(i) thirty inches (30") at mid-span between any two Poles (or
twelve inches (127) in the case of a street light drip loop).

[Note that NESC exceptions allowing for communications equipment clearances of
thirty inches (30”) at the pole, and twelve inches [12") at mid-span, do not apply to
any attachments of Licensee’s Equipment to any Poles]

(b) Licensee shail ensure that its Equipment meets the NESC
ground clearance requirement under largest final sag.




ATTACHMENT D
RENTAL RATE SCHEDULE

During calendar year 2006, the rental rate for each Pole to which one or more attachments of Equipment
is made shall be:

$23.03

The rental rate specified herein is subject to, and shall be determined in accordance with, Section 10.4 of
the Agreement.



ATTACHMENT E
LICENSEE’S MINIMUM INSURANCE REQUIREMENTS

Licensee will, at its own expense, maintain in force the following minimum insurance coverages, with
insurers acceptabie to TXU Electric Delivery.

1

2)

3)

4)

5)

6)

7}

8)

9)

Employers’ Liability and Workers' Compensation Insurance, providing statutory benefits in

accordance with the laws and regulations of the Siate of Texas or state of jurisdiction as
appiicable. The minimum limits for the Employers’ Liability insurance wili be One Million Dollars
($1,000,000) each accident bodily injury by accident, One Million Dollars ($1,000,000) each
employee bodily injury by disease, One Million Dollars ($1,000,000) policy limit bodily injury by
disease.

rmercial General Liability Insurance, including personal injury and property damage,
contractual fiability coverage, broad form property damage, products and completed operations
coverage, continuing for two (2) years following fermination of this Agresment, with minirmum
limits of One Million Dollars ($1,000,000) per occurrence for personal injury, bodily injury,
including death and property damage.

rehensive Automobile Liability Insurance for coverage of owned, non-owned and hired
vehicles, trailers or semi-trailers designed for travel on public roads, whether licensed or not with
a minimum combined single limit of Cne Million Dollars ($1,000,000) per cccurrence for bodily
injury, including death, and property damage.

Excess Liability Insurance over and above the Employers’ Liability, Commercial General Liability
and Comprehensive Automobile Liability Insurance coverage, with a minimum of Two Million
Dollars ($2,000,000) per occurrence. Coverage must “drop down” for exhausted aggregate limits
under the coverages referenced in #2 and #3 above.

The required limits of insurance can be satisfied by any combination of primary and excess
coverage.

The Commercial General Liability insurance, Comprehensive Automobile Liabiiity Insurance, and
Excess Liability Insurance policies will include TXU Corp., and its direct and indirect subsidiaries,
as an additional insured under the policies. All policies will contain provisions whereby the
insurers waive all rights of subrogation against TXU Corp., and its direct and indirect subsidiaries,
and provide thirty (30) days advance written notice to TXU Electric Delivery prior to renewal,
cancellation or any material change in coverage or condition.

The Commercial General Liability Insurance, Comprehensive Automobile Liability insurance and
Excess Liability Insurance policies will contain provisions that specify that the policies are primary
and will apply without consideration for other policies separately cairied, and will state each
insured is provided coverage as though a separate policy had been issued to each, except the
insurer's liability wiill not be increased beyond the amount for which the insurer would have been
liable had only one insured been covered. Only one deductible will apply per occurrence,
regardiess of the number of insureds involved in the occurrence. The Licensee will be
responsible for any deductibles or retentions,

To the extent that policies provided hereunder include aggregates applicable to coverage limits,
the first One Million Dollars ($1,000,000) of liability insurance will limit coverage to this
Agreement,

The Commercial General Liability insurance, Comprehensive Automobile Liability Insurance and
Excess Liability Insurance policies, if written on a claims-made basis, will be maintained in full
force and effect for two (2) years after termination of this Agreement. All policies must be issued
by carriers having an A.M. Best’s Rating of “A” or better, and an A.M. Best’s Financial Size
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PURCHASING OFFICE
CITYOF AUSTIN

REQUEST FOR SOLE OR SINGLE SOURCE PROCUREMENT

DATE: February 1, 2010

TO: Purchasing Officer or Designee FROM: Stephen Eikins

NAME: _Mick Osborne PHONE: 974-1656

1. Request approval for Sole Source or Single Source Procurement of goods and/or services for the reasons as described in
Section 3 herein.

2. Describe item/sefvice fo be purchased This item is an annual contract with ONCORE Electric Delivery Company {(ONCOR),
214-486-5322, contact Alan Quam, to lease space on 90 utility poles to carry the City of Austin’s fiber optic network to

far Northwest Austin (Anderson Mill, Four Points and River Place). The contracted price for the first year is $2,379.50

with a 3% increase each year until 2014,

The City of Austin’s fiber optic network needs a reasonable means to be carried to the Far Northwest area of Austin.
Presently, ONCOR exclusively owns the easement rights and_utifity poles, to which the City of Austin is presently
connected, servicing this corridor.
3. Procurementis: {Check only one) .
Sole Source (Complete appropriate section A - C)
X | Single Source {Complete Section D)
This procurement is necessary because:

A. | There is no competitive product. The good/service is a one-of-a-kind or patented product, a copyrighted publication
available from only one source or a unique item such as an artwork. Aftach a_letter from vendor
supporting the sole source. The letter must be on company letterhead and be signed by
an authorized person in company management.

Detail Explanation:

8. | The product is only available from a regulated or natural monopoly. For example, utiliies, gravel from the only

3 gravel pit in the area protected site, territoriatigeographical area, or some similar situation. ._Attach a letter
=1 from vendor supporting the sole source. The letter must be on company letterhead and
3 be signed. signed by an authorized person in company management
[=]
w)

Detail Explanation:

C. | The product is a component of an existing system that is only available from one supplier. The repiacement of a
component or a repair part may only be available from the original supplier. Attach a letter from vendor
supporting the sole source. The letter must be on company letterhead and be signed by
an authorized person in company managerment
Detail Explanation:

D | A Single Source is the one source among others in a competitive marketplace which for specific justifiable reasons
has predominant qualifications for selection for contract award.

@ Detail Explanation:

[=3]

[ .

o ltems are utility poles owned by ONCOR, the only source of utility poles and utility easement rights in this area of far
Northwest Austin.

Sole Source — Single Source Procurement Request Revised January 07, 2010




i certify that a Sole Source or Single Source Procurement exists. Over $5,000 forvard to the Purchasing Office.
Stephen Elkins CT™M ‘ W ( ﬁzbw— ;// // d
gnaflire ‘

Director (printed) Department Date
ACM Name (printed) Signature Date
{Only if over $50,000)

Purchasing Office (Over $5,000):

/ Concur Do Not Concur

/7

Purchasing Officer or Designee Date

Sole Source — Single Source Procurement Request Revised January 07, 2010





