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Frank and myself.

He indicated there is no such thing as an “interested party” status for the commercial building plan review process, as
the issues requiring/enabling public input, traffic/safety/sanitation/parking, have already been addressed in the city’s
review of the Site Plan for the development.

He also told me that if we wish to appeal the approval of a commercial building plan, that it does not require interested
party status to do so, that we can take an appeal directly to the Board of Adjustment. He got mixed up a couple of
times, so | asked him to send me what he had told me on the phone, in writing, via e-mail. He refused, saying we
already had the information in writing. | told him | wanted his description of our appeal rights in writing, and asked that
he copy Frank on the message, as well. He hesitantly agreed to do so, but | don’t know if | believe him..

I didn’t get his name down, though. His number, 512-974-2355, may be trackable to an individual person. V'll see this
evening.

The valuable piece of information he gave, IMO, was that the commercial review team ASSUMES the city has already
done a thorough evaluation of the traffic/parking/safety/sanitation impact associated with the approved components of

the original Site Plan.

If everyone recalls, PLW never added the impact of even a single event at the amphitheater to their Site Plan. THAT was
the issue | kept pounding on, and the bone of contention Sarah Graham was working on when Greg Guernsey called a
halt to the Site Plan review process...that the church hadn’t ever specified any use, or frequency of use, for the
amphitheater, so there was no consideration given for traffic/parking/safety/sanitation issues associated with the actual
USE of the amphitheater.

Therefore, the assumption the commercial review team is working of off is inherently false. The site, INCLUDING the
amphitheater’s uses, has never been approved...only the site plan with the amphitheater’s use being defined as an
alternative site where the congregation will do what they normally do in the primary church facility.

There has NEVER been any consideration given to the traffic/parking/ safety/sanitation impact of an event with as many
as 3,000 participants involved at one time. Neither has consideration been given to the impact of amphitheater uses

beyond the activities that regularly occur in the church.

This, | believe should give us the opportunity to appeal the approval of the building plan due to the failure of the city to
incorporate full use and frequency of use data into the original Site Plan.

Just my 2€.
Kim

Kim Butler
President

. Greywolf Consulting Services, inc.
4611 Bee Cave Road, Suite 203
Austin, TX 78746
512-732-0700 ext 205 {office)
512-699-6693 (cellular)
512-732-0716 (fax)



That makes a case for a legal letter to the right people citing the continuing lawsuit related to the inappropriate
administrative approval of the site plan, denial of our rights to be heard and demanding/requesting that any final
approval of the building plans until that issue is resolved.

May not stop them, but pUtS our objections on record.
{...yes, I'm just shooting in the dark on this...need Robert/ Eric input)

Sent from my HTC Inspire™ 4G on AT&T

-—-- Reply message --—-

Subject: Interested Party Case #2013-002081PR
Date: Wed, Apr 3, 2013 3:08 pm

FYI when | spoke with Carol Raney @ COA she said they did not ‘'do’ interested party status on commercial plans & ‘that
was part of the site plan review, not the building plans’.

Therefore, | don’t think we can request such if it doesn’t exist, but it would be nice for the COA to respond and state
such in writing.

Amanda Lavin
512.565.7058

Subject: Re: Interested Party Case #2013-002081PR

As Frank indicated, | have also failed to receive any written verification/acknowledgement as to my
request for Interested Party status for case #2013-002081PR, as the Secretary for the Hill Country
Estates Homeowners Association.

Please correct what | am hoping is simply a clerical oversight by city staff.

Regards,
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Kim Butler

Secretary

Hill Country Estates Homeowners Association
512-699-6693

Messrs. Meier, Haught, Raney,
| have not received confirmation from you or anyone else with responsibility for this case acknowledging

the request of the Covered Bridge Property Owners Association to be recognized as an “interested
party”. We are just one of several Oak Hill neighborhoods which would be negatively affected by this

proposed commercial development in RR zoning.

| ask again for your written/e-mail confirmation that you have received and acknowledge our request.

Regards,

Frank Goodloe

Treasurer — Covered Bridge Property Owners Association

Subject: Interested Party Case #2013-002081PR

Mr. Meier and Ms. Haught,

| am Treasurer of the Covered Bridge Property Owners Association in Oak Hill, a registered HOA.
We request interested party status in regard to the Building Permit under review by the City of Austin,

case # 2013-002081PR.

This project has direct impact on our Association and its residents.

Please acknowledge to me your receipt of this request and our interested party status.

Regards,

Frank Goodloe -

Treasurer, Covered Bridge Property Owners Association
Austin, Texas 78736

512-906-1931 ~ Home




day, Febru 27,2013 9:55 AM

Subject: Registering POA as Interested Party in Building Permit Application
Carol,

I am the Treasurer of the Covered Bridge Property Owners Association (CBPOA) in Oak Hill. We are a
registered neighborhood association.

CBPOA wishes to register as an interested party in the city’s consideration of permit application 2013~
002081PR — the proposed amphitheater at Dream City/Promised Land West/LiveAustin on Hwy. 71 Wiin

Oak Hill..

[ live at 6705 Covered Bridge Dr., Austin, 78736. If possible, | would like to also register individually.

Could you or your staff contact me to make sure we take the right steps to be heard on this issue?

Frank Goodloe

Treasurer, Covered Bridge Property Owners Association
512-906-1931 — Home

512-826-0158 - Mobile

—--- End of Forwarded Message
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Community Registry

Community Information

Name: Hill Country Estates Homeowners Assoc.
Planning Id: 639

Organization Emaif Address:

Organization Website:

Primary Contact Information

Name: Mrs. Charlsa Benfley

E-mail: Not Displayed By User Request

Phone: 301-2675

Address: 2409 Ann Arbor Avenue Apt. B2 Austin, TX 78704

Secondary Contact Information
Name: Mrs. Marlene Warner
Phone: 632-8675

Address: 7001 Midwood Pkwy
Austin, TX 78736

Meeting Information
Residents homes at 7:00pm.1/yr

Return to Austin Neighborhood Resources

PAY ONLINE CALENDAR MEDIA CENTER FAQ CONTACT US SITE MAP LEGAL NOTICES PRIVACY POLICY 311

http://www.ci.austin.tx.us/neighbor/assocdetail.cfm?tblAssociationName__Planningld=639  5/24/2013
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Community Registry

Community Information

Name: Covered Bridge Property Owners Association, Inc.
Planning 1d: 1318

Organization Email Address:

Organization Website:

Primary Contact Information
Name: William A. Dabbert

E-mail

Phone: 51 2.799.8067:%

Address: 8622 Foggy Mountain Dr. ,Austin, TX 78736

Secondary Contact Information
.Name: Jack Baker

E-mail: Not Displayed By User Request
Phone: 512.288.2376:3

Address: P. O. Box 92649
Austin, TX 78709

Meeting Information
Annual meetings are held typically in March at the Travis County Community Center, 8656 Hwy 71 W

Retum to Austin Neighborhood Resources

PAY ONLINE CALENDAR MEDIA CENTER FAQ CONTACT US SITE MAP LEGAL NOTICES FRIVACY POLICY 311

hitp://www.ci.austin.tx.us/neighbor/assocdetail.cfm?tblAssociationN ame__Planningld=1318 5/24/2013




GREG GUERNSEY

2/20/2013
59 (Pages 233 to 236)

233 235
1 Q. So does it matter what the content of the 1 charitable events (including concerts and performances)
2 music is as opposed to the performance or the people 2 for the benefit of an individual or family in need or
3 that are doing it? 3 for acharitable organization or charitable cause.”
4 A. I think it has to do with, really, what is the 4 I read that correctly?
5 religious activity or the benefit to that religious 5 A Yes.
&  assembly use that's really there. 6 Q. Who determines what "occasional” is?
7 Q. Who makes that decision? You? 7 A. 1think that goes back to looking at, again,
8 A. Partly me, partly the Travis County Appraisal 8  the definition that I had to work with. You know, you
9  District. 9 spoke several times of the [requency of that. They may
10 Q. How does the Travis County Appraisal District 10  be putting their tax exemption in jeopardy if it —if
11 determinc whether the Gatlin Brothers are performing a 11 it was something that actually started, no longer doing
12 religious concert or not? 12 a woership service, they were actually putting on
13 MS. EDWARDS: Objection, form. 13 performances in lieu of doing worship in that facility,
14 A. AsIsaid, if they are still deemed to be a 14 that would be 2 — raise a little concern of whether or
15  tax exempt and sanctioned by the Appraisal District asa] 15 nof they're really doing a religious assembly vse.
16  tax exempt entity, the definition still brings me back 16 MR. TAUBE: Objection, nonresponsive.
17 o being a religious assembly use. 17 Q. (By Mr. Taube) My question, Mr. Guernsey, is,
i8 Q. (By Mr. Taube) So it's your testimony, sir, 18  who determines what "occasional” is for the purpose of
19 that as fong as the Promiseland West Church maintains 19 enforcing this Restrictive Covenant?
20 its tax-exempt status, regardless of the nature of 20 A. It would probably end up being the Code
21  events that occur in that outdoor amphitheater, so long 21 Compliance Department.
22 as it has some relationship to the church, like a 22 Q. So does that include you?
23 fundraising event, it is permitted. Is that fair? 23 A. They may consult me, but the Code Compliance
24 A. Generally, yes. 24  Department is the enforcement arm of the City of Austin
25 Q. Mr. Guernsey, take a Jook, if you would, 25  And there may be also questions, although I don't know
234 236
1 please, at Exhibit No. 11, and specifically at Page 1 how that would worlg, by the Appraisal District.
2  No.2 2 Q. How's it being monitored?
3 A. (Witness complies.) 3 MS. EDWARDS: Excuse me. Let's go off
4 Q. There is a listing of things that are -- well, 4 the record for just a minute.
5 it'sacarryover. It says, "The buildings and outdoor 5 MR. TAUBE: Sure.
6  amphitheater located or to be located on the Property 6 (Discussian off the record.)
7 will be subject to the following limitations.” Then it 7 Q. (By Mr. Taube) Whe's monitoring whether it's
8  goes "A. Religious Assembly Use will be permitted (as 8  occasional ornot? Who gets to monitor that? Is it
9 defined in the Austin Land Development Code), including 5 Code Enforcement?
10 suchuses as: Worship services; musical or theatrical 10 A. Code Enforcement, if they receive a complaint,
11 performances; weddings; and funerals.” 11  would go out and investigate.
12 Have I read that correctly? 12 Q. But not otherwise?
13 A. Yes. 13 A. But not otherwise unless there's some other
14 Q. So music and theatrical performances under 14  permit requirement in the city that may have a
15  this restrictive covenant, regardless of whether it is 15  limitation, such as an outdoor music venue permit, which
16  of asecular or religious nature, would come under 16  is anannual permit. Then APD may come out and enforeq
17 religious assembly use? 17 Q. SoifI'm a neighbor, Mr. Guernsey, and I say,
18 A. There's a tie under part A back to the 18  you know what, more than once a month is more than
19 religious assembly use. Ifit had no affiliation with a 19  occasional, and this happened twice a month, and I make
20 religious assembly use and it was just simply bands 20  acomplaint to Code Enforcement, how does Code
21 every weekend charging a cover charge to get in, similarj 21 Enforcement determine whether or not they're complying
22 to The Backyard, then it probably would not be a 22 with the restrictive covenant or not?
23 religious assembly use any longer. 23 MS. EDWARDS: Objection, form.
24 Q. Mr. Guemsey, if you look at C, it says, 24" A. I'm pot sure what — how they would go out and
25  "Religious Assembly Use may include occasional 25  caforce that Normally, we try to work with all

U.S.
(800)

LEGAL SUPPORT - AUSTIN, TEXAS
734-4895
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From:
Subject: Plan Approval, Religious Assembly Accessory Use

Cc:
Dear Mr. Johnson,

Thank you for the information; it has been most helpful. Qur citizen group would
like a further clarification, and hope you can help or can direcl us fo the party that
carn.

You mention that no outdoor amphitheater has been administratively approved.
After reading the Development Code (Title 25, Austin City Code). | find there are
at least two paths to site plan approval. One, the administrative approval, seems
to be via Development Review department (and the many departments consutied
in that process, eg, Watershed, Neighborhood, eic). is that an adequate
description of the administrative approval process?

An alternate route to site plan approval seems to be via the Land Use
Commission, which is charged (in the Code) with appeals and with approval of
Conditional Use plans. | can not find any Land Use Commission by searching the
City website. It does not seem 1o be listed on the Boards and Commissions page.
Multiple references are made in the Code, but | am unclear whether another
department if filling the role of the Land Use Commission {eg, the Zoning &
Platting Commission), or il it is nol actually a City entity.

Can you help us find the Land Use Commission, so that | may inquire about their
responsibilities and process? If it is a possible venue for review and approval of
the amphitheater in our neighborhoods, we wish to have a chance of being heard
on the issue. If there is yet ancther possible path to site plan approval, we would
of course need to learn of it as well.

Thank you far all your time in providing information to our multi-neighborhood
work group.

D Armentrout
Communications Facilitator,
DreamCity Wotk Group ™ -
_From: D Armentroul

Sent: Wednesday, July 16, 2008 10:30 AM
To: Devweb

Defendants 002618
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Subject: Re: devweb - Zoning, Religious Assembly Accessory Use

Mr. Johnson,

Thani you very much, on behalf of our several surrounding neighborhoods. We
appreciate your time in answering our inquiries.

Regards,

D Armentrout

On Jul 18, 2008, at 7:48 AM, Devweb wrote:
Ms. Armentrout-

The purpose of the City’s Law Department is to provide legal council and
representation for City staff. The City's attorneys do not provide legal
- council to the general public.

| can tell you definitively that there has never been an outdoor amphitheater
administratively approved as an accessory use for a Religious Assembly
facility. If one were o be shown on a site plan submittal for a propose
church, Land Use Review slafl would identify it and require the developer to
obtain a Conditional Use Permit for the proposed Community Recreation or
Outdoor Entertainment use. Even if the developer did not specifically show
the amphitheater on the plans, and just provided an open space—a Sound
Permit would be required for any type of event with amplified sound
equipment. Section 9-2-14 of the City Code prohibits the issuance of an
Amplified Sound permit for any property within 100-ft of property with
residential zoning. If the church property itself is zoned RR — Rural
Residential, it would not be able to obtain a Sound Permit.

When a development application is filed, the City will send notice by mail
to all property owners and residents within 500+t of the subject tract, as
well as any neighborhood associations that are registered in the
Community Registry with the Public information Office. The notice will
identify the proposed project and provide the name and contact information
of both the applicant, and the City Staff case manager. Once an
application is filed, the case file is public information and you may contact
the staff case manager to make arrangements to view the plans and case
file and any questions about the project can be directed to the case
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manager assigned to the case.

If you have any additional questions, feel free to contact me.

Christopher Johnson

City of Austin - Development Assistance Center
505 Barton Springs Road, 1st floor

Ph 512/974-2769

Fax 512/974-2934

Subject: Re: devweb - Zoning, Religious Assembly Accessory Use
Thank you, Christopher, for your prompt reply.

Can the City Attomey lells us exactly what will be required? Are we
certain that the Land Use Commission 1s the place to go for answers
and applications and hearings?

The developers are representing that they have the right to so develop
(as a religious assembly), and the comnunity needs assistance in
detenmining the proper venue and procedure to oppose this outdoor
evenls amphitheatre. They are professionals in development, and we are
Just citizens requesting public mformation and clarification, so that we
may be heard.

Please advise.

D Armentrout

Defendants 002621
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On Ful 15. 2008, at 8:01 AM, Devweb wrote:

Daloma-

Although Religious Assembly is a permitted use in almost any zoning
district, the site is still subject to {he site development regulations of that
district with regard to impenvious cover, setbacks, height, elc. Accessory
uses are also permitted in addition to the Religious Assembly use for such
things as a-dwelling unit, a gift shop, a meeting hall, or a columbarium.

An amphitheater or sports facilities would not be considered customary
accessory uses for a Religious Assembly use. | believe ihase uses would
be considered Community Recreation (Private) which would require
approval of a Conditional Use site plan by the Land Use Commission.

Christopher Johnson
City of Austin - Development Assislance Center
505 Barton Springs Road, 1st floor

Ph 512/974-2769
Fax 512/974-2934

From: ‘ .
Sent: Monday, July 14, 2008 9:59 AM

To: Devweb

Subject: devweb - Zoning, Religious Assembly Accessory Use

Date/Time Submitted: Monday, 7/14/08, 0958 hours
From: Daloma Armentrout

E-mail address: o
Subject: Zoning, Religious Assembly Accessory Use

Comments:

Greetings. Our community needs an opinion from Zoning, and a contact

Defendants 002622



person. Religious Assembly is planning construction in RR. Site plans
include accessory uses (outdoor events amphitheatre for rock concerts;
active sports ficlds)that we think require conditional use permits &
Zoning review. Developers contend otherwise. Conumumity 1s highly
opposed. Height Variance request (BoAdjusmt) is being heard now, for
entire site plan. WIIO can help us geta legal opinion about what the
developers must achieve through regulations? Do we need to steer (his

case to Zoning Review? What is proper forum for outdoor events

center approval? Thank you for guidance.
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Subject: Another COA develop employee on PLW

History threéd, between Paula Jones & Glenn Rhoades. Paula has been working since
last vear to determine whether PLW had a chance of getting the outdoor events facilities
and counseling center approved through COA. See final entry date Dec 07.

An addition for your list of Development Center and other COA contacts offering opinions
on the site plan viability & process.

On Jul 17, 2008, at 12:59 PM, P Jones wrote:

Daloma, Per your eariier e-mail, | am forwarding one of a number of slring e-mails
between me and Glenn Rhoades with the CofA development assislance dept. Glenn has
been very helpful and seems sympathetic to our concerns.

You also asked how | wanted to help. | am happy to help in whatever way is
needed. 1 will, however, have difficulty doing things that require a lot of {ime during the
work day due to my job responsibilities. | am happy to read or help draft comments,

“ordinances, elc.

Paula

Date: Tuesday, January 15, 2008, 5:.09 PM

Thank you for the reply. | will be happy to let you know what happens.
Pauta Jones

Ms. Jones. Still no applications filed. My guess is that they want to meet with you
all in order to discuss their future plans. As far as a curb cut goes, they would go to the
Watershed Protection and Development Review Department for review. They would not
go to Council at this point. | would be curious to know what they are planning. Letme
know what il is after you attend the mieeting.

Thanks,
Glenn Rhoades, Development Assistance Center

Sent: Monday, January 14, 2008 9:21 AM

[

Page 1 of 4
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Subject: RE: PromiseLand West church

Glenn, The Oak Hill Association of Neighborhoods recently received a call from a
representative of Promiseland West Church. The church is looking at asking the City
Council for a curb cut on Hwy 71 and they are asking for OHAN's support. Our

neighborhood, of course, is interested in this and is working with OHAN. We would also
like to cooperate with the Church but have not been permrtted to visit with them In quite
some time.
Have there been any applications filed recently? if not, is it appropriate for the Church to
go to the City Council before going to the planning commission and before filing a site
plan? | would appreciate any assistance you can offer.
Sincerely, Paula Jones

Ms. Jones, Still nothing submitted. I'm still onty pulling up the same exemption application
from October. If you need anything else, let me know.]

Thanks,
Glenn Rhoades, Development Assistance Cenler

Subject: RE: Promiseland West church
Glenn, | hope you had a restful and wonderful holiday. I'm just checking to see if there has
been any activity for permits, applications, site plans, etc. for the Promiseland West
church at 8901 SH 71 W? Thanks again for your help.

Paula Jones

Ms. Jones, | d!d a search usmg the address and the only application is still the one from
earlier. Nothing else has been submitied. Keep checking back though.
Glenn

Sent: Tuesday, December04 2007 3:37 PM

Subject: Re:
Glenn, Has there been any change in status regarding Promiseland West Church seeking

permits, zoning or filing a site plan?
Thank you {or your help.
Paula jones

Page 2 of 4
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Ms. Jones, | did another search for permits pulled at 8901 SH 71 W. and only found cne
application, ln October they submitted a site plan exemption application. A site plan
exemption basically exempts an applicant form doing a sile plan for small projects. The
request was for clearing of a 15 foot wide pathway in order to facilitate a topographic
survey. Thatis all that | have found. | did look on the website and saw the future plans.
Erom what | saw they will definitely need a zoning change and a fully engineered site plan.
The scope of what they are doing locks like it goes beyond what the City would classify as
Accessory Uses. However, like | said nothing other than the application for the 15 foot
pathway has been submitted. [ would suggest contacting me periodically to see if other
applications are submitted. If you have questions let me know.
Thanks,
Glenn Rhoades, Development Assistance Center

Date: Monday, November 19, 2007, 2:46 PM

Mrs. Jones,
Answers to you questions:

Q1. Ifazoning change isneeded, will the neighborhoaods in the vicinity be given
notice of the Planning Commission and later the City Council hearings on the issue’?

A. Notice goes out to all those within 300 feet and to all registered
neighborhood assactations.

Q2. Who approves the site plan?
A. The site plan is approved by the Watershed Protection and Development
Review Department. If No variances are being requested, it is an administrative process

without a public hearing.

Q3. Ifthe properly owner submits a site plan similar to whatis on the church's
Web site (i.e., it has items that clearly aren't permitted like the amphitheater and ball

fields), does the site plan get rejected?
A, If the site plan does not meet the zoning requirements then yes, it would be

rejected.

Q4. isthere a case number for this project?
A. There is not a case number far the project because it has not been filed yet.

If you have further questions let me know. Below | have aftached the accessory use
section of the Code

Thanks,

-y
jav)

aQ
£
L)
jo]
—y
oo
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Glenn Rhoades
25-2-887 ACCESSORY USES FOR A PRINCIPAL CIVIC USE.

For a principal civic use, the following are accessory uses:

(1) adwelling unit that is occupied only by a family that has at least one
member employed on-site for security, maintenance, management, supervision, or
personal sewvice;

(2)  refreshment stands and convenience food or beverage sales that
serve a public assembly use;

(3) cafeterias, dining halls, and similar food services that are primarily for
the convenience of employess, residents, clients, patients, or visitors;

(4)  gift shops, news stands, and similar commercial activities primarily for
the convenience of employees, residenis, clients, patients, or visiiors;

(5)  parking facilities, except a facility located in an SF-G or more
restriclive zoning district may not exceed the minimum parking requirements; and

(6)  acolumbarium that:

() s affiliated with a religious assembly use;

{b)  occupies not more than 10 percent of the site area or 10,000
square feet, whichever is less;

(c) is oriented to the interior to the site; and

{d) is not visible from public rights-of-way.

Page 4 of 4
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‘Graham, Sarah

Subject: | FW: Promisel.and West Church site—Amphitheater
Attachments: G. Guemsey Lir_12.17.08.pdf

Hi Sarah,
Carol Gibbs was just in my office in regards fo the site plan that is currently i in process and

thought that this email would be useful for you.

Wendy

Subject: RE: PromiseLand West Church site—Amphitheater

Hello Carl:

[ have reviewed your letter and atfachment. Since the worship building and the outdoor amphitheater are both
being primarily used for religious assembly uses, [ don't see a problem with these two facilities co-locating on the
properly. | understand that the educational and musical presentations will be limited in scope and will be -
subardinate to the primary religious assembly use. [ also understand the church will be complaint with all
applicable City Codes and ordinances, including the noise ordinance.

If the primary use of one or both of the facilities does change from a religious assembly use to an outdoor
enfertainment or an indoor entertainment use, a zoning change may be required.

' Happy Holidays to you!

Greg

Gregory L. Guernsey, AICP, Director
Neighborhiood Planning and Zoning Depariment
City of Austin

P.O. Box 1088

Austin, TX. 78767

Phone: (512) 974-2387

- Fax |512i 8974-2269 i

" Subject: FW: PromiseLand West Church site—Amphitheater

Moming Greg—

['was just checking fo see if you received this e-mail last week and if you had a chance to look atit. The churchis
meefing this morning, and this {s a very key issue for them.

62412011
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Hope your holidays are Merry and Brighti!!!

Carl P. Conley, PE,RP.LS.
Conley Engineering, Inc.
512.328.3506 office
512.328.3508 fax

Subject:
Here is the lefter we discussed yesterday. ~ ;

Please let me know if there is anything else you need to make this determination.

If we get your response back before the weekend it would be outstanding, but if not till next week, it would be OK.

Thanks for all your help on this matter.

Cail P. Conley, P.E,, RP.LS.
Conley Engineering, Inc.
512.328.3506 office
512.328.3509 fax ’ - - i

6/24/2011
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;E conley engineering, inc. |

Gvil Engineers - Land Planners - Development Consultants

December 17, 2008

Mr. Greg Guemnsey .
Director

Neighborhood Planning and Zoping

P.O. Box 1088 :

Austin, Texas 78701

Re: PromiseLand West Chureh
Amphithedter as an Accessory use

Dear Greg,

Thank you for meeting with me today to discuss whether an outdoor amphitheater is
considered an accessory use fo an overall religious assembly use under RR or SF—

zoning.

The attached Conceptual Site Plan shows the overall project, including the primary
church buildings and the outdoor Amphitheater. The church buildings include a typical
indoor auditorium for 3500 seats. This indodr facility will be used for various religious
assembly activities including worship services, weddings, funerals and educational and
musical presentations. This facility would also be available for non-religious non-profit
civic uses such as neighborhood meetings, boy scoat/girl scout meetings, school
graduations, public meetings, etc.. Again, these uses would be for non-profit activities.
Like most churches, they may charge a nominal fec to the users to cover setup, clean up,
utilities, and administrative and other operational expenses. There may be some activities
that would include a fee that would be used to provide benefit to an individual or group
that had a special emergency need(Le. a family whose house burned down) or for some
charitable organizations. All of these are typical of the use of a church facility. The
church would not typically provide a venue for commercial “for profit” organizations.

The amphitheater would be used for the exact same type activities as the indoor
auditorium but in an outdoor setting. This would be on a “weather permitting” basis
while taking advantage of the natural environmental surroundings. As we discussed, the
use of the amphitheater{along with any other use on the property) would be subject to all
of the City’s ordinances, including sound levels at the property boundaries. The church

1301 South Capital of Texas Hwy. Building A. Suite 230
PO. Box 162713 « Austin, Tx 78716-2713 - (512) 328-3506 - Fax (512) 328-3509
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RERC H

Mr. Greg Guernsey
December 17, 2008

" would also entertain the concept of a voluntary restrictive covenant that would help
identify/clarify specific uses that are not permited under the proposed religious assembly
use. :

The church has met with the adjoining neighborhood representatives and have offered to -
restrict uses of the amphitheater, including dates, times and incorporate sound attenuation
design techniques, in order to assure the compatibility with the adjoining residential uses.
PromiseLand Church will continne to work with the neighbors even after any permits are
issued to work toward being a good neighbor in the surrounding community. -

Please let me know if you need anything elee {0 belp you in your determination as to
whether the amphitheater is an accessory wse to the primary ose of religious assembly.

Thanks for your consideration on this very important issue for this church.

Mr. Carl P. Conley,
President -

Defendants 002486
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Page 1 of2

Graham, Sarah

Subject: FW: Promisel.and West Church site—Amphitheater
Attachments: G. Guemsey Lir_12.17.08.pdf

Hi Sarah,
Carol Gibbs was just in my office in regards fo the site plan that is currently In process and

thought that this email would be useful for you.

Wendy

Subject: RE: Promiseland West Chur p

Halio Carlk:

| have reviewed your letter and attachment. Since the worship building and the outdoor amphitheater are botly
being primarily used for religious gssembly uses, | don't see a problem with these two facilities co-lotating on the
property. | understand that the educational and musical presentations will be finited in scope and will be
siibordinate;to the pimary religlols assg

ssémbly useXt also understand the church will be complaint with all
applicable City Codes and ordinances, including the foise ordinancss;

If the primary use of one or both of the facilifies does change from a religlous assemibly use to an outdoor
entertainment or an Indoar entertainment use, a zoning change may be required.

Happy Holidays to you!
Greg

Gregory l. Guemsey, AICP, Director
Neighborhood Planning and Zoning Depariment
City of Ausfin

P.0. Box 1088

Austin, TX. 78767

Phone: (512) 874-2387

Fax: (512) 974-2269

F

T
Subject: FW: PromiseLand West Church site--Amphitheater

Moming Greg—

{ wag Just checking to see I you received this e-mail last week and if you had a chance to look atit. The churchis
meeting this moming, and this is a very key Jssue for them.

6/24/2011
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Hope your holidays are Merry and Bright!ll!

Cari P. Conley, P.E.,R.P.LS.
Conley Engineering, Inc.
512.328.3506 office

512,328.3509 fax
I

Sent: !I!ugay, Decem!er !!, !!g! !!!! !H

To: GREG GUERNSEY

Ce: ‘Michael Heflin'; Bob Hinkle

Subject:

Here'is the letter we discussed yesterday.

Please iet me knaw if there Is anything else you need to make this determinalion.

If wa get your respanse back bafere the weekend it would be oulstanding, but if not il next weetk, it would be OK.
Thanks for all your help on this matter. ‘

Carl P. Conlay, P.E,, RP.L.S.

Conley Engineering, Inc.
512.328.3506 office

6/24/2011
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2/20/2013

" 45 (pages 177 to 180)

(800)

177 179
1 Do you see that? 1 A. Yes.
2 A. Yes,sir. 2 Q. Clearly, at the time that this application is
3 Q. Okay. Isthat aland use decision? 3 provided, the City, specifically Sarah Grabam, who was
4 A. It may again, yes, but I would again speak to 4 the case manager, is aware of significant community
5  I'm speaking of uses, not a structure. 5 interest in what's going on with the outdoor
6 (Exhibit No. 15 marked.) 6  amphitheater, correct?
7 Q. (ByMr. Taube) Mr. Guernsey, I'm now goingtoj 7 A. Correct.
8  hand you what's been marked for identification as 8 Q. And Ms. Graham identifies the neighbors as
9  deposition Exhibit No. 15. Can you identify what that 9 "affected neighbors,” do you see that? "Please be aware
10 document is, please, sir. 10 that this reviewer has been contacted by many affected
11 A. Itappears to be site plan review comments by | 11 neighbors."
12 Sarah Graham. 12 A. Yes,Isee that
13 Q. Okay. Now, this is a site plan that was 13 Q. Do you know who that would be?
14 orgnally submitted by the Promiseland West Church on| 14 A. Iwould — no,Idon't.
15  January 12, 2011. Is that right? 15 Q. If you take a look at Page 3088 under SP 15,
16 A. January 12th? 16  again, these are comments to the —
17 Q. That's what it says up on the top, "Submittal 17 A. 887
18  date." 18 Q. Yes,sir, 3088.
19 A. Oh, okay, very good. Yes. 18 A. Okay.
20 Q. Now, as I recall, there was a site plan 20 Q. SP 15up atthe top of the page. And thisis
21 submitted by the Promiseland West Church that was 21 under the classification of "Site, Building and Zoning
22 withdrawn, correct? Or do you know? 22 Information," is it not?
23 A X believe there was an initial site plan 23 A Yes.
24 application and then I think it expired. I don't know | 24 Q. Now, it says in the third line, second
25  if it was withdrawn or expired. 25  sentence, it says, "Clarify if the amphitheater is
178 180
1 Q. This is the initial site plan application, 1  intended for Religious Assembly use only, or if the
2 ismtit? 2 applicant intends to use the structure in any other
3 A. X would have to go back and look at the site 3 commercial way. Or is it an accessory use of Outdoor
4 plan that was approved. Ifit has a different number, | 4 Entertainment {not allowed in RR zoning) or Community
5  then I would presume this is the first site plan 5  Recreation (commission-approval required)? Please be
6  application that did not ultimately get approved. 6  aware that this site plan application may be a
7 Q. Now, as I understand it, and we've actually 7 conditional use permit site plan, which could require
8  had this in another case, this review process is a 8  re-notification and additional fees."
9  process by which City staff reviews an application and 3 Have I read all that correctly?
10  provides feedback to the applicant about the site plan 10 A. Yes.
11 application; is that right? 11 Q. Okay. Clearly, Ms. Graham isn't aware at this
12 A. Yes. 12 point that you've determined that the amphitheater is
13 Q. Okay. And italso provides and summarizes 13 religious use only or aware of Mr. Conley's statement to
14  internal comments of City staff with regard to the 14  youin his letter, Exhibit No. 13, that the intended use
15  application, doesn't it? 15  includes non-religious civic meetings, correct?
16 A. Yes. 16 A. This application I don’t believe was approved,
17 Q. Ifyou would, take a look at Exhibit No. 15, 17  but, yes, I would agree that it appears to be that way.
18, the page marked 3087. 18 Q. And it clearly also appears that Ms. Graham
19 A. (Witness complies.) Okay, I'm looking at 19  iso't aware that you've made a determination as to
20 3087. 20 whether or not the amphitheater was an accessory use of
21 Q. And particularly SP 8. And it says in the 21 outdoor entertainment or community recreation, right?
22  middle, "Please be aware that this reviewer has been 22 That's her specific comment.
23 contacted by many affected neighbors who have concerng 23 A. That's her comment. I'm not sure — I didn't
24 about the proposed amphitheater.” 24 specifically ask her or had a conversation with Sarah
25 Do you see that? 25  about this particular comment, so I'm not sure where
U.S. LEGAL SUPPORT - AUSTIN, TEXAS

734-4985
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Graham, Sarah

Subject: PromiseLand West Church
Attachments: promiseland church.pdf

To the Hill Country Estates Homeowners Association officers:

Thank you for your inquiry concemning the PromiseLand West Church site plan — SP-2011-0006C. The proposed
amphitheater, built for the benefit of the congregation, was previously determined in 2008 to qualify as a Religious
Assembly use as long as it is used for this purpose. The applicant has submitied the plan as a Religious
Assembly use, and it is being reviewed accordingly. If the plan meets all established requirements for a
Religious Assembly use, the City is required fo permit the site plan application. In the event that the use changes .
in the future, the applicant will be required to obtain additional approvals and could be subject to enforcement
action if these approvals are notgranted. In addition to the site plan permi, the applicant wilt be required to
obtain a separate permit for any proposed use of sound equipment outdoors.

Greg Guemsey, Directar of the Planning and Development Review Department (PDRD), determined that the
amphitheater was a Religious Assembly use in the attached email from Decemnber 2008. This determination is
now outside the 20-day appeal period. PDRD based its 2008 use determination on a written request by Carl
Conley of Conley Engineering, Inc, which included significant limitations on the nature and extent of the proposed
amphitheater ensuring its consistency with a Religious Assembly land use. On June 13, 2011 PDRD requested a
public restrictive covenant that sets forth these specific limitations outlined in the 2008 request. Please see the
attached June 2011 request for a public restrictive covenant and original 2008 Conley letter for further

information.

Should you have additional questions, please contact Sarah Graham, the case manager, at 974-2826.
Sincerely,

George Adams

Assistant Director

City of Austin

Planning and Development Review Department
(512) 974-2146

(512) 974-6525 Fax

Please note: E-mail correspendence to and from the City of Austin is subject to requests for required disclosure under the Public Information Act.

8/12/2011
Defendants 002480
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City of Austin Planning and
Development Review Department
505 Barton Springs Road « P.O.Box 1088 = Austin, Texas 78767-8835

July 13, 20(11

Lawrence Hanrahan, PE

Hanrahan Pritchard Engineering, Inc
8333 Cross Park Dr

Austin, TX 78754

Subject: PromiseLand West Church - SP-201 1-6006C

Dear Mr. Hanrahar,

The applicant has represented to City staff that the proposed use of the site for PromiseLand
West Church — SP-2011-0006C will be Religious Assembly, as defined by the Land
Development Code 25-2-6 (B) (41). Greg Guernsey, Director of the Planning and Development
Review Department (PDRD), determined in December 2008 that the proposed development met -
the requirernents for a Religious Assembly use. . o .

However, the 2008 use determination was made in response to a written request by Carl Conley
of Conley Engineering, Inc. dated December 18, 2008, a copy of which is attached for your
reference. As you can see, the request on which PDRD based its use determination included
significant limitations on the nature and extent of the proposed amphitheater which ensure its

consistency with a Religious Assembly land use.

Accordingly, any site plan approval for the project would be conditioned on the execution and
recording of a public restrictive covenant that sets forth these specific limitations outlined in the
2008 request, as well as additional restrictions that “help to identify/clarify specific uses that are
not permitted under the proposed religious assembly use.”

In particular, the 2008 request provided that the amphitheater would be used for the same type of
religious activities as the 3500-seat indoor auditorium, including:

o “worship services, weddings, funerals, and educational and musical presentations”

e “non-religious non-profit civic uses such as neighborhood meetings, boy scout/girl scout
meetings, school graduations, public meetings, etc.”

The request also provided that any fees charged for an event would be “nominal” and used to
“cover setup, clean up, utilities, and administrative and other operational expenses” or, in limited
cases, contributions to benefit “an individual or group that has a special emergency need (ie. a

Defendants 002481
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‘e

Lawrence Hanrahan, P.E.

July 13, 2011

Page 2

family whose house burned down) or for some charitable organizations.” Compliancé with “all
of the City’s ordinances, including sound levels at the boundary properties[,}” would also be
required.

Since PDRD issued its 2008 determination, representations have been made regarding site uses
that may go beyond the scope of a Religious Assembly use. The conditions outlined above, as
set forth in the 2008 Conley letter, would effectively prohibit any such non-Religious Assembly i

uses at the site.
If you have any questions, please call Sarah Graham, Case Manager, at 974~2825‘. ‘

George Zapalac, Development Services Manager
Planning and Development Review

Attachments

Xc: Greg Guernsey, Planning and Development Review Department
George Adams, Planning and Development Review Department c
Sarah Graham, Planning and Development Review Department

Brent Lloyd, Law Department o S

Defendants 002482
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Page 1 of 1

Graham, Sarah

Subject: FW: Promiseland
Attachments: Promiseland Site Plan Conditions.2.doc

Attached draft provided by the applicant. | haven't had the time to look at it yet, but when | do, [ will
revise to include the parking restriction per Section 25-6.

Brent D. Lloyd
Assistant City Attorney
(512) 974-2974

Subject: FW: Promiseland ‘ )
. Mr. Lloyd-

Attached please find the outline for the restrictive covenant. The restrictive covenant will be emailed to you
later this week. Please contact Steve Metcalfe with any questions.

Thank you,

Julie Callis

Firm Administrator

Metcalfe Williams, LLP

301 Congress Avenue, Suite 1075
Austin, Texas 78701

(512) 961-8847

(512) 551-4943 (fax)

Confidentiality Notice: This e-mail message and accompanying communication and/or documents is infended-for
the exclusive and confidential use of the individual or entity to which this message is addressed, and unless
otherwise expressly indicated, is confidential and privileged information. Any dissemination, distribution or
copying of the enclosed material is prohibited. If you receive this transmission in error, please notify us
immediately by e-mail,.and delete the original message. Your cooperation is appreciated. Thank you.

9-/2«0/20i1
Defendants 002641
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Promiseland Site Plan Conditions & Restrictive Covenant

The following conditiocns reflect the specific limitations included in the original 2008
request for a determination that the amphitheater is “an accessory use to an overall
religious assembly use” under the applicable zoning for this property. Failure to follow
these conditions may result in the amphitheater begcoming an outdoor recreational use,
which is not allowed under the applicable zoning.gn the event of a violation of these

restrictions by property owner, the City of Austin_will first give property owner written . e

notice of such violation and property owner wiii have ten (10) days after notice is given in
which to cure such violation. l

. e
The conditions set forth herein may only be enforced by the C&f@z%f Austin. Furthermore,
in no event will the conditions set forth be interpreted in :@é“ﬁner which is contrary to
the United States Constitution or other applicable local, sfafe= %{;%e‘:ieral laws.

L The buildings and outdoor arhphitheater will be Timited t?&‘?ﬁf& following functions
and activities, which must be conducted on a Non-profit bas‘f%g

=

A. Religious assembly uses that are part of the principal use, su%hy as:

1. Worship services;

2. Musical or theatri rformances;
3. Weddings; and = :
4. Funerals;

B. Customary and incidentdlzaccessory usesSzsuch as:

1. Educational presentationsz=
2. Neighborhood meetings; =
3. School graduations; %
4. Public meetings; and “ig»
::5;(3 ;”Ler civic or non-profit group meetings.
g;%% Occas:é;ﬁ%[ charitable events Encluding concerts and other similar
\‘%%,, performagges) for the benefit of an individual or family in need or for a
=% charitable @ganization@ charitable cause
5, _
D. =Except foggeccasional charitable events under Subsection (C), above,
: ted_.é%ﬁe'ts may charge only nominal fees to cover church[%perating
expefiges’ including, utilities, maintenance, marketing and costs for
promoﬁf)fn and other administrative and operational expenses.

i

If. The buildings and outdoor amphitheater will not be used for commercial, for profit
events.

Defendants 002642
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Site Development Permit No, SP-2011-0185C

RESTRICTIVE COVENANT
ORIGINAL
T 1 o
FLED FOR RECORD
OWNER: The Promiseland Church West, Inc.,

a Texas non-profit corporation

ADDRESS: c/o Michael Heflin
1301 Capital of Texas Hwy, Suite A-308

Auslin, Texas 78746 \

CONSIDERATION: Ten and No/l100 Dollars ($10.00) and other good and’ valuable
consideration paid by the City of Austin to the Owner, the receipt and

sufficiency of whmh 1s acknowledged.

PROPERTY: A 53,113 acre tract of land, more or less, described by metes and
bounds in Exhibit “A" incorporated into this covenant.

WHEREAS, the Owner of the Property and the City of Austin (the “City”) have agrecd
that the Property should be impressed with certain covenants and restrictions; ,

WHEREAS, on December 17, 2008, a proposal was submitted to the Director of the
City’s Neighborhood Planning & Zoning Department (“Director™) to allow an approximately
3,500-seat outdoor amphitheater to be included as part of a proposed religious assembly use on
the Property under applicable zoning regulations codified in the City’s Land Development Code;

WHEREAS, due to the size of the outdoor amphitheater and the potential for large-scale
music events, the proposal included several conditions intended to ensure that use of the
amphitheater remains consistent with a principal use of religious assembly and does not become
an outdoor entertainment use as defined under the Land Development Code;

WHEREAS, on December 23, 2008, the Director determined that the applicable zoning
classifications established by the Land Developed Code allowed an outdoor amphitheater as part
of the proposed religious assembly use, subject to conditions included in the proposal;

NOW, THEREFORE, it is declared that the Owner of the Property, for the
consideration, shall hold, sell and convey the Property, subject to the following covenants and
restrictions impressed upon the Property by this Restrictive Covenant (“Agreement™). These
covenants and restrictions shall run with the land, and shall be binding on the Owner of the

Property, its heirs, successors, and assigrs.

1. LAND USE & ZONING RESTRICTIONS

The buildings and outdoor amphitheater located or to be located on the Property will be
subject to the following limitations:
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Religious Assembly Use will be permitted (as defined in the Austin Land
Development Code), including such uses as:

1. Worship services,

2. Musical or theatrical performances;
3. Weddings; and

4. Funerals.

Customary and incidental accessory uses will be permitted, including such uses
as!

1. Educational presentations;

2. Neighborhood meetings;

3. School graduations;

4, Public meetings; and

5. Other civic or non-profit group meetings,

Religious Assembly Use may include occasional charitable events (inch}ding
concerts and performances) for the benefit of an individual or family in need or
for a charitable organization or charitable cause,

Except for occasional charitable events under Paragraph C, above, ticketed events
may charge only nominal fees to cover utilities, maintenance, and other

administrative and operational expenses.

The buildings and outdoor amphitheater will not be used for commercial, for-
profit events,

The outdoor amphitheater is subject to all applicable City ordinances.

The restrictions in this Article T are imposed as conditions to Site Plan No. 2011-
0185C and apply to the extent that an outdoor aniphitheater remains part of the
principal religious assembly use.

The restrictions in this Article I shall be interpreted consistent with all applicable
local, state, and federal laws, including but not limited constitutional

requirements.
1L SHARED PARKING

The site has been granted a parking reduclion under section 9.6, of the
Transportation Criteria Manual and shall maintain the minimum number of
parking spaces as approved with site plan SP-2011-0185C, as amended from time
to time with approval from the Director of the Planning and Development Review
Department. Concurrent use of the sanctuary located within the multipurpose
building, the chapel, or the amphitheater is prohibited.

Promiseland Covenant — 2




The owner will provide a study based on Section 9.6.7 of the Transportation
Criteria Manual within 12 months following the issuance of the certificate of
occupancy for the multipurpose building to the Planning and Development
Review Department; however the scope and content of the study will be adjusted
to contain the level of analysis reasonably determined to be necessary by the
parties, which may not include all technical requirements of Section 9.6.7.

If additional parking is added to the site that addresses the parking deficiency,
then consideration shall be given for allowing a function area or activity to operate
as a "separate use" (i.e., can be used contemporareously with another one of the
other uses restricted pursuant to subparagraph A. above). This would include any
change of occupancy or manner of operation that currently is approved as shared
parking with site plan SP-2011-0185C, as amended from time to time with
approval from the Director of the Planning and Development Review Department.

III. TRAFFIC MANAGEMENT

To improve‘ safety and reduce delays for entering and exiting vehicles at the
driveway to SH 71, the owner will be responsible for providing law enforcement
officials to direct traffic for all events.

A site plan or building permit for the property may not be approved, released, or
issued, if the completed development or uses of the Property, considered
cumulatively with all existing or previously authorized development and uses,
generates traffic that exceeds the total traffic generation for the Property as
specified in that certain Traffic Impact Analysis ("TIA") prepared by HDR, Inc.,
dated December 23, 2010, or as amended and approved by the Director of the
Planning and Development Review Department. All development on the property
is subject to the recommendations contained in the TIA and memorandum from
the Transportation Review Section of the Planning and Development Review
Department dated August 19, 2011. The TIA shall be kept on file at the Planning
and Development Review Department.

IV. MISCELLANEOUS

If Owner shall violate this Agreement, it shall be lawful for the City of Austin, its
successor and assigns, to prosecute proceedings at law or in equity against the
person or entity violating or attempting to violate this Agreement, and to prevent’
said person or entity from violating or attempting to violate such covenant. The
restrictions set forth herein may only be enforced by the City of Austin and there
are no third party beneficiaries to this Agreement.

If any parl of this Agreement is declared invalid, by judgment or court order, the

Promiscland Covenant — 3
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same shall in no way affect any of the other provisions of this Agreement, and
such remaining portion of this Agreement shall remain in full effect.

If at any time the City of Austin fails to enforce this Agreement, whether or not
any violations of it are known, such failure shall not constitute a waiver or
estoppel of the right to enforce it.

This Agreement may be modified, amended, or terminated only by joint action of
both (a) the Director of the Planning and Development Review Department of the
City of Austin, and (b) all of the Owners of the Property at the time of the
modification, amendment or termination.

[Signature page follows]

Promiseland Covenant — 4
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EXECUTED this the é’ " day of//%?/ , 2011,

OWNER:
The Promiseland Church-West=Inc:

a Texas non-profit orp/‘

Name: __ 775z, /// /%J,
Title: /é“—’,?',o/[/ﬁ/,w G yd e L

ACCEPTED CITY OF AUSTIN, PLANNING
D DEVELOPMENT REVIEW DEPARTMENT

/Q LP%MM

Nalne \\/ // Ubnrc‘;/a/},,vj’ 0(././4)“%
Title: _fyimickn 7

APPROVE TO FO

Assistant Cily Attome
City of Austin \

THE STATE OF TEXAS §
COUNTY OF TRAVIS §

This instrument was '1c olefjc{gcd before me on this thcélf\/d day of ( 2('4]'0}2@ f/,

2011, by _W\icha el of The Promiseland Church
Inc., on behalf of said non~prof1t corporation.

i, Karen Elizabeth Kemnitz e
£ Notacy Public, Stale of Toxas
He '3 MyCommission Explres D,
% ~;.'.,;.,'F“x‘§, ¥ November 23, 2014 NOta.rZ/}y/uf)}HC, \S\tafgof 'I@(HS

Signatune Page to Restrictive Covenaat

C:\Dovunwenls and Settings\lloydb\Local Sedings\Temporary Intermet Files\OLK{ ARcstrictive Covenant 8 (FINALY {2).doc
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Exhibit A

Legal Description

FIELD NOTES EOR 63.113 ACGRES OUT OF THE HUGH McGLURE SURVEY NO. 83 AND HUGH
MeCLURE SURVEY NO. 84, TRAVIS GOUNTY, TEXAS, BEING THAT SAME TRACT CALLED BG.183
AGCRES AS CONVEYED TO JOHN L. GOULD AHD ALEXANDER LEE BY DEED RECORDED IN BOOK
7238, PAGE 482, TRAVIS COUNTY DEED RECORDS, SAID 53.113 ACRES BEING DESCRIBED BY

METES AND BOUNDS AS FOLLOWS:

BEGINNING at & 4" steel pipe found in the Tenced south right-of-way (ROW) line
of U.S. Highway 71, at tha northwest corner of sald 53.13 acres, also the
noctheast corner of a tract conveyed to Rosie Worrell as recorded in Book 3782,
page 49, Travis County Deed Records, Tor the narthwest corner hereaf;

THENCE generally Tollowing a fence with said south ROW line these 2 courses:

1) 540°06'49'C 3880.84 feet to a 18" tall concrete wmonument for angle point,

2) aleng a curve to the leTt with chord of S43°50'08YE 369.04 Teet and radius of
2055.00 fest to a %" steel pipe found at a Tence corner at the northwest Gorner
of a 3.869 acre tract conveyed to James Kretzschmar as recorded in Book 9504,
Pages 040 and 842, for the northeast corner hereof;

THENCE $34°437'09"W 3303.22 feet geperally following a Tence with the aast 1in8
of smid 53.13 acras and the west line of said 3.869 acros, a 32.476 asre tract
cofveyed to Marvin & HMarie Kretzschmar as recordod in Book 9504, Page 847,
Travis County Deed Records, and tha wast line of the Harking/wittig Subdivisien,
passing at 2094.82 feet a %" steel pin found on.the south line of the Hugh
McClure Survey No. @4 and north line of the Hugh McClure Survey No. 63, to a %"
steel plpe found at the southwest carper of Lot 1 of shid Harkins/Wittig Sub-

division, Tor the southeast corner hereof;

THENGE generally following a fence with the south line of said 83.13 acces and
the north line of Westview Estates Section 3, a subdivision recorded in Book @5,

Page 85, Travis County flat Rocords, these 3 courses:
1) N59°21733"W 347.69 feet to a %" steel pin Tound at the mutual north corper of

fots 2§ and 22, for angle poliny,
2y N59°01'17*W 58,03 feat to a %" stesl pipe Tound in the north line of Lat 27,

for angle point,
4) NBp*<27'38°W 215.76 feet to a %" steel pipe found in the north line of Lot 20,

at the southwest corner of said 53,13 acres and southeast corner of said Rosie
Worrell tract, for southwest corner heraaf;

THENGE with the west Iline of said 53.13 acras and east line of said Worraell

tract these 2 courses:
1) N32°37'24"E 1302.47 feat to a %" steel pin found in & rock mound, an the east

side of a dirt road, at the north line of the Hugh MceClure Survey fHo. 63 and

‘south line of the Hugh KMcClure Survey Ho. 84, for angle point,
2) H32°46'1Q"E 2222.75 Teot to the POINT OF BEGINNING, containing 83,113 acros

of land, mere or less.  BEARING BASIS: gast liae of 53.13 acres (7238/482)

FILED AND RECORDED

OFFICIAL PUBLIC RECORDS .

U iblranreet

oct 05, 2011 03:05 Pi 2@11145@25

PEREZTA: $44.00

C:\Documents and Settings\Lioydi\Local Seltings\. County C terk

Dana DeBeauvoir,
Travis County TEXAS
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City of Austin
Law Departiment

301 W. 2" Street, P.O. Box 1088
Austin, Texas 78767-1088
(512) 974-2268

Writer's Direct Line Writer's Fax Line

5129742974 512-974-6490
Qctober 27, 2011
Robert Kleeman
MUNSCH HARDT KOPF & HARR, P.C.
Frost Bank Tower

401 Congress Avenue, Suite 3050
Austin, Texas 78701-4071

Re: Promiseland Zoning Appeal (SP-2011-0185C)

Dear Robert:

Per your request, I am writing to explain why the Planning & Development Review
Department (“PDRD”) has rejected your administrative appeal of October 21,2011 as untimely.

City Code Section 25-1-182 (Initiating an Appeal) requires that an administrative appeal
be submitted no later than 20-days after the decision was made. In this case, while Title 25 does
provide a right of appeal for zoning determinations, the decision to allow construction of the
outdoor amphitheater as part of a religious assembly use was made by Director Guernsey on
December 23, 2008, which is well beyond the 20-day limitations period. Ihave attached a copy
of the use determination, which was made by email, along with the applicant’s initial request and
more recent correspondence from staff outlining conditions on the project.

As we discussed, in most cases the date of a zoning use determination will be the date of
the site plan or permit approval for the project. However, in some cases use determinations are
made by the Director well before a development application is submitted, and that is what

occurred in this case.

We recognize that this process is more informal than what is required for a development
approval. AsImentioned, some cities require a separate application if a developer wants to
obtain (and later rely on) a use determination before applying for permits. However, the City’s
Land Development Code does not require a formal application for a use determination, and there
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Robert Kleeman
October 27
Page 2

is no legal requirement against making such determinations by correspondence. The Board of
Adjustment has considered timely appeals of such determinations in the past.

Brent D. Lloyd
Assistant City Attorney

- cc Greg Guermsey
George Zapalac
Sarah Graham
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Direcl Fax: 512.482.8932

December 12, 2011

Via Email and Regular Mail

Mr. Brent Lloyd

City of Ausiin

Legal Department

301 W. 2" Street

Austin, Texas 78701-3506

Re:  Appeal of Land Use Determination Interpretation; Dream City Development; SP-2011~
0186C ("Permit™); 53.113 Acres Located at 8901 W, Hwy 71 ("Property™)

Dear Mr. Lioyd:

On Outobcr 21, 2011 the Hill Country Estates Homeowners Association ("HCE") filed an appeal of
certain land use determinations embedded in the approval of the Permit, including, the October 2, 2011
public restrictive covenant recorded in Document No. 2011146026 Official Public Records of Travis
County, Texas ("Restrictive Covenant™). On behalf of HCE, this letter responds to your October 27, 2011
letter which provides the reasons for the City of Austin's denial of the HCE appeal. Attached to your
letter were copies of a December 17, 2008 letter from Carl Conley to Greg Guernsey, a December 23,
2008 cmail from Greg Guernsey to Carl Conley and a July 13, 2011 letter from George Zapalac 1o Larry
Hanrahan.

In your letter you write that the City denjed HCE's appeal because City Code Section 25-1-182 requires

that an administrative appeal be submitted no later than 20-days after the decision was made. You note

that the "decision" to allow the construction of the outdoor amphitheater ds part of religious assembly use

was made by Dircctor Guernsey on December 23, 2008. Your letter neither describes any other

“decisions" regarding uses allowed on the Property nor identifies any other basis for I’GJCCHI]" the HCE
Appeal. .

HCE disputes the City's conclusion that all of the 1ICE appeal issues are encompassed within the

Décember 23; 2008 email. HCE contends that the issues raised in the HCE appeal perfain (o
interpretations and deierminations that appear for the first time in the Restrictive Covenant.

MHDoes 3570351_1 980639.2
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Director Guernsey executed the Restrictive Covenant in the same capacity that he issued the December
23, 2008 email. As you state in your fetter, a Jand use determination can be informal but will typically
have the same date of that the site plan or permit is approved. In light of the City's claim that the
December 23, 2008 email constitutes a formal land use determination under Section 25-2-2 (even though
the email does not reference such a legal status), HCE coniends that the Restrictive Covenant must be
accorded the same legz! status to the extent that the Restrictive Covenant exceeds or differs from the
terms of the December 23, 2008 email. HCE filed its appeal on October 21, 2011 within 20 days of the
execution of the Restnctne Covenant by Greg Guernsey. Without waiving its assertion that the
Decembeér 23, 2011 email is a legally invalid determination under Scction 25-2-2, HCE mainiains that ils
appcal was timely filed regarding the expansion of the definition of "religions assembly” and other
provisions in the Restrictive Covenant that are beyond the lerms and conditions of the December 23, 2008
email. The HCE appeal shoold be forwarded to the Board of Adjustment for consideration of the appeal
issues described below. ‘

FACTS RELATING TO HCE APPEAL

CARL CONLEY LETTER

In his Decembeér 17, 2008 letter to Greg Guernsey Carl Conley wrote: "The church building includes a
typical indoor auditorium for 3500 seats. This indoor facility will be used for various religious assembly
activities including worship services, weddings, funerals and educational and musical presentations.”

Mr. Conley goes on to write that the church building will be used for “rzos-religious non-profit civic uses
such as neighborhood meetings, boy scouts/git] scout meetings, school graduations, public meetings, etc.
Again, these uses would be for non-profit activities.. There may be some activitics thut would incliede a
fee that woidd be used to provide benefit to an individual or group that had « special emergency
uced...or for some charitable organizations. All of ihese are typical of the use of a church facility."
{emphasis added)

Mr. Conley clearly distinguishes "religious assembly" uscs (worship services, weddings, {unerals and
aducational and musical presentations) from "civic” uses (neighbothood meetings, boy scouis/girl scout
meetings, school graduations, public meetings and charity evenis). Mr. Conley also states that the civic
uses he described are typical uses of a church facility. He does not contend that these civic uses constitute
"religious assembly.”

GREG GUERNSEY DECEMBER 23, 2008 EMAIL

In response to Mr. Conley's letter, Dircctor Guernsey sent the December 23, 2008 email:

"I have reviewed vour letter and attachment. Since the worship building and the outdoor
amphitheater are both being primarily used for religious assembly uses, I don't see a
problem with these two facilities co-localing on the property. [ wnderstand that the
educational and musical presentations will be Himited in scope and will be subordinare
to the primary religious assembly use. 1 also understand the church will be complamt
[sic} with all applicable City Codes and ordinances, including the noise ordinance."
{emphasis added)"

If the primary use of one or both of the facility does change from a religious assembly

use to an outdoor entertainment or an indoor entertainment use, a zoning change may be
required.”

MHDogcs 3570351_1 980639.2
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In the emphasized sentence, Director Guernsey slates that the “religious assembly” use (regularly
scheduled religious worship or religious cducation) must be the predominate use of the worship building
and the outdoor amphitheater. Mr. Guernsey places two limitations on "educational and musical
presentations.” One, they musi be "limited in scope,” meaning, in part, of short duration. Two, they are
subordinate to the primary use of religious assembly, meaning the frequency of "educational and musical
presentations" musi be much less that "religious assembly™ activities,

Director Guemsey does not mention any of the civic uses described by Mr. Conley in his December 17,
2008 letter. Mr. Guernsey's email does not incorporate or adopt the Carl Conley letfer. There is no basis
1o inferpret Mr. Guernsey's email as interpreting a “religious assembly” use 1o include the "civie™ uses
described in Conley’s letter. Instead, Mr. Guernsey states that the church must comply with all applicable
City Codes and ordinances, including, presumably; Chapter 25-2 which establishes allowable uses in RR
zoning districts.

JULY 13.2011 GEORGE ZAPALAC LETTER

The July 13, 2011 George Zapalac letter to Larry Hanrahan includes the following:

"The applicant has represented to City staff that the proposed use of the site for Promiseland West
Church — SP-2011-0006C will be Religious Assembly, as deffned hy the Land Development
Code 25-2-6(B)(41)...As you can see, the request on which PDRD bused ils use defermination
included significant limitations on the nature and extent of the proposed amphitheater which
ensure Hs consistency with a Religious Assentbly use, (emphasis added)

Accordingly, any site plan approval for the project would be conditioned on the execution and.
recording of a public restrictive covenant that sets forth these specific limitations outlined in the'
2008 request, as well as additional restrictions that “help to identify/clarify specific uses that dre
not permitted under the proposed religious assembly use.”

......

Since PDRD issued its 2008 determination, representations liuve been made regarding site uses
that may go beyond the scope of a Religivus Assembly use. The conditions outlined above, as
set forth in the 2008 Conley letter, would effectively proliibit any such non-Religious Assembly
uses uf the site." (emphasis added) '

Mr. Zapalac's {etter is quoted here to establish that Mr. Guernsey's December 23, 2008 "determination”
had not be supcrseded by any subsequent land use determination. In his letter, Mr., Zapalac incorrectly
desenibes the "non-religious non profit civic uses* outlined in Mr. Conley's letter as "religious activities."
Mr. Zapalac's error is of no import because he does not have the authority to make or issue a land use
determination under Section 25-2-2 of the Land Development Code.

Mr, Zapalace does ackno'wlcdge that public statements made by the applicant regarding its intended use of

the outdoor amphitheater for various activities that could fall outside of the scope of a religious assembly
use, as defined in the Land Development Code, Mr, Zapalac's comment comports with City staff site plan

MHDocs 3570351_1 580638.2
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review comment SP-15, update 1 for SP-2011-0006C'. As you know, TICE and other nearby
neighborhoods have provided the City examples of repeated statements by the applicant that the applicant
intended to use the outdoor amphitheater for non-religious assembly uses. Mr, Zapalac's letter and Staff
comments strongly support the conclusion that the one or more of the applicant’s intended uses of the
outdoor amphitheater, as reported in the media and on the applicant's blog, were not authorized by the
December 23, 2008 email.

Notwithstanding the Staff's recognition that the applicant’s infended uses of the amphitheater cxceeded the
limitations of the December 23, 2008 email, the City execuied the Restrictive Covenant.

NEW INTERPRETATIONS IN THE RESTRICTIVE COVENANT

HCE appealed four interpreiations embedded in the approval of the Permit and the Restrictive Covenant. z
HCE appeal issues 2 and 3 address the Planning and Development Review Department interpretation: [2]
“that expands the definition of Religious Assembly (25-2-6{41)) to- include "musical and theatrical
performances” and concerts, if the concert is held for a charitable purpose;™ and [3] "that an outdoor
amphitheater that seats 1,000 people is a prina}m‘ use of the property if the applicant clairzs a Religious
Assembly use.” (empliasis added). Appeal point 3 means that City staff accept a use as allowed under
“religious assembly"” merely on the basis of the applicant claim the use was a religious assembly use.

Below is a list of the mew interpretations and determinations that are matérially different than the
inierpretation of December 23, 2008. To the extent that these interpretations are different from the terms
of the December 23, 2008 email they constitute new interpretation under Section 25-2-2 that HCE timely
appezled.

1. The Restrictive Covenant is the first time that Director Guemnsey inferpreied “religious assembly"
use to include “theatrical performances.” If the Restrictive Covenant complied with the interpretation
found in the December 23, 2008 email, the term "theatrical performances" would not have been included
at all.

2 Section 1.C of the Restrictive Covenant is the first time that-Direcior Guemsey interpreted
"religious assemnbly" use to include "charitable events." The Carl Conley letter describes chatitable
cvents as "non-religious non-profit civic uses." The December 23, 2008 email does not mention any of
the civic uses described by Mr. Conley and cerlainly does not categorizes "non-religious non-profit civic

uses” as within the calegory of "religious assembly™ use.

3. The Restrictive Covenant is the first time that Director Guemsey interpreted “musical or
theatrical performances” (Section LA2) as principal or primary uses under "religious assembly." In the
December 23, 2008 email, "musical prescntations” were required to be subordinate to the primary use of
religious assembly and to be of limited scope. The uses described in Restrictive Covenant Section 1.C,
regarding “occasional charitable events (including concerts and performances,” can only be interpreted as
placing “"concerts and performances” within the category of "musical or theatrical performances” found in
Restrictive Coyepant Section LA,

? The site development permit applicaion for the Property priot to i1s withdrawal and resubmital of the site development permit application for
the Pamit,  ~ i ‘ N

My letter addressed to Board of Adjustment Chair JefT Jack was delivered with and is part of the HCE appeal documents delivered to the City of
Austin on October 21, 2011,

MHDocs 3570351_1 980639.2
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In contrast to Sectfions LA and L C, Section LB lists "customary and incidental accessory uses"” associated
with "religious assembly" use. If the Restrictive Covenant complied with the interpretations in the
December 23, 2008 email, then Section I.B would have included “musical presentations” and Section L.C
would not have been included at all.

4, The Restrictive Covenant provision that a bencfit concert or performance is a principal use
without any objective limitation on the frequency of such events is materially different than the December
23, 2008 email interpretation of "musical presentation” as a secondary or subordinate use. The only
apparent attempt in the Restrictive Covenant 1o limit the number of conceris and "performances” is the
word "occasional” The Restrictive Covendnt, however, does not define the ferm "occasional” Asa
result, the Restrictive Covenant does not place any objective limit on the frequency of benefit conceits or
charitable events as required by the December 23, 2008 email.

3. Unlike the text of the Decomber 23, 2008 email, the Restrictive Covenant does not require
"regularly scheduled worship or religious education” to be the predominate use of either building.

6. The Restrictive Covenant does not contain the “limited in scope” corstraint on “edncational and
musical presentations” found in the December 23, 2008 email. The Restrictive Covenant can be
interpreted to authorize concerts, which by definition and experience, are not limited in scope or duration.

7. In the December 23, 2008 email Mr. Guernsey wrote that he had "no problem” with the worship
building and outdoor amphitheater co-locating on properly if both are being used primarily for religions
assemibly uses. Section 23-2-6(41) defines Religious Asscmb{y use as:

“regular organized religious worship or religicus education in a permanent or temporary
building. The use excludes private primary or secondary educational facilities,
communily reereational facilities, day care facilities, and parking facilities.” {cmphasis
added)

Under this Land Development Code delinition, "religious assembly" has a narrow definition that excludes
many other uses which are commonly associated with a church or a "religious assembly” use struciure.
Mr. Conley is correct when he wrote: "All of these [non-religious non-profit civic uses] are typical of the
use of a church facility.” Under the Land Development Code, the use of a church {acility for "civic uses”
does not, however, result in a code amendment that adds "non-religious non-profit civic uses" to the
allowed activities under "religious assembly" use. As you know, the Land Development Code includes
other defined land use categories, such as, "clob or lodge" and "community recreation-private,” that
encompass the "non-religious non-profit civic uscs mentioned by Mr. Conley.

Under Section 25-2-491, “club or lodge" and "community recreation” {private and public) are conditional
uses in the RR zoning district. Mr. Guernsey does not have the autherity 1o convert a conditional use into
an allowed use much less to authorize a conditional use as a primary allowed use. The December 23,
2008 email did not articulate such an authorization; but the Restrictive Covenant does.

Riverbend Baptist Church ("Riverbend") and the Dell Jewish Center ("DIC") are exaniples of Jarge
campuses providing a variety of community services that are operated by a religious group. The
respective PUD ordinance for each facility includes an extensive list of permitied and prohibited
community and civic oriented uses, including, "club ar lodge," "comumunitly recreation” (private and
public) and "religious assembly."®

7 Ord. No, 20080925135, Pant 3, PUD Zaning for Dadl Jewish Center and Ord. No. 20001214-97, Part 4, PUD zoning for Riverbend Church,

MHDocs 3570351_1 980639.2
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The Riverbend PUD and the DJC PUD ordinances are consistent with the interpreration of the Land
Development Code that "religious assembly” is a distinct and scparate regulated use from other activities
that arc typically found at a church facility, Neither the December 23, 2008 email nor prior zoning
ordinances for multi-function religious assembly facilities support the new and expansive interpretation of
the new primary or principal uses allowed under "religious assemb] y" found in the Restrictive Covenant.

[n that the Restrictive Covenant authorizes "non-religious non-profit civic uses” as primary uses of both
buildings, the Restrictive Covenant abandons the limitation set forth in the December 23,2008 emai] that
allows the co-location of the worship building and the outdoor amphitheater if both buildings are used
primarily for "religious assembly." Instead of enforcing the terms of the December 23, 2008 email, the
Restrictive Covenant fundamentally changes the nature and scope of the activates allowed under
“religious assembly" use in 2 RR zoning district. ‘

If it remains the City's position that the only land use determination made under Section 25-2-2 that is
applicable to the Permit is the December 23, 2008 email, then the Restrictive Covenagt must be modified
to strictly conform with the terms of the December 23, 2008 email. If it is the City's position that the
Restrictive Covenant {and not the December 23,2008 email) is the document that regulates the use of the
Property, then the Restrictive Covenant must constitute a new land use determination under Section 25-2-
2. Inthe latter case, the HCE appeal was timely filed under Section 25-1-182 of the Land Development
Code and the appeal must be forwarded immediately to the Board of Adjustment for a public hearing.

Since construction has started on the Property, it is of great urgency that the City respond to this letter as
quickly as possible. Please let me know if the City will forward the HCE appeal to the Board of
Adjustment or revise the Restrictive Covenant to sirictly comply with the terms and conditions of the
December 23, 2008 email. I would appreciate a writlen response by December 22, 2011.

Very truly yours,

Robert I. Kleeman

RIK/dlr

ce: Sue Edwards, Assistant City Manager (via email)
Greg Guernscy (via email)
Mare Ott, City Manager (via email)
Mayor and City Council (via email)
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City of Austin
Law Department

301 W. 2™ Street, P.O. Box 1088
Anstin, Texas 78767-1088
(512) 974-2268

Writer’s Fax Line
512-974-6490

Wiriter’s Direct Line
512-974-2974

December 30, 2011

Robert Kleeman

Munsch Hardt Kopf & Harr
401 Congress Avenue, Ste. 3050
Austin, TX 78701

Re: Dream City Site Plan [SP-2011-0186C]—Zoning & Administrative Issues

Dear Mr. Kleeman:

After reviewing your letter of December 12, 2011, we have advised the Planning &
Development Review Department (“PDRD”) that your appeal is barred on timeliness grounds for the
reasons set forth in our previous letter of October 27, 2011.

The zoning issues related to this development were resolved in December 2008 by Director
Greg Guermnsey’s determination that construction of the proposed outdoor amphitheater is allowed as
part of a religious assembly use. That determination was made in direct response to the applicant’s
submittal, which included conceptual plans as well as a list of specific uses and associated conditions
to be imposed via a restrictive covenant. The 2008 determination must be presumed to incorporate
the uses and conditions detailed by the applicant’s submittal.

The restrictions in the covenant do clarify particular requirements in order to assist with
enforcement and administration, but they do not constitute a new use determination under Section
25-2-2 (Determination of Use Classification) or contradict Director Guernsey’s prior 2008
determination. In particular, there is no indication that non-religious assembly uses will be permitted
unless they are accessory to the principal use of religious assembly. As stated in Mr. Guernsey’s
2008 determination, such uses “will be limited in scope and will be subordinate to the primary
religious assembly use.”

It should be emphasized that the terms of the covenant are not an exhaustive list of
limitations applicable to use of the amphitheater, but merely those included as part of the applicant’s
2008 submittal. City Code imposes numerous other restrictions, including the requirement that any
accessory use be “incidental to” the principal use of religious assembly. To the extent an accessory
use of the amphitheater exceeded that scope, enforcement would be approprate regardless of
whether the applicant had violated a term of the covenant.
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The line between accessory and principal use can be difficult to define, but the Director will
carefully consider any alleged violations related to the frequency or intensity of activity at the
amphitheater. Additionally, as outlined in my email to you on December 7, 2011, any use of sound
equipment on the property will require a sound amplification permit under City Code Chapter 9-2
(Noise and Amplified Sound) as well as compliance with other restrictions under the City’s noise
regulations. Where a permit is songht for outdoor music, the City has authority under the ordinance
to impose conditions to mitigate the impacts of events on adjoining properties, including limitations
on the size, scale, and duration of the event. If such permits are requested, Hill Country Estates
would have the opportunity to raise any concerns you may have regarding potential impacts.

Finally, as you may be aware, earlier this month the City Council initiated code amendments
that would establish clearer requirements for appealing use determinations. Consistent with existing
practices, however, an informal use determination of the sort at issue in this case is treated as an
appealable decision subject to the 20-day limitations period under City Code Section 25-1-182
(Initiating an Appeal).

Please feel free to contact me if you have further questions or concerns regarding this matter.

Sincerely,

v e

Brent D. Lloyd
Assistant City Attorney

cc Greg Guermsey
Sue Edwards
Deborah Thomas
Chad Shaw
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New Amphitheater for Religious

Description
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FOLDER DETAILS

Work  Project Statns Applieation  Issne  Eapiration

Sub Type Type  Name Date Date Date

2 2 2 7 1 i -
2O 00 sty il s S € AR s Y e s, 2013 M 2
3A
Related Folders: Yes
FOLDER INFO
laformution Description Value

Is this over a Landfit} 7 No
Smart Housing No
Plan Review Required Yes
Praject Name PROMISELAND WEST - AMPHITEHEATER PHS 3A
Is this a quick tumaround? No
Concurrent Site Plan Review Yes
Design Standards Review Required Yes
Building Review Required Yes .
Electrical Review Reguired Yes
Mechanical Review Required Yes
Plumbing Review Required Yes
Medical Gas Review Required No
Energy Review Required Yes
Fire Review Required Yes
Special Inspections Review Required Yes
Site Plan Review Yes
Commercial Zaning Review No
Total Job Valuation 1842000
Building Valvation New/Addn 1267000
Electrical Valuation New/Addn 350000
Mechanical Valuation New/Addn 35000
Plumbing Valuation New/Addn 150000
Current Zoning for Building RR-NP
Is Site Plan or Site Plan Exemption req? Yes
Approved Site Plan Number SP-2011-0185C
Approved Site Plan Expiration Date 74612014
Current Use Vacant
Proposed Use Amphitheater
Total New/Addition Bldg Square Footage 5344
Building Inspection Yes
Electric Inspection Yes
Mechanical Inspection Yes
Plumbing Inspection Yes
Energy Inspection Yes
Driveway Inspection No
Sidewalks Inspection No
Environmental Inspection Yes
Landscaping Inspection Yes
Tree Inspection No
Water Tap Inspection Yes
Sewer Tap Inspection Yes
On Site Sewage Facility Inspection No
Fire Inspection Yes
Hazardous Materials No
Health Inspection No
Water District (If not AWU) AWU
Usage Category 318
Hazardous Pipeline Review Required No
Hazardous Waste Materials No
New HVAC 2
Install/Changeout HVAC 0
Install/Repair Chiller 4]
Stove Hood Type 1 0
Stove Hood Type 2 0
Walk-in Caoler 0
Walk-in Freezer 4]
# Remote refrigeration equip 0
Commissioning Form Submitied? No
Electric Service Planning Application? Yes
Electrical Meter Provider Austin Energy
Site has a septic system? No

an
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City of Austin - Austin City Coninection Page 2 of 2

Certificate of Occupancy to be Issued ey
Fixed Seating Occupancy 0
Non-Fixed Occupancy 1022
Code Year 09
Code Type ibe
Special Inspection Reports 7 Yes
Concrete Yes
Bolts Installed in Concrefe Yes
Reinforcing and Pre-Stressing Steel Yes
Structural Welding Yes
High-Strength Bolting Neo
Structural Masonry Yes
Spray-Applied Fireproofing No
Piling, Dnlled Piers and Caissons Yes
Shotcrete No
Special Grading, Excavations & Filling No
Smoke Control System No
Layout Inspection (Form Survey) Yes
Soils Bearing Test Yes
Wood Trusses & High-Load Wood Diaphragms Na
Penetration Fire Stopping No
Insulated Roof Deck. No
Exterior Insulation & Finish Systems No

- Pre-Fabricated Metal Buildings No
Other n

PEOPLE DETAILS
Dese. Orgaaization Name Address City  State Postal Phonel

Applicant LCCP (Tim Langan)

Billed Toe THE PROMISELAND CHURCH WEST, INC.

201 OAK PLAZA Austin TX. 78753 (512)587-4354C
1301 N CAPITAL OF TEXAS HWY SUITE 100 AUSTIN TX 78746 (512)220-6383

FOLDER FEE
Fee Description Fee Amonnt Balauce
Plan Review Fee $2,491.00 $0.00
Development Services Surcharge $99.64 $0.00
PROCESSES AND NOTES
Proeess Description Ktatus Schedule Date Start Date End Date Assigned Staff A # of
tiempts
Plan Review Administration Open 0
I . Carol Raney
Coordinating Reviews Approved May 6,2013 Jan 9, 2013 May 8, 2013 512—974—346é§) 7
Design Standards Revi Approved  Jan9,2013 Feb 8, 2013 Feb 8, 2013 Doug Vatra ( 1
ign Standards Review pprove an 9, 2 eb 8, eb 8, 2 512_974_2295§)
. N 3] Votra

Building Reviewer Approved Jan 9, 2013 Feb B, 2013 Feb 8, 2013 5;),_;]’3974?229(5@) 1
Electrical Revi ed  Mar27,2013  Feb14,2013  Mar2s, 2013 Lionn Vasile( 2

ectri eviewer Approve: ar 27, 2 eb 14, ar 28, 512.974-253 7-@)
Mechanical Revi Approved  Mar27,2013  Feb15,2013  Mar2s,2013  onQuirosal 2

cchani eviewer pprov ar 27, 21 eb 15, ar 28, 21 512-974«3481@)
Plumbing Reviewer Approved May 6, 2013 Feb 11, 2013 May 7, 2013 Bryan Ellis (512-974-2685@) 3

. . Lou Quiroga (

Energy Reviewer Approved Mar 27,2013 Feb 14, 2013 Mar 28, 2013 512-974—34817@) 2

. . Sonny Pelayo (
Fire Reviewer Approved Mar 27,2013 Feb 22, 2013 Apr 11,2013 512‘974‘0194@) 2

. . . Carol Raney (
Site Plan Review Approved Jan 9, 2013 Jan 15, 2013 Jan 15, 2013 5]2-974—3469@) 1

. . . Carol Ran

Special Inspections Reviewer Approved  Mar27,2013  Jan 15,2013 Mar27,2013 3?97 Mj’gé@) 2
Revisions After Issuance Open 0

AustinTexas gov - The Official Web site of the City of Austin
For parmit questionsfissues: Send emall or (512) 974»6370@.
Leaal Notices | Privacy Statement

© 2006 City of Austin, Texas. All Rights Reserved,

P.O. Box 1088, Austin, TX 78767 (512} 87420003
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GREG GUERNSEY 2/20/2013
25 (Pages 97 to 100}
97 99
1 terms of what the statute says? I mean, I've read it 1 Q. And I'm not sure what a columbarium is. Are
2 correctly. 2 you? IthinkIknow, but —
3 A. Perhaps if you could give me a specific 3 A. IthinkI know, toe. I'd have to go back and
4 example. 4 actually look up the definition. I think the state
5 Q. I'm just reading the statute, Mr. Guermnsey, 5 definition has actually changed. But no, I would agree
6  and I'm just asking you if there's something else, some | 6  thatit's not an amphitheater.
7 other interpretive provision of the statute that I need 7 Q. Okay. So none of the accessory uses for
8  to look at that I'm not reading. Because what it says 8  principal civic use would be applicable to the
9 s~ 9 amphitheater, would it?
10 A. T guess to the extent that we're talking about | 10 A. As anaccessory, no. As a principal, yes, in
11 accessory use, that may be correct. i1 this case.
12 Q. Andif you look at 25-2-897, which is 12 Q. An amphitheater, are you aware of a bunch of
13 "Accessory Uses for a Principal Civic Use." Right? 13 churches, synagogues, mosques or places of worship that
14 - A. Okay. 14  are outdoor amphitheaters in the city of Austin?
15 Q. Andis areligious assembly a civic use? 15 . The particular case that was presented to me,
16 A. A religious assembly is a civic use. 16  and X would have to go back to look through seme of the
17 (3. Okay. So "For a principal civic use, the 17 documents which may be in here or that you have —
18  following are accessory uses: A dwelling unit .. 18 Q. Yeah, we will.
18 occupied by a family." Okay. That's notan 19 A. — 1 think it was described that the
20 amphitheater, is it? 20 activities that would take place in one building, the
21 A. No,sir. 21 main building, would also be the same that would take
22 Q. "Refreshment stands and convenience foodor | 22 place in this particular building, the amphitheater
23 beverage sales that serve a public ... use.” That might | 23 building.
24 beinan amphitheérer, but that's not an amphitheater 24 Q. So disc golf?
25 itself, is it? I mean, you're not using a 1,000-seat 25 A. I'm not sure what you mean.
98 ‘ 100
1 amphitheater to sell refreshments. I mean, that's 1 Q. TIs disc golf going to take place in the main
2 incidental fo 1t, isn't it? 2 building?
3 A. 1would agree, yes. 3 A. The religious worship is the principal use on
4 Q. An amphitheater isn't a cafeteria, a dining 4 this property. I'm not sure if they play disc golfin
5 hall or similar food services that are primarily for the 5  the sanctuary of most churches —
6  convenience of the employees, residents, clients, 6 Q. Howabout —
7  patients, or visitors, is it? 7 A. — synagogues or other places of worship.
8 A. That one may actually be a little different 8 Q. How about dance lessons?
9 with respect to religious assembly uses. We've had, I 9 A. The Zumba thing you were talking about?
10 believe, instances in the past in the city of Austin 10 Q. Zumba, piliates, exercise instruction?
11 where we've had soup kitchens come up, and we've said 11 A. 1 think— I think there are many religious
12 that thatis integral to the principal use and not 12 assembly uses in the city of Austin that provide
13 npecessarily accessory in all cases. 13 services that may account for various activities which
14 Q. Okay. But that's not an amphitheater, is 1t? 14  may or may not include those as being really, I guess
15 A. No, sir. 15  you could say incidental and customary that you might
16 Q. A gift shop, news stand or similar commercial 16 find in the city.
17  activities primarily for the convenience of employees, 17 Q. Isn't that more in the nature of community
18  residents, clients, patients, or visitors, that's pot an 18  recreation than it is in the nature of religious worship
19 amphitheater either, s it? 19 or religions assembly?
20 A. No,sir. 20 A. Community recreation is probably somethmg
21 Q. Andit's not a — an araphitheater isn't a 21  more specific. I mean, and there's a definition of that
22 parking facility, is it? Although it may have one next 22 inhere, too.
23 toit, itself itisn't a — you don't park in an 23 Q. Yeah, I'm aware of that.
24 amphitheater. 24 A. Okay. Ilook at that as being different.
25 A. Correct. 25 Q. Mr. Guemnsey, can you have an llegal activity

U.S. LEGAL SUPPORT -

(800)

AUSTIN, TEXAS

734-49595
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CITY OF AUSTIN
APPLICATION TO BOARD OF ADJUSTMENT
INTERPRETATIONS
PART I: APPLICANT’S STATEMENT

(Please type)
STREET ADDRESS: 8901 West State Highway 71
LEGAL DESCRIPTION: Subdivision —
53.11 acres as described in the attached restrictive covenant

Lot (s) Block Outlot Division,

ZONING DISTRICT: RR

I/WE, K ButLER L SECRETNRY _ on behalf of myself/ourselves as
authorized

Agent for kllu, CounTRY ESTRTES (—Loueowudls hssed affirm that on_ THE l%m

* Day of October, 2011, hereby apply for an interpretation hearing before the Board of

Adjustment.

Planning and Development Review Department interpretation is:

1) An outdoor amphitheater that seats 1,000 people is a Religious Assembly use when the
applicant's site development permit application asserts that it is for Religious Assembly;

2) one that expands the definition of Religious Assembly (25-2-6(41)) to include "musical and
theatrical perfoxmances" and concerts if the concert is held for a charitable purposes;

3) one that an outdoor amphitheater that seats 1,000 people is a prmmpal use of the property if the
applicant claims a Religious Assembly use; and

4) that once a Religious Assembly use is applied to a structure, then the approval procedures
mandated by Chapter 25-2 for an outdoor amphitheater (conditional use permit) no longer apply.

I feel the correct interpretation is:

1) By definition, Religious Assembly use excludes private primary or secondary educational
facilities, community recreational facilities, day care facilities, and parking facilities. A 1,000
outdoor amphitheater is not a customary structure anywhere in the City and is certainly not a
customary structure for religious assembly. Ifa new structure (outdoor amphitheater) is
proposed to fall under Religious Assembly, then the City Council should make that determination

after a public hearing.
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2) Since the Land Development Code ("LDC") excludes Community Recreational Facilities,
where one would expect to see musical and theatrical performances, outdoor amphitheaters are
also excluded from Religious Assembly. If concerts and musical and theatrical performances are
to be added, then the City Council should make that determination after a public hearing.

3) The LDC defines "Principal Use" as the "primary function of a site, building, or facility." As
a Principal Use, the applicant can just build the amphitheater and no other buildings on the
property. A 1,000 seat outdoor amphitheater, regardless of who owns or operates the facility,
constitutes "Outdoor Entertainment," as defined in 25-2-4(45) and must be regulated and
approved as an outdoor entertainment use.,

4) This type of structure used for outdoor concerts, musical and theatrical performances is not a
permitted use in any zoning classification; it is always a conditional use that the Land Use )
Commission must approve. The applicant must file for a zoning change and then a conditional
use permit to operate an outdoor amphitheater.

NOTE: The board must determine the existence of, sufficiency of and weight of evidence
supporting the findings described below. Therefore, you must complete each of the applicable
findings statements as part of your application. Failure to do so may result in your application
being rejected as incomplete. Please attach any additional support documents.
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1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
regulations or map in that:

The four interpretations ("Interpretation") are based on the applicant's statement that the outdoor
amphitheater will be used for "Religious Assembly." "25-2-6(41) Religious Assembly use is
regular organized religious or religious education in a permanent or temporary building. The use
excludes private primary or secondary educational facilities, cormmunity recreational facilities,
day care facilities, and parking facilities.” (emphasis added)

The Interpretation approved the outdoor amphitheater as a principal use of the property. This
means, the applicant could just build the outdoor amphitheater and parking on the property.
Given the large size of the outdoor amphitheater, it is beyond question or any reasonable doubt
that the Interpretation far exceeds the authority of the Director to approve a use that is strictly
prohibited in RR zoning or to administratively approve a use that can only be approved as a
conditional use.

According to the Texas Supreme Court, the Texas Religious Freedom Act ("TFRA") provides
that "a government agency may not substantially burden a person's free exercise of religion
[unless it] demonstrates that the application of the burden to the person...is in furtherance of a
compelling government interest and is the least restrictive means of furthering that interest."
There can be no question that the City has a compelling interest in regulating the location and
community impacts of outdoor amphitheaters. It is also beyond question that TFRA does not
-authorize an administrative approval process when Chapter 25-2 requires a conditional use permit
approval process for outdoor amphitheater..

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:

The Interpretation authorizes a principal use (outdoor amphitheater) that is not in character with a
RR zoning district or any residential district. The Interpretation authorizes a principal use that is
not in character with any zoning district in the City. An outdoor amphitheater, particularly one
that is for 3,500 people is a commercial type use that requires a conditional use permit. See 25-2-
491 Use Chart.

3. The interpretation will not grant a special privilege to one property inconsistent with other
properties or uses similarly situated in that:

The Interpretation being appealed grants an unprecedented special privileges to the applicant by
allowing the applicant to avoid 1) filing a re-zoning application to obtain a base commercial
zoning district in which outdoor entertainment is a conditional use; and 2) requirement of
obtaining a conditional use permit. The interpretation grants the applicant a substantive right or
privileges not allowed under Chapter 25-2 by 1) authorizing a principal use (outdoor
amphitheater) prohibited in a RR zoning district; and 2) authorizing a conditional use without
obtaining a conditional use permit. The Interpretation denies due process to the adjoining
landowners and usurps the authority of the Planning Commission to approve a conditional use

permit.

The reason such venues require conditional use permit is due to the significant, adverse impacts
on adjoining land. Therefore, an outdoor amphitheater use can not be approved administratively.
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Pursuant to interpretation being appealed, so long as a religious assembly use exists on the land,
an outdoor amphitheater can be built and operated . Further, the interpretation authorizes uses
that are otherwise prohibited in the RR district so long as the use is for charitable purposes or any
activity that constitutes "Religious Assembly, such as "Musical or theatrical performances.”
Please note the bolded language. The interpretation gives any owner of the property that has a tax
exemption to hold as many "Musical and theatrical performances” that it wants.

APPLICANT/AGGRIEVED PARTY CERTIFICATE - I affirm that my statements contained

in the co;)%e apg' ation are true and correct to the best of my knowledge and belief.
Signed Printed_ ¥t™ BoTe 1L

Mailing Address Ti0o Blle T STHE (AUE

City, State & Zip Po ST 1M LY 8136 Phone é{z-288-365‘3

OWNER’S CERTIFICATE - I affirm that my statements contained in the complete application
are true and correct to the best of my knowledge and belief.

Signed Printed

Mailing Address

City, State & Zip Phone
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Robert Kleeman
9607 Dawning Court
Austin, Texas 78736

October 21, 2011

Mr. Jeff Jack, Chair
Board of Adjustment
City of Austin

P.O. Box 1088
Austin, Texas 78767

Re: Interpretation Appeal by Hill Country Estates Homeowners Association
("HCEHA"); SP-2011-0185C ("Permit")

Dear Mr:

I am a resident of Hill Country Estates and a member of the HCEHA. | am writing this
letter on behalf of Kim Butler who is the Secretary of the HCEHA. | am tendering this
interpretation Appeal within 20 days of the HCEHA receiving written confirmation that the City
has administratively approved the Permit that allows the construction and operation of a

conditional use.

As described in Section 25-1-131(A)(1)(c), the HCEHA is a neighborhood organization
that has an interest in the development of the 53.113 acres located at 8901 W. SH 71, Austin,
Texas. The 53 acres is the property described in SP-2011-0185C and is described in the
restrictive covenant recorded in Document No. 2011146026, Official Public Records of Travis
County, Texas ("Property"). The HCEHA has met the requirements of Section 25-1-131(C) by
communicating its concerns regarding the proposed development described in the permit.
Enclosed is a copy of comrespondence to City staff regarding site development permit
application case SP-2011-0185C ("Case"). Also, please see the enclosed print of the screen
from the City's web site regarding the Case to verify HCEHA's interested parly status.

As stated in the previous correspondence fo City staff and the Interpretation Appeal
application form, HCEHA appeals the administrative decision to approve an outdoor
entertainment venue with 1,000 fixed seats and a hill side seating area that the applicant has
represented can hold an additional 2,500 people. The Permit authorizes the use of the Venue
- for concerts and musical and theatrical performances. Under Chapter 25-2-4(45), such a
structure and use are classified as Outdoor Entertainment. Under Section 25-2-491(A), this
type of structure is not a permitted use in any zoning district and is a conditional use in a limited
number of commercial zoning districts. The Property is zoned RR and is surrounded by

residentially zoned property.

Outdoor Entertainment is a strictly prohibited use in all residential zoning districts. Even
where an Outdoor Entertainment venue is conditionally allowed, it requires a conditional use

MHDocs 3501416_1 980639.2
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permit. By classifying Outdoor Entertainment as a conditionally use, Chapter 25-2 provides
adjacent property owners procedural rights and protections by requiring a Land Use
Commission to hold a public hearing before approving a conditional use permit. Further,
Chapter 25-5 specifies that conditional use permits are purely discretionary in nature, just like
zoning. In other words, approval of a conditional use permit is a legislative function.

By interpretation, City staff has usurped the legislative authority of the Planning
Commission by administratively approving the Permit which includes the Venue. The
administrative approval of the Permit has denied the adjoining property owners their due
process rights granted by Chapter 25-2. That is, Outdoor Entertainment is strictly prohibited in
RR zoning. Under Chapter 25-2, the applicant should have requested a zoning change to a
zoning district in which Outdoor Entertainment is allowed as a conditional use. If the Permit
applicant obtained the requisite re-zoning, then the Permit applicant would be required to file a
conditional use permit application. The HCEHA and its members have been denied their rights
- under Chapter 25-2. As a result of the interpretations being appealed, the Permit applicant has

received several special benefits and privileges- the administrative approval of a use and
- structure without appropriate zoning or a conditional use permit.

Finally, one of the interpretations being appealed has the effect of substantively
amending the definition of "Religious Assembly”" in Chapter 25-2 by adding an outdoor
entertainment venue as an included use even though Section 25-2-(41) clearly excludes
"community recreational facilities" as religious assembly. Again, amending the definition of -
Religious Assembly in Chapter 25-2 is a legislative function of the City Council. In effect,
approval of the Permit constitutes an amendment of 25-2-491 to show Outdoor Entertainment
as a permitted use in all zoning districts if the applicant claims the use is a religious assembly.

The HCEHA requests the Board of Adjustment to grant its appeal and instruct City staff
to take immediate action to cancel the approval of the Permit so that the Permit applicant is

required to following the requirements of Chapter 25-2, including the necessity of obtaining a
conditional use permit for an appropriately zoned tract of land.

Thank you for your consideration.

Very truly yours,

Robert Kleeman

Enclosures

MHDocs 3501416_1 980639.2
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City of Austin
Law Department

01 W, 2" Streer. P.O. Box 1088
Austin. Texas 78767-1D88
(512) Y74-2268

Writer's Direct Line Writer's Fax Line
512.9742974 512-074-6490

October 27, 2011

Robert Kleernan

MUNSCH HARDT KOPF & HARR, P.C.
Frost Bank Tower

401 Congress Avenue, Suite 3050

Austin, Texas 78701-4071

Re: Promiseland Zoning Appeal (SP-2011-0185C)

Dear Robert:

Per your request, I am writing to explain why the Planning & Development Review
Department (“PDRD”) has rejected your administrative appeal of October 21, 2011 as untimely.

City Code Section 25-1-182 (Initiating an Appeal) requires that an administrative appeal
be submitted no later than 20-days after the decision was made. In this case, while Title 25 does
provide a right of appeal for zoning determinations, the decision to allow construction of the
outdoor amphitheater as part of a religious assembly use was made by Director Guernsey on
December 23, 2008, which is well beyond the 20-day limitations period. I have attached a copy
of the use determination, which was made by email, along with the applicant’s initial request and
more recent correspondence from staff outlining conditions on the project.

As we discussed, ini most cases the date of a zoning use determination will be the date of
the site plan or permit approval for the project. However, in some cases use determinations are
made by the Director well before a development application is submitted, and that is what
occurred in this case,

We recognize that this process is more informal than what is required for a development
approval. As I mentioned, some cities require a separate application if a developer wants to
obtain (and later rely on) a use determination before applying for permits. However, the City’s
Land Development Code does not require a formal application for a use determination, and there
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Rohert Kleeman
October 27
Page 2

is no legal requirement against making such determinations by correspondence. The Board of
Adjustment has considered timely appeals of such determinations in the past.

Brent D. Lloyd
Assistant City Attorney

cc Greg Guernsey
George Zapalac
Sarah Graham
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City of Austin
Law Department EXHIBIT “ L~

301 W. 2™ Street, P.O. Box 1088
Austin, Texas 78767-1088
(512) 974-2268

Wrter's Direct Line Writer's Fax Line
512.974-2974 512-974-6490
June 13, 2013
Robert Kleeman
Munsch Hardt Kopf & Harr

401 Congtess Avenue, Ste. 3050
Austin, TX 78701

Re: Promiseland West—Appeals of Building Permit for Amphitheater

Dear Mr. Kleeman:

In support of the Director of Planning & Development Review (“PDRD”) and the
Building Official, I am writing in response to the two appeals you filed to the above-
referenced building permit issued for an amphitheater previously approved in connection
with the Promiseland West site plan.

After reviewing your submittals and the prior record in this case, the Director has
determined that the appeals are untimely and do not fall within the subject matter jurisdiction
of either the Board of Adjustment (“BOA”) or the Building & Fire Code Board of Appeals
(“BFCBA”). Following is a summary of the reasons for the Director’s decision.

L BOA Appeal

A.  Prior Zoning Determinations

Though styled as an appeal of the May 2013 building permit,’ the bulk of your BOA
appeal challenges prior administrative determinations and staff-level communications made
in connection with the amphitheater between 2007 and 2011. The allegations at pages-1-9
focus on the Director’s 2008 zoning use determination and the 2011 site plan approval and
related restrictive covenant, along with various staff emails from 2007-2008.

! Since your appeals allege error in issuance of the building perrmit, it is assumed for purposes of this letter that
you are challenging BP No. 2013-047496-BP, which is attached hereto for reference. The document incladed
and cited in both appeals, however, is the separately issued plan review.
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Robert Kleeman
June 13, 2013
Page 2

Appeal of these prior determinations is untimely under City Code § 25-1-182
(Initiating an Appeal) for reasons explained in my letters to you on October 27 and December
30, 2011, both of which are attached to your appeal. Additionally, on March 21,2013, the
Travis County District Court (Livingston, J.) granted a plea to the jurisdiction filed by the
City in response to litigation brought by your client challenging these same determinations.
As you are aware, that case remains pending on your client’s appeal to the Third Court.

B. Building Permit

_ A copy of the building permit, issued on May 10, 2013, is attached hereto.for
reference, but was not included with your appeal as required under City Code § 25-1-183(3)
(Information Required in Notice of Appeal). The only error alleged in connection with the
permit is a notation on the City’s website listing the structural “Sub Type” as: “Amusement,
Soc. & Rec. Bldgs.”

That notation does not appear on the actual building permit, nor does it constitute a
“use determination” under Section 25-1-197 (Use Determination) or in any way authorize
new uses not allowed under the City’s zoning regulations, as previously construed by the
Director. Rather, the sub-type notation references occupancy categories for which the
structure is approved under the 2009 International Building Code, as adopted in City Code §
25-12-1 (Building Code). From a construction standpoint, structures are frequently rated for
occupancy types under the Building Code that may not be allowed under applicable zoning
regulations.

Your appeal does not challenge the Building Official’s designation of the appropriate
occupancy rating under the Building Code. Moreover, since the Building Code is not a
zoning ordinance, issues related to structural requirements are not within the BOA’s subject
matter jurisdiction. See Texas Local Gov’t Code § 211.009(1) (authorizing BOA appeals for
determinations made under zoning enabling statute or local zoning ordinances); City Code
Section § 2-1-111 (F) (authorizing BOA appeals for determinations made under Chapter 25-2

(Zoning)).

IL BFCBA Appeal

Your appeal to the BFCBA focuses on the same zoning determinations covered in
your BOA appeal. In addition to being time-barred, zoning determinations are beyond the
jurisdiction of the BFCBA, which is limited to “appeals of orders, decisions, or
determinations made by the building official relating to the application and interpretations of
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June 13, 2013
Page 3

the Building Code and Fire Code.” See City Code Section §2-1-121(C) (Building and Fire
Code Board of Appeals) (emphasis added). ~

The appeal does not allege that the building permit violates the Building Code or the
Fire Code, neither of which is mentioned. Like the BOA appeal, it also fails to include a
copy of the actual building permit and instead focuses on notations appearing on the city
website in connection with the separately issued planreview (No. 2013-002081PR), which is
not an appealable decision. See City Code § 25-11-93 (4dppeal) (granting a right of appeal
for a decision by the building official to “grant or deny a permitto the [BFCBA]”) (emphasis
added). : ~

Based on the reasons explained above, the Director has determined that your appeals
are untimely and beyond the jurisdiction of either the BOA or the BECBA. As always,
please do not hesitate to contact me if you have questions or concerns regarding this matter.

Sincerely,

Y4

Brent D. Lloyd
Assistant City Attorney

cc Sue Edwards
Greg Guernsey
Leon Barba
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,éJf B ET * 3
SNEED, VINE & PERRY e
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
ESTABLISHED 1926
900 CONGRESS AVENUE, SUITE 300
AUSTIN, TEXAS 78701
TELEPHONE (512) 476-6955 FACSIMILE (512) 476-1825
Writer’s Direct Dial: HrYs) i .
12 4943135 I

July 2, 2013

By Hand Delivery

Board of Adjustment

c/o Susan Walker

505 Barton Springs Road
Room 530

Austin, Texas 78704

Re:  Appeal of Decision by Greg Guernsey to Not forward May 28, 2013 Appeal to
the Board of Adjustment For the Issuance of a Building Permit for an Outdoor
Amphitheater, 8901 West State Highway 71, Case Number 2013-002081PR

(“Permit”)
Dear Chairman Jack and Members of the Austin Board of Adjustment:

This firm represents the Hill Country Estates Home Owners Association (“HCE”) and the
Covered Bridge Property Owners Association, Inc. (“CB”) with respect to their appeal of the
issuance of the Building Permit. CB and HCE meet the requirements of an interested party, as
defined by the City Code.

On May 10, 2013, the City of Austin issued a building permit for an amphitheater to be
constructed on 53 acres located at 8901 West State Highway 71, Austin, Texas 78736
(the “Property”). The Permit was issued in conjunction with City case number 2013-002081 PR.

On May 28, 2013 a representative of CB and HCE delivered to City staff an appeal to the

Board of Adjustment and an appeal to the Building & Fire Code Board of Appeals regarding the
May 8, 2013 approval of a permit and the issuance of the May 10, 2013 building permit for the
outdoor amphitheater which is the first building permit issued for the amphitheater.! In addition
to the appeal, the CB/HCE representative also delivered a standing letter and the appropriate
filing fee for an appeal to the Board of Adjustment. A copy of a confirming email sent to Leon

" Barba on May 28, 2013, who took delivery of the appeal related documents, is enclosed. Also
enclosed are copies of the May 28, 2013 appeal, the standing letter, and the filing fee check. The
May 28, 2013 CB/HCE appeal is incorporated into this letter and into this appeal for all

purposes.

' This letter and the accompanying appeal application do not pertain to the CB/HCE appeal to the Building & Fire
Code Board of Appeals.

AUSTIN . GEORGETOWN
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Board of Adjustment
July 2, 2013
Page 2

On June 14, 2013, Assistant City Attorney Brent Lloyd sent a letter dated June 13, 2013
to me regarding the May 28, 2013 appeal to the Board of Adjustment. In his June 13, 2013
letter, Mr. Lloyd wrote:

“After reviewing your submittals and the prior record in this case, the Director of
Planning and Development Review has determined that the appeals are untimely
and do not fall within the subject matter jurisdiction of either the Board of
Adjustment or the Building & Fire Code Board of Appeals.”

The balance of Mr. Lloyd’s letter summarizes “the reasons for the Director’s decision.”
According to Mr. Lloyd’s June 13, 2013 letter, these are all decisions that Mr. Guernsey made
after Mr. Guernsey received and reviewed the May 28, 2013 CB/HCE appeal.

CB and HCE are appealing the decisions described in the June 13, 2013 Brent Lloyd
letter. The decisions being appealed are described in the Appeal Application. A copy of the
June 13,2013 Brent Lloyd letter is enclosed with the Appeal Application.

‘ Pursuant to Section 211.010(a)(1), Texas Local Government Code (“TLGC”), HCE and
CB file this appeal of Director Guernsey’s decision to not forward the CB/HCE May 28, 2013
appeal to the Austin Board of Adjustment. Pursuant to Section 211.009(a)(1), the Board of
Adjustment has the authority to “hear and decide an appeal that alleges error in an order,
requirement, decision, or determination made by an administrative official in the enforcement of
[Subchapter A of Chapter 211 of TLGC] or an ordinance adopted under [Subchapter A of
Chapter 211 of TLGC].”

The present CB/HCE appeal to the Board of Adjustment alleges that Director Guernsey
made one or more errors in his decision to not forward the May 28, 2013 CB/HCE appeal to the
Board of Adjustment. The present CB/HCE appeal alleges that Director Guernsey’s decision is
erroneous under Subchapter A, Chapter 211, TLGC and under Chaptet 25-2 of the Austin Land

Development Code.

CB, HCE, and their members are aggrieved parties because their substantive and
procedural rights under Section 211.010(a)(1) TLGC and under the City Code have been denied
them by Mr. Guernsey’s decision to pass judgment on the May 28, 2013 appeal and his decision
to not forward the May 28, 2013 appeal to the Board of Adjustment. In other words, Mr.
Guernsey has made a determination in the enforcement of Subchapter A, Chapter 211, TLGC
and under Chapter 25-2 of the Austin Land Development Code. Section 211.009(a)(1), TLGC
establishes the Board of Adjustment’s authority to hear and decide an appeal alleging an error by
an administrative official in the enforcement of Subchapter A of Chapter 211, TLGC and
Chapter 25-2 of the Austin Land Development Code, which was adopted pursuant to Subchapter

A of Chapter 211, TLGC.
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Board of Adjustment
July 2, 2013
Page 3

HCE and CB are registered neighborhood associations and meet the requirements of
Section 25-1-131(A) & (C) LDC to be Interested Parties by communicating their respective
concerns regarding the proposed development described in the Building Permit. The enclosed
‘May 28, 2013 appeal materials includes copies of email correspondences to City staff requesting
recognition of Interested Party status with respect to the Building Permit application and the
refusal of City Staff to do so. Mr. Frank Goodloe is treasurer of CB and Margaret Butler is the
President of the HCE. Both HCE and CB are registered neighborhood associations with the City
of Austin. All materials establishing the standing of CB and HCE in the May 28, 2013 appeal
are incorporated into this letter for all purposes.

Importantly, the reasons given in the June 13, 2013 Brent Lloyd letter for Mr. Guernsey
not forwarding the May 28, 2013 appeal to the Board of Adjustment do not include any assertion
that CB or HCE are not interested parties, as defined by Section 25-1-131. Mr. Guernsey’s
reasons do not include his finding that the May 28, 2013 appeal was filed more than 20 days
after the issuance of the May 10, 2013 building permit.

The contact information for Margaret Butler is (512) 699-6692 and her mailing address is
7100 Bright Star Lane, Austin, Texas 78736. The contact information for Frank Goodloe is
(512) 906-1931 and his mailing address is 6705 Covered Bridge, Unit 10, Austin, Texas 78736.

Please let me know if there are any questions.

Sincerely,

SNEED, VINE & PERRY, P.C.

By: Q’/{’iﬁé@\

Kobert Kleeman

RIK:dm
Enclosures
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or other reproduction of this message is strictly prohibited.
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Subject: Appeals Regarding Building Permit for Outdoor Amphifheater 8901 West SH 71 [MH-
MHDocs.FID894290]

Leon:

Thanks for receiving the appeal to the Board of Adjustment and the appeal to the
Building and Fire Code Commission today. For your convenience, | have attached
PDFs of the two appeals, the standing letter for the Board of Adjustment appeal and the

* filing fee check that | left you.

Please let me know if there is any additional information required to complete the appeal
application.

10



Brent D. Lloyd

Assistant City Attorney
(512) 974-2974

Subject: FW: Appeals Regarding Building Permit for Outdoor Amphitheater 8901 West SH 71
[MH-MHDocs.FID894290]

Dear Mr. Barba:

I represent the Covered Bridge Property Owners Association and the Hill Country Estates
Homeowners Association regarding their appeals of the issuance of a building permit for an
outdoor amphitheater on RR zoned property located at the above referenced address. 1am
following up with you regarding the appeals to the Board of Adjustment and the Building and
Fire Code Commission that | delivered to you on May 28, 2013. Copies of those appeals and the
check for the payment of filing fee for the Board of Adjustment appeal are attached.

Has my clients’ Board of Adjustment appeal been forwarded to the Board of Adjustment as
required by Section 211.010(b) of the Texas Local Government Code? If not, please let me know
when you anticipate that my clients’ appeal and “all papers constituting the record” of the of
the building permit being appealed will be forwarded to the Board of Adjustment. If you do not
intend to forward my clients’ appeal and the record of the building permit to the Board of
Adjustment, please notify as soon as such a decision is made.

Likewise, | have the same questions regarding my clients’ appeal to the Building and Fire Code
Commission.

Since our meeting on May 28, 2013, | have changed law firms. |sentyou my new contact
information by email on June 8, 2013. | resent my V-Card yesterday morning. Out of an
abundance of caution, | have also attached my V-Card to this email

Please confirm your receipt of this email.

Robert Kleeman

Sneed, Vine & Perry, P.C.

900 Congress Avenue, Suite 300
Austin, Texas 78701

{512) 476-6955 — main

(512) 494-3135 - direct

" (512) 476-1825 — fax

ok e okook ok ko sk ok ok ok ROk K Ok Kok R oRoR Kok R R Rk sk R kR R kR kR Kok ok R R ok kR Rk k

This communication may be protected by the attorney/client
privilege and may contain confidential information intended only
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for the person to whom it is addressed. If it has been sent to
you in error, please reply to the sender that you have received
the message in error and delete this message. If you are not
the intended recipient, any dissemination, distribution, copying
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CITY OF AUSTIN
APPLICATION TO BOARD OF ADJUSTMENT
INTERPRETATIONS

PART I: APPLICANT'S STATEMENT
(Please type)

STREET ADDRESS: 8901 West State Highway 71, Austin, Texas 78736.

LEGAL DESCRIPTION: 53.11 acres as described in a Restrictive Covenant recorded in
Document No. 2011146026, Official Public Records of Travis County,  Texas

(“Property”)

Lot (s) Block Outlot Division

ZONING DISTRICT: RR

We, Margaret Butler, on behalf of myself and as Authorized Agent for Kim Butler and as
Authorized Agent for Hill Country Estates Home Owners Association and Frank
Goodloe, on behalf of myself and as Authorized Agent for Covered Bridge Property
Owners Association, Inc., affirm that on July 2, 2013, we hereby apply for an
interpretation hearing before the Board of Adjustment.

The Director of Planning and Development Review Department interpretations
regarding his decision to not forward to the Board of Adjustment the appeal submitted
by Hill Country Estates Home Owners Association (“HCE”") and the Covered Bridge
Property Owners Association (‘CB") regarding the issuance of a building permit in
connection with City Case No. 2013-002081-PR for the Property (“‘Permit"":

1. The Director of Planning and Development Review ("Director") has determined
that the Board of Adjustment has no subject matter jurisdiction under either Section
211.009(a) (1), Texas Local Government Code or Section 2-1-111, City Code to
hear an appeal that alleges that a building permit was issued in error.

2. The Director has the authority under Subchapter A, Chapter 211, Texas Local-
Government Code and the City Code to determine the subject matter jurisdiction of

Board of Adjustment.

! City staff describes the Permit has building permit having City case No. 2013-047496-BP. CB and HCE are
appealing the issuance of the permit in connection with City Case No. 2013-002081-PR. Even if the City has
assigned a new case number to the issued permit, it is the same permit that {s appealed.

1
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3. The Director has determined that the Board of Adjustment has no subject
matter jurisdiction under Section 211.009(a)(1), Texas Local Government Code or
Section 2-111(F), City Code to hear the May 28, 2013 CB/HCE appeal filed
pursuant to Section 211.010(a)(1) that alleges the Permit was issued in error.

4. The Director has the discretionary authority under Section 211.010(b), Texas
Local Government Code to not forward to the Board of Adjustment the May 28,
2013 CB/HCE appeal filed pursuant to Section 211.010(a)(1), Texas Local
Government Code.

5. The Director has determined that the May 28, 2013 CB/HCE appeal is
untimely with respect to the Permit issued on May 8, 2013.

6. The Director has determined that “under the prior record in this case,” CB and

HCE had the right to file only one appeal to the Board of Adjustment regarding the -
proposed outdoor amphitheater project on the Property. In other words, since late

January 2009, CB and HCE have had no right under Section 211.010(a)(1), Texas

Local Government Code to appeal any decision relating to the outdoor

amphitheater, including the May 8, 2013 issuance of the Permit.

7. The Director has determined that CB and HCE may not file any appeal to the
Board of Adjustment regarding the issuance of the Permit.

We feel the correct interpretations are:

1. The Board of Adjustment has subject matter jurisdiction under Section
211.009(a)(1), Texas Local Government Code and Section 2-111(F), City Code to
hear and decide an appeal that alleges an error in the decision to issue a building
permit if the alleged error relates to zoning regulations applicable to the subject
property and the permit.

2. The Board of Adjustment has subject matter jurisdiction under Section
211.009(a)(1), Texas Local Government Code to hear and decide an appeal that
alleges an error in the decision to issue any permit if the alleged error relates to the
zoning regulations applicable to the subject property.

3. The Director does not have the authority to refuse the filing of an appeal made
by an aggrieved person under Section 211.010(a)(1), Texas Local Government
Code if the aggrieved person has substantially completed the applicable
application form and submitted same within 20 days of the administrative decision
being appealed. k

4. An aggrieved person, who is not the permit applicant, may appeal a permit
approval, including a permit that incorporates an earlier interpretation by City staff,
if the error alleged relates to zoning regulations applicable to the permit and the
subject property.

5. All appeals that are timely and complete pursuant 10 the City Code and are
filed by an aggrieved person pursuant to Section 211.010(a) (1), Texas Local
Government Code, must be forwarded to the Board of Adjustment.
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6. The Director does not have the authority under Subchapter A of Chapter 211,
Texas Local Government Code or the City Code to determine the subject matter
jurisdiction of the Board of Adjustment over an appeal.

NOTE: The board must determine the existence of, sufficiency of and weight of
evidence supporting the findings described below. Therefore, you must complete
each of the applicable findings statements as part of your application. Failure to do
so may result in your application being rejected as incomplete. Please attach any

additional support documents.
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1. There is a reasonable doubt of difference of interpretation as to the specific intent of
the regulations or map in that:

This is an appeal of decisions made by the Director of PDRD on June 14, 2013
regarding an appeal to the Board of Adjustment filed on May 28, 2013 by CB and HCE.
Specifically, this is an appeal of the Director of PDRD’s determinations of his authority
to enforce Subchapter A, Chapter 211, Texas Local Government Code and Chapter 25-

2, City Code.

A. Background Facts. On May 28, 2013, CB and HCE filed an appeal with Leon
Barba appealing the issuance of the Permlt on May 8, 2013. The appeal alleged an
error in the issuance of the Permit because the activities described in-the permit
application are not authorized under the present zoning applicable to the Property. A
copy of the May 28, 2013 CB/HCE Appeal is attached and made a part of this appeal

for all purposes.

On June 14, 2013, Assistant City Attorney Brent Lloyd transmitted a letter to legal
counsel for CB and HCE in support of the decision of the Director of PDRD to deny the
May 28, 2013 CB/HCE appeal filed with the Board of Adjustment. In the letter dated
June 13, 2013, Mr. Lloyd wrote: '

"After reviewing your submittals and the prior record in this case, the
Director has determined that the appeals are untimely and do not fall
within the subject matter jurisdiction of either the Board of Adjustment
("BOA") or the Building & Fire Code Board of Appeals ("BFCBA")."

CB and HCE understand one of the purposes of Mr. Lloyd's June 13, 2013 letter is to
inform CB and HCE that the Director of PDRD will not forward the May 28, 2013
CB/HCE appeal of the issuance of the Permit to the Board of Adjustment. The
determinations described in Brent Lloyd’s June 13, 2013 letter are referred to as the
“Determinations” or “Mr. Guernsey’s Determinations.” A copy of the June 13, 2013
Brent Lloyd letter is enclosed and is made a part of this appeal for all purposes.

B. Differences in Interpretations of Applicable Law

1. Subject Matter Jurisdiction of the Board of Adjustment. There is a reasonable
doubt of difference of interpretation as to whether the subject matter jurisdiction granted
to the Board of Adjustment under Section 211.009(a)(1), Texas Local Government
Code (“TLGC’) includes appeals regarding the issuance of a building permit,

The first determination being appealed is Mr. Guernsey's Determination that the
Board of Adjustment does not have subject matter jurisdiction to consider an appeal of
the.issuance_of a building permit
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Section 2-1-111(F)(5), Austin City Code states that the Board of Adjustment shall
“perform other duties prescribed by ordinance or state law.” Pursuant to Section
211.009(a)(1), TLGC, the Board of Adjustment has the authority to:

“hear and decide an appeal that alleges error in an order, requirement,
decision, or determination made by an administrative official in the
enforcement of [Subchapter A of Chapter 211 of TLGC] or an ordinance
adopted under [Subchapter A of Chapter 211 of TLGC]."

Section 211.009(a)(1), TLGC is a statutorily mandated subject matter jurisdiction
for boards of adjustments in the state of Texas. The City Council has not limited the
scope of the authority of the Board of Adjustment because Section 2-1-111(F)(5), Austin
City Code conforms the subject matter jurisdiction of the Board of Adjustment to Section
211.009(a)(1), TLGC. Therefore, Mr. Guernsey does not have the authority to limit the
Board of Adjustment’s subject matter jurisdiction under Section 211.009(a)(1), TLGC.
As to the subject matter jurisdiction of the Board of Adjustment to hear and consider an
appeal of a building permit, the Texas Supreme Court has ruled that building permits
are within the subject matter jurisdiction of a board of adjustment under Section
211.009(a)(1) TLGC. Ballantyne v. Champion Builders, Inc., 144 S.W. 3d 417, 425

(Tex. 2004).

Mr. Guernsey's determination that appeals of the approval of a building permit
are outside the subject matter jurisdiction of the Board of Adjustment conflict with the
plain language of Section 211.009(a)(1), TLGC and the ruling of the Texas Supreme
Court in Ballantyne.

2 The May 28. 2013 Appeal is Untimely. In the June 13, 2013 Lloyd letter
focuses on the portions of the May 28, 2013 appeal that describe the errors in previous
decisions to approve permits with respect to the Property. The June 13, 2013 letter
states that “appeal of these prior determinations is untimely under City Code Section
25-1-182 for reasons explained in my letters to you on specifically refers to letters from
Mr. Lloyd dated October 27 and December 30, 2011, both of which are attached to your

appeal.”

Mr. Lloyd's letter does not challenge the fact that the May 28, 2013 CB/HCE
appeal was filed within 20 days of the issuance of the Permit. Mr. Lloyd's letter also
ignores the plain fact that the May 28, 2013 CB/HCE appeal alleges an error in the
decision to issue the Permit in May 2013. The Director of PDRD and Mr. Lloyd maintain
that an administrative decision in 2008 can control and preclude an appeal under
Section 211.010(a)(1), TLGC more than four years later. While the May 28, 2013
CB/HCE appeal includes some facts that overlap the facts relating to the October 2011
appeal, the May 28, 2013 CB/HCE alleges errors in the issuance of new and totally
different permit and alleges new facts.

Further, it does not matter whether the Director of PDRD believes he has
permanently determined all issues relating to the permitting of the outdoor amphitheater
on the Property. Section 211.010(a)(1), TLGC grants an aggrieved person, including
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CB and HCE, the right to appeal a decision or determination of an administrative official
to the Board of Adjustment. Each and every decision may be appealed. Section
211.009(a)(1), TLGC authorizes the Board of Adjustment (not the director of PDRD) to
decide whether it will hear the appeal.

The clear purpose of Sections 211.009 and 211.010, TLGC is to provide the
public an avenue to appeal administrative actions that an aggrieved person feels is
wrong. Each property and each permit application is different. Community values and
standards change over time. Every administrative decision should be subject to appeal,
and if deemed appropriate by the Board of Adjustment, reviewed by the Board of

Adjustment.

3. The Director of PDRD Has No Authority to Decide Which Appeals are
forwarded to the Board of Adjustment. Mr. Guemsey's Determinations necessarily
include his interpretation that the Director of PDRD has the discretionary authority to
ignore the mandate of the third sentence of Section 211.010(b), TLGC. This sentence
mandates that "...the official from whom the appeal is taken shall immediately transmit
to the board all the papers constituting the record of the action that is appealed.”

The right of appeal under Section 211.010, TLGC also includes the right to have
the appeal presented to the Board of Adjustment and to have the opportunity to be
heard by the Board of Adjustment.

CB and HCE contend that this is a non-discretionary obligation under state law.
The Director of PDRD does not have the ability or authority to thwart appeal rights of CB
and HCE under Section 211.010(a)(1) TLGC by arbitrarily deciding which of his
decisions can be appealed.

4. The Director of PDRD Has No Authority Under State Law or the
Chapter 25-2 to Determine the Subject Matter Jurisdiction _of the Board of
Adjustment. There is no mention in Chapter 211, TLGC or in the City Code that the
Director of PDRD or the administrative official whose decision is being appealed has the
authority to decide the subject matter jurisdiction of the Board of Adjustment. The
Director of PDRD has granted himself a power that neither state law nor the City

Code provides to him.

Subject matter jurisdiction is determined by state law and may be expanded by
the City Council. Section 211.009(a), TLGC provides: “The board of adjustment may:
(1) hear and decide an appeal that alleges error in an order, requirement, decision, or
determination made by an administrative official in the enforcement of this subchapter
or an ordinance adopted under this subchapter” (emphasis added).

The word “may” means the Board of Adjustment decides whether it will hear an

appeal and the Board of Adjustment will decide whether the appealing party has
standing. These powers of the Board of Adjustment are also reflected in Section 2-1-
111(F), City Code. The Board of Adjustment should have had the opportunity to decide
whether it wanted to hear the May 28, 2013 CB/HCE appeal. As a policy matter, the
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Board of Adjustment should never be precluded from reviewing an appeal filed by an
aggrieved party pursuant to Section 211.009(a)(1) seeks to present to this Board.

Under Sections 211.009 and 2.11.010, TLGC, the May 28, 2013 CB/HCE appeal
should be forwarded to the Board of Adjustment. The director of PDRD can raise his
subject matter jurisdiction objections at the hearing when the Board of Adjustment
decides whether it will hear and consider the appeal. If the Director of PDRD is
allowed to decide which of his or his staff's decisions are even forwarded to the Board of
Adjustment, then the right of appeal granted by Section 211.009(a) (1) TLGC is
completely nullified.

5. An appeal of use provisions could clearly permit a use which is in
character with the uses enumerated for the various zones and with the objectives of the
zone in question because: :

This appeal does not pertain to use provisions under Chapter 25-2 of the Land
Development Code. This is an appeal of certain determinations and decisions made by
the Director of PDRD regarding his enforcement of Subchapter A, Chapter 211, TLGC.
Therefore, this question is not applicable to the present appeal.

6. The interpretation will not grant a special privilege to one property
inconsistent with other properties or uses similarly situated in that:

This appeal does not pertain to the granting of special privileges to one property.
Therefore, this question is not applicable to the present appeal.
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APPLICANT/AGGRIEVED PARTY CERTIFICATE - I affirm that my statements contained in the
complete/;%ication are true and correct to the best of my knowledge and belief.

./ .
Signed //ijd/‘v"f Y o> Printed /\//.45442 —~— (77 o

Mailing Address__ 7/ oo /s /jA £ ché:r/ Z(}x’;c"
City, State & Zip_Aersvin, o TBT3L Phone_51Z. 627 . 669 2

OWNER’S CERTIFICATE — ] affirm that my statements contained in the complete application are true
and correct to the best of my knowledge and belief.

Signed Printed

Mailing Address

City, State & Zip Phone
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APPLICANT/AGGRIEVED PARTY CERTIFICATE — [ affirm that my statements contained in the
c
7

complete appjication aye trug and ct to st of my knowledge and belief,
™ e
Signed /)/M/% ZU - M erintea }L RANH \{/ g) oD Lo&

Mailing Address 6 705 QB VﬁQﬁﬂ (B@ t&?%:a@. U/U\“]( /0
City, State & Zip Q'Mf,(_} N/ T‘/X; ”755754“3?{) Phonew “/yjj/

OWNER’S CERTIFICATE — I affirm that my statements contained in the complete application are true
and correct to the best of my knowledge and belief,

Signed Printed

Mailing Address

City, State & Zip Phone
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User Name: Diann Mayer
Company: Sneed Vine & Perry PC

Corp Couriers-AUS
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(512) 479-4007

. RGN

Submitter Information

Shipping Information

AUSTIN, TX 78701
Phone: 512-476-6955 Ext: 264

Account: 1821 Service Type: 1HOUR
Name: SNEED VINE & PERRY PC Return Service: 1 HOUR
Requested By: DIANN MAYER Pieces: 1

Reference: 70645-0002 Weight: 1.0 Lbs.

BOL No.: Charges: 0.00
Entered: 02-JUL-2013 10:45 Quote: 24.00

Last Updated: 02-JUL-2013 11:45 (EST)

Pick Up From Deliver To

SNEED VINE & PERRY PC CITY BOARD OF ADJUSTMENT
DIANN MAYER DIANA RAMIREZ

900 CONGRESS AVE 505 BARTON SPRINGS ROAD
300 530

AUSTIN, TX 78704

Pickup Details

Delivery Details

Requested Date: 02-JUL-2013
Ready Time: 11:10

Plckup Instructions:
MUST BE DELIVERED BY 11:45

Actual Date:
Arrival Time:
Departure Time:

Requested Date: 02-JUL-2013
Deliver By: 12:10

Delivery instructions:

MUST GET SIGNED RECEIPT FROM DIANA
RAMIREZ

arairme. W26 - 35

Departure Time:

o M/,

Date: 7 ﬁ[z - ! ,s

Received by:

Xowan Q‘N@//

e ([

Print Name: DU\MA (2/_\{\’,“ '2&

aTrac Order Entry
© 2009 eTrac All rights reserved,
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NO. 13-13-00395-CV

THE COURT OF APPEALS OF TEXAS
FOR THE THIRTEENTH SUPREME JUDICIAL DISTRICT
CORPUS CHRISTI, TEXAS

HILL COUNTRY ESTATES HOMEOWNERS ASSOCIATION, and
COVERED BRIDGE PROPERTY OWNERS ASSOCIATION, INC,,
Appellants

v. :

GREG GUERNSEY and THE CITY OF AUSTIN,
Appellees

APPELLEES’ RESPONSE TO APPELLANTS’
MOTION TO EXPEDITE THE MANDATE

Appellees, Greg Guernsey and the City of Austin (collectively, the “City”),
file their Response to Appellant’s Motion to Expedite the Mandate pursuant to
Texas Rule of Appellate Procedure 18.1(c).

L
Introduction

Appellants, Hill Country Estates Homeowners Association and Covered
Bridge Property Owners Association, Inc.,' ask this Court to depart from normal
appellate procedures and issue the mandate early based on the erroneous
assumption that the City will use the time to avoid Appellants’ interpretation of

this Court’s ruling. This fear is unfounded for two reasons. First, nothmg in this

! Although Covered Bndge Property Owners Association, Inc, joins in Appellants’ Motion to
Expedite, a ruling on the motion would have no effect on Covered Bridge. Hill Country, at *6
(“we hold that the trial court did not err in granting the plea to the jurisdiction solely as it
relates to Covered Bridge on the issue of Guernsey’s ultra vires actions of not forwarding Hill
Country’s appeal.”)

IO1/266
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Court’s ruling requires the City to take any action regarding the site plan permit, or
any other permit. Second, no action taken by the City between the present and
issuance of the mandate will prejudice Appellees or deprive them of any rights or
remedies afforded under Austin’s Land Development Code, or state law.

1.
Argument and Authorities

A. No Action by the City Would Circumvent This Court’s Ruling.

Appellants broadly claim that by issuing a sound permit and certificate of
occupancy, the City would avoid this Court’s ruling. Motion to Expedite, at.p.2.
However, this Court expressly rejected Appellants’ request for a writ of mandamus
ordering the City to send the appeal to the Board of Adjustment, which would have
stayed all development on the site. Hill Country Estates Homeowner’s Ass'n v.
Guernsey, No. 13-1300395-CV (Tex. App.—Corpus Christi, May 7, 2014).
Because Appellants did not follow the proper procedure to petition for mandamus,
this Court rejected mandamus, and did not issue a writ. Id., at *7 n.6. Appellants
had an opportunity to obtain a form of expedited relief, this Court rejected it, and
Appellants seek to circumvent ‘that ruling by asking this Court to help them
mitigate the consequences of their failure to properly seek mandamus relief.

A,This‘Court affirmed ,all issues in favor of the City, remanding c;nly the
narrow issue of “whether the trial court possessed subject-matter Jjurisdiction to

hear Hill Country’s ultra vires claim that Guernsey failed to forward its

2
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administrative appeal.” Id., at *4. Answering that issue, this Court simply held that
“Hill Country sufficiently pleaded jurisdictional facts to invoke the trial court’s
subject matter jurisdiction.” Id. The effect of this Court’s ruling is to remand to the
trial court for a trial on the merits, rnot an order that the City take any specific
action. This Court’s opinion does not indicate that “this court found Hill Country’s
~ appeal to the Board of Adjustment filed on October 21, 2011, was still pending,”
requiring compliance with the stay provisions of the Local Government Code, as
Appellants assert. Motion to Expedite, at p.6. Rather, the opinion simply held that
“the trial court had Jjurisdiction to hear Hill Country’s ultra vires claims related to
Guemsey’s failure to forward the administrative appeal.” Hill Country, at +7. |
To expedite the mandate, Appellants submit a self-serving, overly broad
interpretation of the opinion arguing that the City is now required to forward the
appeal to the Board of Adjustment. However, consisfent with this Court’s ruling,
the City may now seek review on the merits, including Appellants’ standing, and
“this argument may ultimately prove to be true.” Id., at *7. The action that
Appellants hypothesize the City will take will not allow the City to escape this
Court’s ruling that the single remaining ultra vires claim go forward in the trial

~ court, including by summary judgment.
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B. Failure to Issue Mandate Early Will Not Prejudice Appellants.

Appellants have adequate administrative avenues to challenge any action
taken by the City before the trial court takes up the issue of Appellants’ first
administrative appeal on the merits. For example, Appellants express concern in
their motion that the City will issue a sound permit before this Court issues its
mandate. Motion to Expedite, at p.6. If and when the City issues a sound permit,
Appellants may appeal issuance of the permit to the City Council, as per § 9-2-56
of the Austin City Code. Appellants also express concern that the City will issue a
certificate of occupancy before Appellants get a hearing before the Board of
Adjustment. Motion to Expedite, at p.7. Yet, no anthority has stated that |
Appellants are entitled to a hearing before the Board of Adjustment. Furthermore,
even if the City issues a sound permit and/or certificate of occupancy before
Appellants get a hearing, all activities may be stayed if Appellants get that hearing,
regardless of whether or not already issued. Land Development Code, § 25-1-187;
Tex.Loc.Gov'tCode, §211.010(c) (“appeal stays all proceedings in furtherance of
the action that is appealed”). Finally, if the City eventually agrees with Appellants,
the sound permit and/or certificate of occupancy can be revoked even if already

issued. Id., at §§ 25-1-413 and 416.
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C.  Conclusion

Appellants presume that the trial court will reinstate their administrative
appeal, guaranteeing an automatic stay. Motion to Expedite, at p.7. Since this Court
did not render judgement, nor grant the mandamus relief sought by Appellants,
issues in the action remain for the trial court to resolve, and such a resolution may
not be as Appellants presume. Appellants have failed to show good cause to
expedite the mandate, as this Court’s decision does not order the City to take any
-action and as expressed above, no action by the City would undermine the holding.

1.
Prayer

For the above reasons, Appellees respectfully request that the Court deny

Appellants’ motion to expedite the mandate.
RESPECTFULLY SUBMITTED,

KAREN M. KENNARD, CITY ATTORNEY
MEGHAN L. RILEY, CHIEF LITIGATION

Oty e il

CHRIS EDWARDS

Assistant City Attorney |

State Bar No. 00789276
Chris.edwards @austintexas.gov
City of Austin Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2419
Facsimile: (512) 974-1311

ATTORNEYS FOR APPELLEES
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CERTIFICATE OF SERVICE

This is to certify that I have served a copy of the foregoing on all parties, or
their attorneys of record, in compliance with the Texas Rules of Appellate
Procedure, this 9" day of June, 2015.

Via e-Service to:
Allen Halbrook

900 Congress Avenue, Suite 300

Austin, Texas 78701
(JJ/\JAA &Uo}ﬁ'}loq a
CHRIS EDWARDS
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Thirteenth Court of Appeals — Response to Motion to Expedite the Mandate

Canse No. .13-13-00395-CV; Hill Country Estates Homeowners Association and Covered
Bridge Property Owners Association, Inc. v. Greg Guernsey and the City of Austin; in the
13" Court of Appeals
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SNEED, VINE & PERRY
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
ESTABLISHED 1926

900 CONGRESS AVENUE, SUITE 300
AUSTIN, TEXAS 78701
TELEPHONE (512) 476-6955 FACSIMILE (512) 476-1825
/riter’s e-mail address:

Writer's Direct Dial:
(512) 494-3135

October 26, 2015

Mr. William Burkhardt, Chairman
Austin Board of Adjustment

c/o Ms. Leane Heldenfelds
Development Services Department
505 Barton Springs Road

Austin, Texas 78704

Re:  Appeal of Approval of the Construction of an Outdoor Amphitheater;
8901 S.H.71 W; SP-2011-185C (“Site Plan”) and associated Restrictive
Covenant; and 2013-002081 PR (‘Building Permit”)

Dear Chairman Burkhardt and Members of the Board of Adjustment:

This firm represents the Hill Country Estates Homeowners Association (‘HCEHOA"),
who appealed the approval of the Site Plan and Restrictive Covenant in October 2011 (“Site
Plan Appeal’) and the Building Permit in May 2013 (“Building Permit Appeal”), and the
Covered Bridge Property Owners Association (“CBPOA") who also appealed the approval of the
Building Permit in May 2013 (collectively, “Appellants”). This letter and the attached exhibits
supplement and are incorporated into the Site Plan Appeal and the Building Permit Appeal
(collectively, the “Appeals’). ‘

The Board of Adjustment ("BOA") hearings on the Appeals have been delayed years
because staff acted as if it had the authority to decide whether the Site Plan Appeal had been
timely filed. According to staff, the Appellants had only one opportunity to appeal the land use
determinations subject to the Appeals. That s, Appellants should have filed their appeals within
20 days of Director Guernsey sending a December 23, 2008 email to Carl Connelly. Staff
denied Appellants' right to appeal in October 2011 even though staff had not notified the
Appellants of the existence of this private email until July 2011. In 2012, the Appellants sued
the City and Director Guernsey over the denial of appeal rights and the legality of the approval
of the Site Plan and Restrictive Covenant. Staff then challenged Appellants right to bring the
lawsuit. The trial court granted the staff's motion to end the lawsuit in May 2013. Appellants
appealed the trial court ruling.

. Ina May 2015 ruling, the Court of Appeals reversed the trial court decision as to
HCEHOA stating that the trial court could not determine whether HCEHOA "had standing to
bring the lawsuit until-the BOA had decided whether HCEHOA had standing to appeal the
approval of the Site Plan and Restrictive Covenant. In effect, the Court of Appeals ruling
overturned the staff's authority to withhold the Site Plan Appeal from the BOA. A copy of the
Court of Appeals ruling is attached as Exhibit 6. In August 2015, the City Legal Department
notified counsel for Appellants that staff would forward the Site Plan Appeal and the Building
Permit Appeal to the BOA.
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EXECUTIVE SUMMARY

Interpretations Being Appealed

When the Planning and Development Review Department (‘PDRD”) approved the Site
Plan and the Restrictive Covenant in October 2011 and the Building Permit in May 2013, it
made the following land use determinations:

1. outdoor religious assembly is a principal and permitted use in the Rural
Residential zoning district;

2. an outdoor amphitheater is a principal use under the “religious assembly” use;

3. musical and theatrical performances (concerts, plays, ballet, movies, etc.) not
part of a religious worsh_ip service are principal uses under the religious assembly use; and

4. benefits, festivals, community events and charitable events, including ticketed
events, are principal uses under the religious assembly use.

The articulations of these land use determinations (collectively “Land Use Determinations”)
are found in the Restrictive Covenant. Exhibit 1.

Summary of Appellants’ Positions

Section 25-2-921(C) of the Land Development Code (‘LDC") absolutely prohibits all
types of outdoor assembly of people, including public assembly, religious assembly, festivals,
and benefits in the RR to SF-3 zoning districts. Therefore, in the RR to SF-3 zoning districts,
religious assembly, festivals and benefits must be conducted inside an enclosed building. The
definition of religious assembly in § 25-2-6(B)(41) of the LDC narrowly defines religious
assembly use as “regular organized religious worship or religious education in a permanent or
temporary building.” While music and presentations are clearly part of religious worship and
religious education, stand alone plays, ballets, movies and concerts advertised to attract the
- general public is simply entertainment.

Appellants contend that City staff exceeded their authority under the LDC and Chapter
211 of the Texas Local Government Code by authorizing outdoor activities that are explicitly
prohibited by the Zoning Code and an expansion of the principal uses allowed under the
religious assembly use. For years, City staff has approved public restrictive covenants to
impose restrictions that are outside the scope of the Zoning Code. The modification of the uses
allowed under religious assembly is clearly within the scope of the Zoning Code. State law
requires public notice and public hearings to amend zoning regulations and zoning district
boundaries.

Neither staff nor the BOA has the legislative authority to amend the Zoning Code. The
adoption and maodification of zoning regulations and zoning districts are legislative functions of
the governing body of the municipality. Thompson v. Palestine, 510 S.W. 2d 579, 581 (Tex.
1974). “...the city council may not delegate legislative functions under Chapter 211 to any
person or public board. Lacy v. Hoff, 633 S.W.2d 605, 607 (Tex. Civ. App.—Houston [14"]
1982, writ refd n.r.e.); Swain v. Board of Adjustment, 433 S\W. 2d 727 (Tex. Civ. App. - Dallas
1968, writ ref'd n.r.e.)
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Appellants also contend that the limitation on the frequency of outdoor concerts and
benefits stated in the Restrictive Covenant is legally void because of vagueness. The
Restrictive Covenant states that “religious assembly use may include occasional charitable
events (including concerts and performances)” that require tickets charging more than a nominal
fee to cover utilities, maintenance, and other operational charges. (Emphasis added). Without
a numeric limitation, the term “occasional” is so vague as to make the limitation on the
frequency of such events completely non-enforceable by Code Compliance.

Appellants ask the BOA to reverse:
1. the Land Use Determination (“LUD”) that outdoor religious assembly is a principal use
under religious assembly;

the LUD that an outdoor amphitheater is a principal use under religious assembly;

the LUD that the religious assembly use includes musical and theatrical performances
and benefit concerts as principal uses; -

the approval of the Site Plan;
the approval of Article | of the Restrictive Covenant; and

the approval of the Building Permit.

Alternatively, the Appellants ask the BOA to reverse the approval of Article | of the Restrictive
Covenant because the limitation on the frequency of events held at the outdoor amphitheater
(Occasional) is so vague that it is unenforceable.

STATEMENT OF FACTS

Supplemental Statement of Facts

The statement of facts in this letter describes additional events preceding the filing of the
first site plan for the outdoor amphitheater in January 2011 and events occurring after the filing
of the Building Permit Appeal in May 2013. A timeline of the events is attached as Exhibit 21.

Proposed Use of Outdoor Amphitheater

Randy Phillips, the lead pastor for Life Austin, has been a member of the recording
group Phillips, Craig and Dean for 25 years. According to Mr. Phillips, he has dreamed for more
than 20 years of having an outdoor amphitheater in Austin. Exhibit 2-1. In 2007, PromiseLand
Church West, Inc.”, now doing business as Life Austin, acquired approximately 68 acres of
undeveloped land located between and adjacent to the Hill Country Estates (‘HCE"), Covered
Bridge (“CB"), and West View Estates residential subdivisions. The 68 acres was zoned Rural
Residential in 2007 and remains so today. Exhibit 3.

Later in 2007, Randy Phillips announced plans to use 53 acres of the land (“Property”)
for the “Dream City” development that he described as “a community resource, not just a church
home.” Exhibit 2-2. As proposed, the Dream City development included an outdoor
amphitheater. According to the church, the amphitheater could be used for “graduations,

' The property and the permits remain in the name of PromiseLand West.
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theatrical plays/productions, seminars, ‘family movie' night, weddings, educational productions,
neighborhood meetings and occasional concerts.”? (Emphasis added) In March 2011, Randy
Phillips explained to the media that the Dream City amphitheater would serve as an integral part
of the community, providing a place for graduation ceremonies, recitals, ballets, family movie
nights, jazz concerts, and other events. Randy Phillips told the media that he wanted to build
“an amphitheater befitting the Live Music Capital of the World.”® Large outdoor amphitheaters
are very rare in Austin because of the conditional use permit requirement. Between 2007 and
the end of 2011, only two permanent outdoor amphitheaters existed in the City of Austin—
Symphony Square and Stubb’s.

Neighborhood Discussions 2007 to 2009

From April 2007 to early 2009, representatives of Life Austin met with representatives of
the Appellants and the Oak Hill Association of Neighborhoods (“OHAN") regarding the Dream
City development. At an August 4, 2008 meeting, neighborhood representatives conveyed
general willingness to support the Dream City development except for the outdoor amphitheater.
Representatives of Life Austin expressed disappointment with the widespread concerns
~ regarding the outdoor amphitheater. Life Austin offered to limit the number of productions at the
outdoor amphitheater to 8 per month (2 per week or 100 per year).

A final meeting between representatives of Life Austin and representatives of Appellants
took place on January 12, 2009. During this meeting, Life Austin representatives indicated that
while they would like the neighborhoods’ approval and acceptance of the Dream City project, it
in fact wasn't needed because of the religious nature of the project. Thereafter, Life Austin
ceased communicating with the Appellants.

Site Plan, Restrictive Covenant and Building Permit Approved; Litigation

Background facts and the facts relating to the review and approval of the Site Plan,
Restrictive Covenant, and Building Permit are set out in the May 2013 Building Permit Appeal,
including the May 28, 2013 standing letter to the BOA.

A statement of facts relating to the litigation filed by Appellants in March 2012 to obtain a
BOA hearing on the Site Plan Appeal is set out in my September 25, 2015 letter to the BOA
accompanying the resubmittal of the Appeals.

Post-Filing of the Building Permit Appeal

By a June 13, 2013 letter, City Legal informed the Appellants that the Building Permit
appeals would not be forwarded to the reviewing bodies: “. .. the Director has determined that
your appeals are untimely and beyond the jurisdiction of .. the BOA .. " Exhibit 4.

On July 2, 2013, Appellants filed an appeal of the decision not to forward the building
permit appeal to the BOA.° Appellants never received a response from the City regarding the
disposition of this appeal. The July 2, 2013 appeal is largely mooted as a result of the City
agreeing to forward the Appeals of the Site Plan, Restrictive Covenant, and Building Permit after

2 August 5, 2008 Oak Hill Gazette
® August 5, 2008 Oak Hill Gazette.
* August 5, 2008 Oak Hill Gazette.
* A copy of this appeal accompanied September 25, 2015 letter submitted with re-filing of the Appeals.
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the decision issued by the 13" Court of Appeals on May 7, 2015. Exhibit 8. Nevertheless, the
July 2, 2013 appeal raises serious issues about the authority and propriety of staff deciding
which appeals are sent to the BOA when the City Code and State law mandate that appeals
shall be forwarded to the BOA. .

Subsequent Events

On March 20, 2014, the Appellants sent a letter to Life Austin stating the Appellants
would not abandon their legal fight to have the BOA hold hearings on the Appellants’ appeals
and informing Life Austin that if it proceeded with the construction of the outdoor amphitheater,
then it would do so at the risk of having the permits authorizing the outdoor amphitheater
reversed by the BOA. Exhibit 7.

In April 2014, Life Austin responded to the March 20, 2014 letter. The Life Austin letter
stated that they understood that the Appellants had sued the City and Director Guernsey over
the land use determinations made regarding the amphitheater, but they were committed to -
proceeding with their development in a timely manner. Exhibit 8. Both communications
occurred prior to the construction of the outdoor amphitheater which began during the summer
of 2014.

Outdoor Amphitheater Begins Operations

Between July 19, 2015 and October 17, 2015, 12 concerts and one movie were held at

" the outdoor amphitheater. Residents of Hill Country Estates and Covered Bridge have made
more than 110 complaints to 3-1-1 regarding the noise from the outdoor amphitheater. A
representative sampling of the 3-1-1 complaints is attached as Exhibit 9. Residents of Hill
Country Estates have complained to 3-1-1 that the concert music can be heard inside their
homes. On at least two occasions, the 3-1-1 operator has commented on hearing the music
over the telephone. Sound from the outdoor amphitheater can be clearly heard more than a half

mile away.

APPLICABLE CITY CODE PROVISIONS

Rural Residential Zoning District

Section 25-2-54 of the LDC states: “An RR district designation may be applied to a use
in an area for which rural characteristics are desired or an area whose terrain or public service
capacity require low density.” (Emphasis added).

Religious Assembly

As previously discussed, § 25-2-6(B)(41) of the LDC defines the religious assembly use
as ‘regular organized religious worship or religious education in_a permanent or temporary
building. The use excludes private primary or secondary educational facilities, community -
recreational facilities, day care facilities, and parking facilities.” (Emphasis added) According to
§ 25-2-491(A) of the LDC, the religious assembly use is allowed in all residential zoning districts
and the vast majority of all other zoning districts. § 25-2-491(B) of the LDC states: “The
requirements of the other provisions of this subchapter [Subchapter C Use and Development
Regulations] modify and supersede the requirements of this section.”
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Prohibited Activities Allowed with a Temporary Use Permit

Section 25-2-921(C) of the LDC is a provision within subchapter C of Chapter 25-2. This §25-2-
921(C) provides:

An outdoor public, religious, patriotic, or historic assembly or exhibit, including a
festival, benefit, fund raising event, or similar use that typically attracts a mass
audience may be permitted as a temporary use under this division if:

) for a gathering of not more than 50 persons, the use is located in an
SF-4 or less restrictive zoning district;

(2) for a gathering of more than 50 persons, the use is located in an LO or
less restrictive zoning district;” (Emphasis added)

Sub§ 25-2-921(C)(1) of the LDC clearly prohibits the issuance of a temporary use permit
(“TUP”) for any activity that attracts a mass audience in the RR to SF-3 zoning districts. § 25-2-
921(C) further limits the size of a gathering to no more than 50 people unless the tract is zoned
LO (Limited Office) or less restrictive. :

Provisions regulating the issuance of temporary permits for uses otherwise prohibited
first appeared in the Austin Zoning Code with the adoption of Chapter 13-2A that went into
effect on January 1, 1985. § 13-2A-5200 provided:

“Sections 5200 through 5299 shall be known as the Temporary Use Regulations.
Provisions authorizing temporary uses are intended to permit occasional,
temporary uses and activities when consistent with the purposes of the Zoning
Regulations and when compatible with other nearby uses.” (Emphasis added)

§ 13-2A-5230(d) provided:

“The following types of temporary use may be authorized, subject to specific
limitations herein and such additional conditions as may be established by the
Building Official.” (Emphasis added)

Code language regarding temporary use permits for outdoor assembly remains virtually
unchanged since 1985.

Temporary Use Permit Defined

Eight months prior to the approval of the Site Plan and Restrictive Covenant, the City
Council adopted Ordinance No. 20110210-029 that added a definition of a “temporary Use
Permit to the Sound Ordinance. Section 9-2-1(15) of the City Code defines a temporary use
permit as “a permit issued by the Planning and Development Review Department under Chapter
. 25-2, Atticle 6 (Temporary Uses) [§ 25-2-921] to authorize a temporary activity not otherwise
allowed as a principal or accessory use in a base zoning district.” (Emphasis added). In '
other words, a TUP is not necessary if the activity is allowed as a principal or accessory use.
The outdoor activities listed as requiring a TUP in § 25-2-921(C) definitively establish these as
prohibited activities.
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Qutdoor Entertainment

§ 25-2-4(B)(46) defines Outdoor Entertainment as a use that “is a predominantly
spectator use conducted in open, partially enclosed, or screened facilities.” This use includes
sports arenas, racing facilities, amusement parks, venues for weddings, and other events.
According to § 25-2-491 of the LDC, outdoor entertainment is not a permitted use in any Zoning
district and requires a conditional use permit in commercial and industrial zoning districts.
Exhibit 10.

Determination of Use Classification

The authority for land use determinations is found in § 25-2-2 of the LDC. Following
PDRD's refusal to forward Site Plan Appeal to the BOA, the City Council adopted Ordinance
No. 20120426-122 to reform the Land Use Determination process to require notification of
potentéa! interested parties to prevent non-public determinations being used to deny appeal
rights. : .

The version of § 25-2-2 in effect in October 2011 read as follows:

(A) The director of the Neighborhood Planning and Zoning Department shall determine
the appropriate use classification for an existing or proposed use or activity.

(B) In_making a determination under this §, the director of the Neighborhood Planning
and Zoning Department shall consider the characteristics of the proposed use and
the similarities, if any, of the use to other classified uses. (Emphasis added)

(C) An interested party may appeal a determination of the director of the Neighborhood
Planning and Zoning Department under this § to the Board of Adjustment.

(D) The director of the Neighborhood Planning and Zoning Department shall notify the
Planning Commission and the Zoning and Platting Commission of the filing of an
appeal within 30 days of the filing, and of the disposition of the appeal within 30 days
of disposition.

(E) The director of the Neighborhood Planning and Zoning Department shall maintain a
list of determinations made under this section. (Emphasis added).

Amphitheater Now Conditional Use

In response to PDRD’s refusal to forward the Site Plan Appeal to the BOA, the City
Council adopted Ordinance No. 20130228-074 which added a definition of “amphitheater” to the
LDC. Section 25-1-121(4) defines an “amphitheater” as “an outdoor or open-air structure or
manmade area specifically designed and used for assembly of 50 or more people and the
viewing-of an area capable of being used for entertainment and performances.” o

This ordinance also added Section 25-2-517 that reads as follows:

% See Council discussion on item 59 of the December 15, 2011 Council agenda (Resolution directing City
Manager to draft an ordinance). ‘
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“(A) Construction of an amphitheater that is associated with a civic or residential
use requires a site plan approved under Section 25-5, Article 3 (Land Use
Commission Approved Site Plans), regardless of whether the amphitheater is
part of a principal or accessory use. Review of the site plan is subject to the
criteria in Section 25-5-145 (Evaluation Criteria) and the notice requirements of
Section 25-5-144 (Public Hearing and Notice).

(B) A decision by the Land Use Commission on an application for an
amphitheater is subject to appeal under Section 25-5-149 (Appeal to Council).”

Determination Of Standing To Appeal

e §25-1-191(A) - CONDUCT OF PUBLIC HEARING.

“Before opening a hearing, a body hearing an appeal shall decide preliminary issues raised by
the parties, including whether to postpone or continue the hearing and whether the appellant
has standing to appeal.” :

APPELLANTS’ POSITIONS

The Land Use Determinations made in conjunction with the approval of the Site Plan,
the Restrictive Covenant, and the Building Permit constitute significant and improper deviations
from unambiguous provisions in Chapter 25-2 of the LDC:

1. The Restrictive Covenant authorizes the religious assembly use to occur
outdoors in a Rural Residential (“RR’) zoning district even though § 25-2-921(C) of the LDC
absolutely prohibits outdoor assembly of any type in the RR zoning district.

2. The Site Plan and the Restrictive Covenant classified a 3,500 seat outdoor
amphitheater as a principal use under the “religious assembly” use. Exhibit 11 (Deposition of
Greg Guernsey Page 99, lines 9-10; page 154, lines 16-20).

3. If a use is prohibited, then a structure required for the prohibited use is also
prohibited. For example, a building permit for an office building cannot be issued in a residential
zoning district.

4, Even if § 25-2-921(C) is interpreted as allowing some outdoor events on the
Property, the size of the completed outdoor amphitheater (1,500 seats) dwarfs the 50 person
limit placed on outdoor assembly in all residentially zoned property.

5. The Restrictive Covenant broadens the type of activities that constitute principal
uses by adding community and charitable events and musical and theatrical performances not
part of a religious worship service (concerts, plays, ballet, movies, etc.). ‘

6. The limitation of the frequency of ticketed events held at the amphitheater is so
vague that it is unenforceable. The Land Use Determinations are so contrary to the provisions
of Chapter 25-2 that they should require the formal code amendment process required under
Chapter 211 of the Texas Local Government Code. The proposed code amendment to § 25-2-
921(C) discussed below confirms the conclusion made in the preceding sentence.

‘
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The approval of the Building Permit required the same Land Use Determinations made
in conjunction with the approval of the Site Plan and the Restrictive Covenant. Director
Guernsey stated under oath that the review and approval of every site plan and building permit
application requires a Land Use Determination. Exhibit 11 (Deposition of Greg Guernsey, Page
22, line 11 to Page 23, line 23).

The Texas Supreme Court has ruled that “the BOA has the power to hear and decide
appeals from any decision or determination by a city administrative official pertaining to the
enforcement of the city's zoning ordinance.” Ballantyne v. Champion Builders, Inc., 144 S.\W.3d
417, 426 (Tex. 2004). (Emphasis added). In the Ballantyne case, the Texas Supreme Court
ruled that Chapter 211 of the Texas Local Government Code authorizes boards of adjustment to
hear and decide appeals of the issuance of building permits based on zoning. /d. 425.

“Outdoor” Religious Assembly

Director Guernsey has defended his approval of outdoor religious assembly as a
principal use under religious assembly by stating the Austin Zoning Code “does not distinguish
between indoor and outdoor religious assembly.” Exhibit 11 (Deposition of Greg Guernsey,
Page 168, line 25- page 169, line 4).

According to Director Guernsey, all activities that may occur inside a building having a
religious assembly principal use may also be conducted outdoors as a religious assembly use.

Director Guernsey’s statement and determination that the Zoning Code “does not
distinguish between indoor or outdoor religious assembly” is simply incorrect. § 25-2-921(C) of
the LDC directly addresses the issue by absolutely prohibiting all types of outdoor assembly of
people, including religious assembly, in the RR to SF-3 zoning districts. In all other zoning
districts, all outdoor assembly activities require a Temporary Use Permit.

In February 2011, eight months before the approval of the Site Plan and Restrictive
Covenant, the City Council adopted the following definition of a temporary use permit: “a permit
issued by the Planning and Development Review Department under Chapter 25-2, Article 6
(Temporary Uses) to authorize a temporary activity not otherwise allowed as a principal or
accessory use in a base zoning district.” (Emphasis added) When §s 25-2-921(C) of the LDC
and 9-2-1(15) of the City Code are read together, there can be no doubt that outdoor religious
assembly is not a permitted principal or accessory use in the RR to SF-3 zoning districts.

In addition to the plain language in the Zoning Code, there are strong public policy
reasons for keeping religious assembly activities inside buildings, particularly in residential
areas. Religious beliefs are varied and very personal. Allowing outdoor religious worship on
any residential lot is likely to lead to situations where people with differing religious beliefs would
interact and potentially conflict. When the City chose to regulate outdoor assembly of people in
1985, it also recognized the great difficulty of distinguishing between an activity that is religious
assembly and one that is not religious assembly. Section 25-2-921(C) of the LDC avoids this
enforcement challenge by regulating all outdoor mass gatherings of people, religious assembly
or not, in the same way.

Determination that “Outdoor Amphitheater” is Principal Use Under Religious Assembly

The version of § 25-2-2(B) of the LDC [Determination of Use Classification] in effect in
2011 mandated PDRD and Director Guernsey to consider the “characteristics of the proposed
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use and the similarities, if any, of the use to other classified uses.” In other words, what
classified use is the most similar to the proposed use.

Life Austin has been very open about how it intended to use the outdoor amphitheater—
a community resource for events and entertainment. Since 2007, Randy Phillips and Life Austin
have described and promoted the outdoor amphitheater as an events venue (concerts, plays,
ballets, movies, weddings, etc.) befitting the “Live Music Capital of the World.” Exhibit 2-2. In
the context of a § 25-2-2 Land Use Determination, the type of events that Life Austin proposed
and now holds at the outdoor amphitheater are most similar to the classified use of “outdoor
entertainment” defined in § 25-2-4(B)(46) of the LDC.

When asked in February 2013 to identify an example of a church with an outdoor open
structure resembling the Life Austin outdoor amphitheater, Director Guernsey responded:

‘| believe there are structures probably in Austin somewhere that have either
outdoor.prayer gardens or - | know the church - my church actually has a couple
of benches outside where people can sit and people can talk. There are other -
probably other venues that are out there where there may be a place where
people can congregate outside.” Exhibit 11. (Deposition of Greg Guernsey,
February 20, 2013; Page 37, lines 19-25).

Appellants contend that neither a prayer garden nor a park bench share any similarities
or characteristics with an outdoor amphitheater that seats up to 1,500 people. The use of this
outdoor amphitheater is more similar to an outdoor entertainment use than it is to a prayer
garden. The potential impacts of the outdoor entertainment use are so significant that the
outdoor entertainment use is possible in a limited number of commercial zoning districts and
requires a Conditional Use Permit. There is no basis or legal authority for an administrative
determination that the construction and use of a large outdoor structure with amplified sound
could be classified as a permitted use in the RR zoning district. If outdoor assembly is
prohibited in the RR zoning district then a structure for outdoor assembly is also prohibited.

Appellants’ Position on § 25-2-921(C) Supported by Other Staff Actions

Below, Appellants cite several written City staff interpretations and an enforcement of §
25-2-921(C) of the LDC that are consistent with Appellants’ position. These instances occurred
before and after the approval of the Site Plan, Restrictive Covenant, and the Building Permit.
Two staff statements made in 2008 and 2007 regarding the proposed outdoor amphitheater are
discussed on page 4 of the Robert Kleeman May 28, 2013 letter to the BOA filed with the
Building Permit Appeal.

Proposed Amendment to § 25-2-921(C)

At the September 18, 2012 meeting of the Planning Commission Codes and Ordinances
Committee, -PDRD staff presented a request to initiate a code amendment regardlng “Public
Assembly Permits.” According to the minutes of this meeting:

“Greg Dutton explained that the city's current code does not allow institutions
such as churches and schools, that have certain residential zoning, to apply for a
temporary use permit that would be needed to conduct temporary outdoor
events, such as fund raising events or festivals.” Exhibit 12-1.
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The Planning Commission formally initiated the requested code amendment on
September 25, 2012 which was assigned City case # C20-2012-016 “Temporary Outdoor Public
Assembly Code Amendment’ (“Code Amendment’). Attached as Exhibits 12-2 through 12-6
are several versions of the Ordinance Amendment Review Sheets prepared by City staff
between December 2012 and October 2013 for the Planning Commission and the City Council.
The Background Sections in the attached Ordinance Review Sheets include the following
statement:

“Under the current code, certain temporary outdoor events are only allowed in
certain zoning districts, depending on the number of attendees at said events.
These events can include public, religious, patriotic, or historic assembly or
exhibit, including a festival, benefit, fund raising event, or similar use.
Temporary outdoor public assembly events held by churches and schools,
which often have residential zoning, are currently prohibited or restricted in
~ conducting temporary outdoor events if their zoning is residential.” (Emphasis
added.) o

The Code Amendment, as initially proposed, would have allowed properties whose
principal use is religious assembly, educational, or community recreation apply for and obtain a
temporary use permit to hold outdoor public assembly events. Exhibit 13-1. At public hearings
on the Code Amendment, staff explained that the Code Amendment was needed to allow for
traditional outdoor school and church festivals and fund raising events. Importantly, the Code
Amendment, as initially drafted, did not propose to make any activity listed in § 25-2-921(C) a
permitted priricipal or accessory use. Even if the Council had approved the Code Amendment,
outdoor public assembly events would remain prohibited for outdoor public assembly events
held by churches, schools and community recreation facilities.

Notably absent from the Ordinance Review Sheets is any mention of the approval of the
Land Use Determinations made in the approval of the Site Plan, the Restrictive Covenant, or the
Building Permit. The code interpretations stated in the Ordinance Review Sheets for the Code
Amendment reflect the plain language of the LDC. Based on the Land Use Determinations
granted to Life Austin, the Code Amendment should not have been needed if the City (as an .
institution) recognized the Life Austin Land Use Determinations as legal and consistent with the
plain language of the LDC.

As of mid-October 2013, everyone in the City of Austin, except Life Austin, remained
subject to the limitations and prohibitions of § 25-2-921(C) of the LDC. Outdoor public
assembly, including, religious assembly, benefits, festivals, and any other mass gatherings of
people were prohibited in all residential districts except for Life Austin. Simply put, the Land
Use Determinations gave Life Austin special privileges not enjoyed by any other property in the
City. This contrast (or double standard) is heightened by the City’s legal actions against an east
Austin Catholic church, as described below.

: In late October 2013, PDRD staff released a new version of the Code Amendment that
added a new subsection 25-2-921(D) that read:

“This provision does not apply to religious services held on property with a
principal developed use of religious assembly. A permit is not required for
religious services.” (See Exhibit 13-2).
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PDRD staff had not previously proposed or even mentioned making any of the outdoor public
assembly activities described in § 25-2-921(C) an allowed principal or accessory use. The topic
had not been discussed at any public hearing held on the Code Amendment. Again, based on
the Land Use Determinations granted to Life Austin, the proposed subsection 25-2-921(D)
should not have been needed if the City (as an institution) recognized the Life Austin Land Use
Determinations as legal and consistent with the plain language of the LDC.

November 18, 2013 Memorandum

In response to the last minute insertion of the proposed § 25-2-921(D) language, the
Executive Committee of the Austin Neighborhoods Council adopted a resolution requesting
public hearings on the added language. Exhibit 14. Shortly thereafter, Director Guernsey sent
the City Council a memorandum dated November 18, 2013 explaining that he had taken
another look at § 25-2-921(C) and decided that outdoor festivals and benefits at schools and
churches were part of the principal uses of education and religious assembly and that the Code
Amendment was no longer necessary. Exhibit 15. Based on the November 18, 2013
Memorandum, the Council tabled action on the Code Amendment.

There are several aspects to the November 18, 2013 Memorandum that are relevant to
the Appeals. First, the interpretation of § 25-2-921(C) in this memorandum is a complete
reversal the position staff had taken for more than year. Exhibits 12-2 through 12-6.

Second, this memorandum does not mention the Land Use Determinations made in the
approval of the Site Plan, the Restrictive Covenant, and the Building Permit for Life Austin.
Instead, Director Guernsey bases his conclusion on the lack of complaints made about festivals,
vents and benefits held at schools and religious assembly facilities:

"These types of events have long occurred in Austin and until now have not been
a problem. To our knowledge, only a single individual has issued complaints
against two Catholic churches regarding outdoor festivals. There does not,

however, seem to be a community-wide concern with these types of events
occurring as they always have in the past." Exhibit 15.

“In legal terminology, Director Guernsey asserts that the restrictions of § 25-2-921(C) have been
amended through non-enforcement. Under Texas law, a municipality cannot be prevented or
estopped in its governmental functions. Trudy’s Texas Star v. City of Austin, 307 S. W. 3d 894,
906 (Tex. Civ. Appeals—Austin 2010). The adoption and modification of zoning regulations and
zoning districts are legislative functions of the governing body of the municipality. Lawton v.
Austin, 404 S.W. 2d 648, 651 (Tex. Civ. App.—Austin 1966, writ refd n.r.e.). Zoning regulations
can only be amended through the public notice and public hearing process required by Chapter
211 of the Texas Local Government Code.

Third, generally, the City enforces the City Code and the Zoning Code based on
- complaints made by citizens. - Exhibit 11 (Deposition of Greg Guernsey, page 236). This
enforcement approach allows community standards to decide what activities are intrusive and
disruptive. Based on the frequency of complaints cited by Director Guernsey, the stereotypical
outdoor events held at churches and schools do not bother nearby residents. What Director
Guernsey failed to mention in this memorandum is that the complaints he referred to related to
outdoor events with bands playing with amplified sound. The nature of the events being held is

changing.
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Fourth, the November 18, 2013 Memorandum does not state that outdoor religious
assembly is a principal or accessory use. Instead, the discussion in the November 18, 2013
Memorandum is limited to outdoor benefits and festivals held on properties whose principal use
is religious assembly, education, and community recreation. Again, if the City (as an institution)
recognized the Life Austin Land Use Determinations as legal and consistent with the plain
language of the LDC, the Code Amendment, the last minute insertion of the § 25-2-921(D)
language and the November 18, 2013 Memorandum should not have been necessary.

The only conclusion is that the Life Austin Land Use Determinations violated the Zoning
Code and exceeded staff authority.

Dolores Catholic Church

In May 2013, Code Compliance and the City Attorney’s Office interpreted and enforced
_§ 25-2-921(C) of the LDC consistent with Appellants’ position in this appeal and consistent with
the staff explanations made in conjunction with the Code Amendment. The City's actions
against the Dolores Catholic church further demonstrate the special privileges granted to Life
Austin. On May 18, 2013, Code Compliance issued a citation to the Dolores Catholic Church
for holding an outdoor event without a TUP. Exhibit 16-1. In June 2013, the City filed suit
against the Austin Diocese in Municipal Court (Cause No. 7923874).

According to the complaint filed by the City of Austin, the Dolores Catholic Church
property, located at 1111 Montopolis Drive, was zoned SF-3 and did not have a TUP to hold its
event. Exhibit 16-2. According to an October 23, 2013 Court Order, the City had agreed to
drop the complaint against the Diocese once the City Council adopted the Temporary Outdoor
Public Assembly Code Amendment then scheduled to be heard by the Council on October 25,
2013. Exhibit 16-3. In other words, once the Council amended § 25-2-921(C) to authorize the
issuance of TUPs for future events at the church, the City would drop its prosecution of the
church for violating § 25-2-921(C) of the LDC.

The Council tabled action on the Code Amendment at the November 21, 2013 Council
meeting. On November 25, 2013, one week after the issuance of the November 18, 2013
Memorandum, the City dropped the municipal court action against the Austin Diocese.
Exhibit 16-4.

Appeal of November 18, 2013 Memorandum

The November 18, 2013 Memorandum is the subject of a December 2013 appeal filed
by the Appellants. Exhibit 17. PDRD, as communicated by the City Legal Department, refused
to forward Appellants’ December 2013 appeal to the BOA, claiming that the November 18, 2013
Memorandum did not contain any “appealable” decisions: “PDRD has determined that Director
Guernsey's memo is not an “administrative decision” and is therefore not within the BOA's
jurisdiction to review.” Exhibit 18.

Siice the settlement agreement between the City and Diocese was contingent upon
Council adoption of the Code Amendment, the City Attorney’s office must have recognized the
November 18, 2013 Memorandum as having sufficient legal significance to drop the case
against the Diocese. That is, the November 18, 2013 Memorandum was deemed a land use
determination. In May 2014, a complaint was filed regarding an outdoor event held at the
Dolores Catholic Church. Carl Smart, Director of Code Compliance, responded that based on a
decision by Director Guernsey, a TUP was no longer required for such an event. Exhibit 19.
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Because City staff has treated the November 18, 2013 Memorandum as an official land
use determination, the Appellants ask the BOA to direct City staff to forward the December 2013
appeal to the BOA.

Expanded Activities Allowed Under Religious Assembly Use

As previously discussed, Life Austin announced their intent to use the outdoor
amphitheater for “graduations, theatrical plays/productions, seminars, ‘family movie' night,
weddings, educational productions, neighborhood meetings and occasional concerts"’ years
before the approval of the Site Plan and Restrictive Covenant. Since outdoor entertainment is
not a permitted use in the RR zoning district, Life Austin needed the religious assembly use
broadened to authorize these activities and the outdoor amphitheater. The Restrictive
Covenant accomplished this goal.

As Director Guernsey stated under oath, “a restrictive covenant of this type is not
necessarily one that is required by the City. It can be certainly offered by an applicant.” Exhibit
11 (Deposition of Greg Guernsey, Page 211, lines 5-8). Counsel for Life Austin prepared
the first draft of the Restrictive Covenant. See page 8, May 28, 2013 Robert Kleeman letter to
BOA filed with the Building Permit Appeal.

The Preamble to the Restrictive Covenant references Life Austin’s proposal “to allow an
approximately 3,500 seat outdoor amphitheater to be included as part of a proposed religious
assembly use.” The fourth clause of the Preamble states the Director [Guernsey] determined
that the applicable zoning classifications established by the Land Developed [sic] Code allowed -
an outdoor amphitheater as part of the proposed religious assembly use, subject to the
conditions included in the proposal.”

The Restrictive Covenant attempts to define, by extensive detail, new principal use
activities (musical or theatrical performances, weddings, and funerals) as well as “customary
and incidental accessory uses” (neighborhood meetings, school graduation, public meetings,
and other civic or non-profit group meetings). The Restrictive Covenant appears to be contract
zoning, which is illegal in Texas.

Paragraphs C and D of Article | of the Restrictive Covenant state that “religious
assembly use may include occasional charitable events (including concerts and performances)”
that require tickets charging more than a nominal fee to cover tilities, maintenance, and other
operational charges. (Emphasis added.) The term occasional is so vague as to be completely
non-enforceable. Appellants contend the term “occasional” was intended to mean “infrequent”;
perhaps once or twice a year but certainly not on any regular basis. The terms “occasional” and
“infrequent” lack the numerical specificity that land use regulations require. Even Director
Guernsey has admitted that he is not sure how the term “occasional” would be enforced.
Exhibit 11 (Deposition of Greg Guernsey, Page 235, line 6 to Page 237, line 1). During the two
months between July 24, 2015 and September 20, 2015, at least six “ticketed” concert events

-were held at the amphitheater. Exhibit 2-3. Based on this frequency of “ticketed” events, Life
Austin defines the term “occasional” to mean “regular” or “weekly.”

Finally, representatives of Life Austin have publicly stated that the Restrictive Covenant
allows Life Austin, as a charitable organization, to hold benefits to raise funds to pay for the
construction of the amphitheater itself. Director Guernsey has also testified that so long as Life

" August 5, 2008 Oak Hill Gazette
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Austin maintains its tax-exempt status, virtually any type of event may be held at the outdoor
amphitheater so long as it is a “fundraising event.” Exhibit 11 (Deposition of Greg Guernsey,
Page 233, lines 18- 24). In effect, there is virtually no zoning limit on the type of outdoor
“benefit” events that can be held on the Property.

Given the preferential treatment afforded Life Austin so far and Life Austin’'s penchant for
disregarding the City Code®, and sound impacts on their neighbors, Appellants and their
members fear that if unchecked, Life Austin will fully utilize the special privileges granted by the
Restrictive Covenant. Appellants filed another appeal to the BOA in October 2015 after the
Development Services Department approved Correction No. 12 to the Site Plan that authorized
a dog park and disc golf course on the Property.

SPECIAL CONSIDERATIONS REGARDING THE RESTRICTIVE COVENANT
Paragraph G of Article | of the Restrictive covenant provides:

“The restrictions in this Article | are imposed as conditions to Site Plan No. 2011-
0185C and apply to the extent that an outdoor amphitheater remains part of the
principal assembly use.”

The meaning and effect of the clause “apply to the extent that an outdoor amphitheater remains
part of the principal assembly use” clearly indicates that City Staff and Life Austin knew that a
determination could be made at some point to reverse the approval of the Site Plan as it applies
to the outdoor amphitheater. Reversal is the most appropriate decision under the
circumstances. Appellants, however, are concerned that even if the BOA reverses only the
approval of the Site Plan and the Building Permit and the previously described Land Use
Determinations, Life Austin is likely to claim that those actions do not affect the right to continue
the operation of the outdoor amphitheater pursuant to rights granted by the Restrictive
Covenant.

Director Guernsey’s answer to the following question is instructive:

Q. “So, in other words, unless the owners of the property agree that this
restrictive covenant goes away, it doesn't, right?

A. “Right. These conditions would remain on the property. And a restrictive
covenant by its nature is generally being something more restrictive, not less
restrictive.” Exhibit 11 (Deposition of Greg Guernsey, Page 238, lines 10-16).

Therefore, BOA must specifically reverse the approval of Article | of the Restrictive
Covenant; otherwise, the Restrictive Covenant may be interpreted as creating a grandfathered
right to construct and operate an outdoor amphitheater under § 245.002(d) of the Texas Local
Government Code:

“Notwithstanding any brovision of [Chapter 245] to the contrary, a permit holder
may take advantage of ... recorded restrictive covenants required by a regulatory
agency...”

® The City issued a citation to Life Austin in 2007 for cutting trees without a permit. The City issued a
citation in 2015 for the construction of a dog park and Frisbee golf course without a permit.
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Unless the BOA reverses the approval of the Site Plan and Article | of the Restrictive Covenant,

the termination or amendment of the Restrictive Covenant will require the joint action of the
Property owner and the Director of PDRD.

RELIEF REQUESTED

The insertion of the proposed § 25-2-921(D) language into the Code Amendment begs
the question as to why this provision would have been needed if Director Guernsey had already
made a Land Use Determination that the Zoning Code made no distinction between indoor and
outdoor religious assembly. If the City recognized the legitimacy of the Land Use
Determinations made with the approval of the Site Plan, Restrictive Covenant, and Building
Permit for Life Austin, then the Code Amendment would have been unnecessary and the
prosecution of the Austin Dioceses would not have been appropriate. The clear and
unambiguous language in § 25-2-921(C) of the LDC, a year's worth of PDRD memoranda to the
Planning Commission - and City Council regarding the Code Amendment, and the 2013
prosecution of the Dolores Catholic Church conclusively prove that the Land Use
Determinations made in the approval of the Site Plan, Restrictive Covenant, and Building Permit
violated § 25-2-921(C). These approvals and the Land Use Determinations were wrong when
made and remain wrong today. Moreover, the approval of the Site Plan, Restrictive Covenant in
2011, and the Building Permit in 2013 granted Life Austin special privileges that are not shared
by similarly situated properties. The BOA should now reverse those decisions.

Appellants ask the BOA to reverse:
1. the Land Use Determination (‘LUD”) that outdoor religious assembly is a principal use
under religious assembly;

the LUD that an outdoor amphitheater is a principal use under religious assembly;

the LUD that the religious assembly use includes musical and theatrical performances
and benefit concerts as principal uses;

the approval of the Site Plan;
the approval of Article | of the Restrictive Covenant; and

8. the approval of the Building Permit.

Alternatively, the Appellants ask the BOA to reverse Article | of the Restrictive Covenant
because the limitation on the frequency of events held at the outdoor amphitheater (Occasional)
is so vague that it is unenforceable.

EFFECT OF REQUESTED RELIEF

Potential Staff Interpretation of BOA Granting Appeals

Appellants are also concerned that even if the BOA reverses the approval of the Site
Plan, the Restrictive Covenants, the Building Permit, and the Land Use Determinations, City
staff will make new interpretations that will allow the outdoor amphitheater to continue to
operate. On two occasions members of City staff have indicated that if the BOA grants all the
relief requested by Appellants, City staff may determine that the outdoor amphitheater is a legal
non-conforming use. Exhibit 11 (Deposition of Greg Guernsey, Page 79, lines 14-22). if the
BOA grants Appellants’ appeals, a determination of legal non-conforming use would be legally
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incorrect because the outdoor amphitheater would not have been legally constructed in the first
place. Under Texas law, an improperly issued permit is void from the beginning and is deemed
to never have existed. Swain v. Bd. of Adjustment of City of University Park, 433 S.W.2d 727,
733 (Tex.Civ.App.—Dallas 1968, writ ref'd n.r.e.). No rights can be derived from an improperly
issued permit. City of Amarillo v. Stapf, 129 Tex. 81, 101 S.W.2d 229 (1937).

As the members of the BOA know, when an appeal of an administrative decision is filed,
all proceedings relating to the appealed decision are automatically stayed until the appeal is
resolved. § 211.010(c), Texas Local Government Code; § 25-1-187 of the LDC. City staff was
legally obligated to enforce the automatic stay on the Site Plan, Restrictive Covenant, and
Building Permit even if staff believed the appeals were not timely filed. In re Jared Woodfill, et
al, 2015 WL 4498229 @ 5 (Tex. 2015). Staff was required by law to forward the Site Plan
Appeal and the Building Permit Appeals to the BOA. § 211.010(b), Texas Local Government
Code; § 25-1-185 of the LDC. Only the BOA has the authority to decide whether it will hold a
hearing on a filed appeal. § 211.010(d), Texas Local Government Code § 25-1-191(A) of the
LDC. Appellants should not be penalized because City staff failed to comply with state-law and”
the City Code.

If City staff were to decide that outdoor religious assembly, the outdoor amphitheater,
and the expanded list of activities allowed under religious assembly were legal non-conforming
uses, then Appellants would have no alternative but to file yet another appeal to the BOA on a
determination that the outdoor amphitheater was “legally” constructed even though the BOA had
reversed the approval of the applicable permits. Appellants hope that such an appeal will not be
necessary. C A

Options for Life Austin

Life Austin purchased the Property knowing the Property had RR zoning. Life Austin
decided not to participate in the Oak Hill Neighborhood Plan approved in December 2008. Life
Austin decided not to apply for a zoning change and conditional use permit to authorize the
construction and operation of the outdoor amphitheater. Instead, they sought and obtained
administrative approvals in contravention of the plain language of the LDC and the City Code.

Appellants’ right to appeal those administrative decisions were denied and delayed long
enough to allow Life Austin to construct and complete the outdoor amphitheater. Life Austin
should not benefit and Appellants should not suffer from the delay. After all, Life Austin was
fully aware of the risks if it built the outdoor amphitheater before the resolution of the appeals.
Exhibit 7. Of course, Life Austin has known as a matter of law that the LDC authorizes the
suspension and revocation of permits that are determined to have been issued in error. See
§ 25-1-411 et. seq.

If the BOA grants all of the relief requested by the Appellants, Life Austin will have the
options of:

1. filing a zéning application or a conditional use permit for the amphitheater;
2. appealing the BOA's decision to district court; and
3. making the amphitheater an enclosed building.

Appellants have already spent three years in litigation to enforce their right to have their
appeals heard by the BOA. Rather than leaving the door open for more litigation, the Appellants
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respectfully ask the BOA to take every action available to it to have the future of the outdoor
amphitheater addressed in the open process of a zoning case.

Appellants respectfully ask the BOA to grant their appeals.
Sincerely,

/C’C’/{{dﬁv {é«@_, .
Robert J. Kleeman

RJK/dm

enclosures
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EXHIBIT 1

Site Development Permit No, SP-2011-0185C

RESTRICTIVE COVENANT ?‘,
FILED F’f}?’ ﬁgﬂ; B
OWNER: The Promiseland Church West, Inc.,
a Texas non-profit corporation
ADDRESS: c/o Michael Heflin
1301 Capital of Texns Hwy, Suite A-308
Auslin, Texas 78746 \

CONSIDERATION: Ten and No/t00 Dollars ($10.00) and other good and valuable
consideration paid by the City of Austin to the Owner, the receipt and

sufficiency of w‘mch is acknowledged.

PROPERTY: A 53,113 acre tract of land, more or less, described by metes and
bounds in Exhibit “A* incorporated into this covenant.

WHEREAS, the Owner of the Property and the City of Austin (the “City”) have agreed
that the Property should be impressed with certain covenants and restrictions;

WHEREAS, on December 17, 2008, a proposal was submitted to the Director of the
City’s Neighborhood Planning & Zoning Department (“Director”) to allow an approximately
3,500-seat outdoor amphitheater to be included as part of a proposed religious assembly use on
the Property under applicable zoning regulations codified in the City’s Land Development Code;

WHEREAS, due lo the size of the outdoor amphitheater and the potential for large-scale
music events, the proposal included several conditions intended to ensure that use of the
amphitheater remains consistent with a principal use of religious assembly and does not become
an outdoor entertainment use as defined under the Land Development Code;

WHEREAS, on December 23, 2008, the Director determined that the applicable zoning
classifications established by the Land Developed Code allowed an outdoor amphitheater as part
of the proposed religious assembly use, subject to conditions included in the proposal;

NOW, THEREFORE, it is declared that the Owner of the Property, for the
consideration, shall hold, sell and convey the Property, subject to the following covenants and
restrictions impressed upon the Property by this Restrictive Covenant (“Agreement”). These
covenants and restrictions shall run with the land, and shall be binding on the Owner of the
Property, its heirs, successors, and assigns.

L LAND USE & ZONING RESTRICTIONS

The buildings and outdoor amphitheater located or to be located on the Property will be
subject to the following limitations:
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Religious Assembly Use will be permitted (as defined in the Austin Land
Development Code), including such uses as:

{. Worship services;

2. Musical or theatrical performances;
3. Weddings; and

4, Funerals.

Customary and incidental accessory uses will be permitted, including such uses
as:

1. Educational presentations;

2. Neighborhood meetings;

3, School graduations;

4, Public meetings; and

5. Other civic or non-profit group meetings.

Religious Assembly Use may include occasional charitable events (including
concerts and performances) for the benefit of an individual or family in necd or
for a charitable organization or charitable cause.

Except for occasional charitable events under Paragraph C, above, ticketed events
may charge only nominal fees to cover utilities, maintenance, and other

administrative and operational expenses.

The buildings and outdoor amphitheater will not be used for commercial, for-
profit events.

The outdoor amphitheater is subject to all applicable City ordinances.

The restrictions in this Article T are imposed as conditions to Site Plan No, 2011-
0185C and apply to the extent that an outdoor amphitheater remains part of the
principal religious assembly use.

The restrictions in this Article I shall be interpreted consistent with all applicable
local, state, and federal laws, including but not limited constitutional

requirements,

1L SHARED PARKING

The site has been granted a parking reduction under section 9.6. of the
Transportation Criteria Manual and shall maintain the minimum number of
parking spaces as approved with site plan SP-2011-0185C, as amended from time
to time with approval from the Director of the Planning and Development Review
Department. Concurrent use of the sanctuary located within the multipurpose
bm]dmg, the chapel, or the amphitheater is prohibited,

Promiseland Covenant — 2




101/293

The owner will provide a study based on Section 9.6.7 of the Transportation
Criteria Manual within 12 months following the issuance of the certificate of
occupancy for the multipurpose building to the Planning and Development
Review Department; however the scope and content of the study will be adjusted
to contain the level of analysis reasonably determined to be necessary by the
parties, which may not include all technical requirements of Section 9.6.7.

If additional parking is added to the site that addresses the parking deficiency,
then consideration shall be given for allowing a function area or activity to operate
as a "separate use" (i.e., can be used contemporaneously with another one of the
other uses restricted pursuant to subparagraph A. above). This would include any
change of occupancy or manner of operation that currently is approved as shared
parking with site plan SP-2011-0185C, as mmended from time to time with
approval from the Director of the Planning and Development Review Department,

II.  TRAFFIC MANAGEMENT

To improve safety and reduce delays for entering and exiting vehicles at the
driveway to SH 71, the owner will be responsible for providing law enforcement
officials to direct traffic for all events.

A site plan or building permit for the property may not be approved, released, or
issved, if the completed development or uses of the Property, considered
cumulatively with all existing or previously authorized developiment and uses,
generates traffic that exceeds the total traffic gencration for the Property as
specified in that certain Traffic Impact Analysis ("TIA") prepared by HDR, Inc.,
dated December 23, 2010, or as amended and approved by the Director of the
Planning and Development Review Department. All development on the property
is subject to the recommendations contained in the TIA and memorandum {rom
the Transportation Review Section of the Planning and Development Review
Department dated August 19, 2011. The TIA shall be kept on file at the Planning

and Development Review Department,
1V, MISCELLANEQUS

If Owner shall violate this Agreement, it shall be lawful for the City of Austin, its
successor and assigns, to prosecule proceedings at law or in equity against the
person or entity violating or attempting to violate this Agreement, and to prevent
said person or entity from violating or attempling to violate such covenant, The
restrictions set forth herein may only be enforced by the City of Austin and there
are no third party benceficiaries to this Agreement,

If any part of this Agreement is declared invalid, by judgment or court order, the

Promiseland Covenant — 3
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same shall in no way affect any of the other provisions of this Agreement, and
such remaining portion of this Agreement shall remain in full effect.

It at any time the City of Austin fails to enforce this Agreement, whether or not
any violations of it are known, such failure shall not constitute a waiver or
estoppel of the right to enforce it

This Agreement may be modified, amended, or terminated only by joint action of
both (a) the Direclor of the Planning and Development Review Department of the
City of Austin, and (b) all of the Owners of the Property at the time of the
modification, amendment or termination,

[Signature page follows]

Promiseland Covenant — 4
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/g,
EXECUTED this [hu day of /Z/ o, 2011

OWNER:

The Promiseland Church WestzInes
a Texas non-profit fc/h t)ﬁ?

Name: /’"/ = /;4;.//7;
Title: _~ 252 =, //‘////’ Fos e L

\\

ACCEPTED: CIT'Y OF AUSTIN, PLANNING
AND DEV LOPMENT REVLEW DEPARTMENT

«Mﬂm
Name \/ /K d,m,m,\/f Gorvinl)
Title: _imzeten

APPROVE] TO FO

Assistant City Attome}\

City of Austin
HE STATE OT TEXAS §
COUNTY OF TRAVIS §
This instrument was ac oxylrqued before me on this th«ag/y-Z day of { )(' 10 105 f/
2011, by _Michael MNe~fivin of The Promiseland Church Weyt,

Inc,, on behalf of said non-profit corporation.

PN

“8%  Notacy Publio, State of Tsxas
My Commisslon Explros

) ',‘,.P“O ¢ November 23, 2014 _ NotWC, Stat€ of 1@(215

Signature Pape to Restrctive Covenant

CDecumizats and Settings\Loydb\.oeat SettlngsVTemporary Interuet Filess\OLK [ ARRestrictive Covenant 8 {FINAL) (2).doc
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Exhibit A

Legal Description

FIELD NOTES FOR &8.118 ACRES OUT OF THE MUGH HoGLURE SURVEY NO, 83 AND HUGII
MCCLURE SURVEY NO. 94, THAVIS GOUNTY, TEXAS, BEING THAT SAME TRACT OALLED 56.13
ACRES AS CONVEYED TO JOHN L. GOULD AMD ALEXANDER LEE BY DEED RECORDED IN BOOK
7288, PAGE 482, TRAVIS COUNTY DEED RECORDS, SAID 53.113 ACRES BEING DESCRIBED BY

KMETES AND BOUNDS A8 FOLLOUS:

BEGINNING at a 4" steel pipe found in the Fenced south right-of-way (ROV) line
of U,8. Highway 71, at the wmorthwest corner of sald 53,18 aoras, also the
northeast corner of & tract conveyed to Rosie VYorrell as recorded in Book 37e2,
Pdge 49, Travis county Decd HRouords, Tor the narthwast corper hereoT; .

THENCE generally following a fence with said south ROW line these 2 coursas:
1) B40°06'497F 3580.84 feet to a 18" tall ¢onorste monument for angle point,

2} along a eupve to the leTt with chord of 548°80'08VE 360.04 Teet and radius of
2956.00 feel to a %" steel pipe found et a fance corner at the northwest corner
of a 3.869 acre tract conveyed to James Kretzschmar as resorded in Boaok 9504,

Pagas 040 and 842, for the northeast corner hareof)

THENCE §34°a74'08™Y 3303.22 faot gonerally following a fTence with the aast line
of spid 53.t3 acras and the west line of sald 3.8869 acres, a 32.476 asre tract
copveyed to Marvin & Marie Kretzechmar ns recordod in Book 0504, Page 847,
Travis County Deed Records, and the west Lline of the Harkins/Wittig Subdivision,
passing at 2094.82 feet a L' steml pin found on.the south line of tha Hugh
MeOlure Survey No. 94 and north line of the Hugh McClure Survey No. 63, ta a LY
steel pipe Tound at the southwest corper of Lot 1 of sAid Harkins/wittlg Sub-

division, for the soutteast corner hereof;

THENGE generally following a tence with the south ling of said 83.13 acres and
the narth line of Westview Estates Section 3, a subdivision recordsd in Book @68,

Page 8%, Travis County Plat Rocords, thest 3 courses:
1) NBR°21'33"W 347.69 feet to a %" steel pin Tound at the mutual north corner of

Lots 21 snd 22, Tor angle poiny,
2y HB9°01'17"W 59,03 Teetl to a %" mteal pipe Tound in the north line of Lot 27,

far angle point,
3) HBO®27'3a"W 2156.76 feet Lo a %" steel pipe found in the north 1line of Lot 20,

at the southwasl corner of sald 53.18 acres and southecast corner of said Rosile
Warrell tract, for southwest corner heraofs

THENGE with ths west Line of sald 53.13 acres and east line of seid Worrell

tract these 2 courses:
1) N32°37'24"E 1302.47 feet to @ %" steel pin found im & rook mound, ap tho east

side of a dirt road, at the north Ling aof the Hugh MeClure SBurvey Ho. 638 and

south lina of the Hugh McClure Survay No. 84, for angle point,
2) HM32°45'1{Q"E 2222.75 ‘Taeot to the POINT QF BEGINNING, containing £3.113 acros

of land, more or less. BEARING BASIS: gast line of 83.13 acres (7288/482)

EILED AND RECORDED

ECORDS
OFFICIAL PUBLIC R N

Uma b laanret

oct o5, zo11 o3:es Pt 011145076

PEREZTA; $44.00

C\Documen(s and Setlings\Lloydb\Local Seitings\. Beauvalt, County C lerk

Dana De
Travis County TEXRS
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EXHIBIT 2-1

A DREAM TO REACH OUT TO ALL
BYLINE: Eileen E. Flynn AMERICAN-STATESMAN STAFF DATE: February 25, 2007
PUBLICATION: Austin American-Statesman (TX) EDITION: Final SECTION: Metro & State

Pastor Randy Phillips' dream is to turn a piece of land near Oak Hill into a sprawling complex where the sacred
and the ular come together, where a church for the faithful is surrounded by a live music venue, ball fields, a
wedding chapel and a counseling center open to the public.

He already has a name for it: Dream City.

"What I want to build is a community resource,” he said. "l didn't want to build a church."

The rest of the property will be geared toward secular diversions. ... Phillips is looking for private investors to
support the counseling and recreation centers, ball fields, a skate park and a retirement center.

Phillips said the project is not about attracting new church members or even winning more souls for Christ. If
people are drawn to the church, he'll welcome them. But he said the force that drives his vision is bettering the
community with a place where people with problems such as eating disorders, addiction or marital strife and

can receive inexpensive counseling.
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_news

'Dream City' or Neighborhood Threat?

A proposed church development has some residents losing sleep
By Amy Smith, Fri., March 25, 2011

http://www.austinchronicle.com/news/2011-03 -threat/

-25/dream-city-or-neighborhood

=

Some Southwest Austin residents are raising questions about a proposed amphitheatre in tellghbm ood. This rendering, from the

church's website, is an early conceptual image.
From Promiseland Church Website

The Dream City amphitheatre, he explained, will serve as an integral part of the community, providing a place for
graduation ceremonies, recitals, ballets, family movie nights, jazz concerts, and other events. ... Which leads back
to the question of whether "religious assembly use" would accurately apply to the proposed amphitheatre,
suggesting that Dream City has some miles left in its journey to becoming PromiseLand West.
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http://impactnews.com/southwest-austin/144-news/12012-drean...
Dream City project moving forward, says Promiseland West
By Kate Hull Tuesday, 15 March 2011

Local church aims for fall 2013 opening despite city’s initial rejection, land use questions

{

fWast Bitle

The amphitheater is planned to hold more
than 1,000 people with the capacity to host
concerts, plays, ballets and other events.

Dream City would include a worship center, auditorium and amphitheater and is intended to serve nearby
communities. Some neighbors have raised concerns about usage and noise. The project is the brainchild of
Pastor Randy Phillips, an Austin minister and member of Christian band Phillips, Craig and Dean. Phillips’
vision has been in the making since he first decided to open a church in Southwest Austin six years ago.

People are not going to church that frequently in this community, Phillips said. “To simply build an auditorium
and say come join us for worship would not get many people on our property,” he said. “So we want something
more than'a-worship experience. Whether they come to church or not does not matter.” :

“We want to be a community resource for Austin, but we also want to be a place where the community can
come seven days a week and do whatever they want,” Phillips said, “whether that means using our hike and
bike trails, counseling services, having weddings or funerals or attending concerts in the park.”
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Take A Seat - LifeAustin

HOME  LIFEUNIVERSITY  LIFETRACK EXH | B IT 2_2

O H g n
s¢lifeaustin s OBAE O

I'M NEW CONNECT VISIT CVERTS MEDIA GIVE

TAKE A SEAT

HOME » EVENTS » CAMPUS CONCERTS AND EVENTS » TAKE A SEAT - COPY .
UPCOMING EVENTS

Dear Friends, CURTERERY T LIFEKIDS
Twenty years ago, God gave me a LIFEMEN<
vigion of an outdoor venue in Austin, TX. o e
A place where children dance and sing, . =
N ) L ) LIFESTUDENTS
fariliss enjoy movie nights with popsorn
and lce cream, musicals dazzle the
slags, worship barids inspire, HFEWOMEN
relationships are healed, non-profits are e
resourced and lives are transformed. LIFEUNIVERSITY
it fapl ot k Sy i3 O . A
I dreamed of a pk ace where legacy is created CAMPUS CONCERTS AND EVENTS
As ane of the fastest growing and most arlistic cities in the nation, Austin presents a unique TAKE A SEAT - COPY

audience of creative souls in need of a divine touch Knowing that many in our city are resistant to
organized religion, we began to dream about opportunities that would draw our community to this G8
acre campus. Doy parks, disc golf, walking lrails, concerts, and dancs have been the colors that
we've painted as invitations and they have visited by the thousands!

Today we dream big about a venue that will capture the imagination of a community,; the Lif2Austin
Amphitheatre. A state-of-the-art facility that embraces our culture, celebrates the arts, and
empowers souls with the presence of God,

You have a dreaming nature. You must dream. Dream big with me

- Pastor Randy Phillips

FLY THROUGH THE AMPHITHEATRE

http://www lifeaustin.com/la/default/index.cfim/events/campus-concerts-and-events/take-a-s... 5/7/2015
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ARTIST RENDERINGS OF THE AMPHITHEATRE

AT c L TR
AMPHITHEATRE FEATURES
» 1000 seal capacity « family movie nights, ballets, musicals and other artistic cily
outlets

covered stage & audiance

concourse plaza for gathering, with permanent restrooms,

+ hiitside i forr 500-803 .
hitisicle seating for 500-800 whare foad trucks can serve focd & beverages
« 22,000 sq. foot venue + backstage area with men'shiwomen's green rooms and dressing
facilities

state-of-the-art fighting

+ audio syster designed 10 reduce noise polluticn while + abundant and convenient on-site parking

maintaining dynamic experiences + dual loading dock for easy ngrass - eqrass

TEET O

HOW TO GIVE

http://www lifeaustin.com/la/default/index.cfm/events/campus-concerts-and-events/take-a-s...  5/7/2015
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Hame Ariist Promate ContariUs - Trinits Blog My Actount

Purchase Tickets

Marens WAL Bigues Sleads (g 87289015 Ll Agsln Arshtbener B30 West
Highwiay 71 Anstn, 7

Sat, Aug 29, TD15 081G PM

Click To Show Additional Ticket Detalls
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o Douts Open T PM
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o Tekets will be mated
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Larry Gatlin & The Gatlin Brothers EVENTINFO

Fritay, fugust 28, 2015 07 M pm - At X
Qi 40, ,

Step One: Choose Your tems

Qrchestra Seating L_E)} -+ SR

Covered Amphithester Seating o= 235

Lawn Sealing 0= + $1250
TOTAL
fems 8o
Fees 0o
Total: Wi
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Phillips, Craig & Dean EVENT HF0
Friday, Seplember 4, 2013 07 30 g » Austin TX
Step One: Choose Your ltems
Orchestra Seating §0L0 OUT i
Covered Amphithealer Seating o-t 2330
Lawn Seating o- $1250
TOTAL
flams: e
rEes: Lty
Total: 00
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EXHIBIT 3

Travis CAD - Map of Property ID 101541 for Year 2015
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Property Details

(Account |
Property ID: 101541
Geo ID: 0101480301
Type: Real
Legal Description: ABS 569 SUR 94 MCCLURE H ACR 53.28
Location
Situs Address: 8901 W STATE HY 71 TX 78735
Neighborhood: EXEMPT COMMERCIAL PPTY
Mapsco: 611K
Jurisdictions: 01, 68, 03, 0A, 23, 02
Owner

Owner Name: PROMISELAND CHURCH WEST THE
Mailing Address: % PATRICK R ROGERS, 2600 VIA FORTUNA STE 130, AUSTIN, TX 78746-7982

Pro'perty
Appraised Value: N/A

i psvesed by

http://propaccess.traviscad.org/Map/View/Map/1/101541/2015 [ PropertyACCESS

by y
Map Oisctalmer: This tax map was camplled solely for the use of TCAD. Areas depicted by these digital products are approximate, and arz not necessadly accurate to mapping, surveying or enqlneerlnu standards C: slons nrawn from this
snformation are the responsibliity of the user. The TCAD makes na claims, pramlses of guarantees about the accuracy, complateness or adequacy of this Infarrmation and expressty disclalms Hanility for any errors and omissions. The mapped data

does nat canstitute a legal document.
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Zoning Profile Report http://www.austintexas.gov/gis/zoningproﬁle/?x=3063 882.25&y=10...

EXHIBIT 3

AUSTINTEXAS.GOV  AIRPORT  LIBRARY  AUSTIN ENERGY AUSTIN WATER  CONVENTION CENTER ViSITORS BUREAU  OPEN GOVERNMENT

austintexas-gov  Zoning Profile Report @@

Questions? Click here for help and contast information. J ¢
Disclaimer = ' /; ot W SH 74
The Information on this website has been produced by the ) / 2 71
City of Austin as a working staff map and is not warranted / ’
for any other use. No warranty is made by the City : Vi i,
regarding its accuracy and completeness. ;; gggs 12 W SHAT Yy
For official verification of the zoning of a property, please s ;’ 5
order a Zoning Verification Letter at 512-874-6370. E ;"/ /f
& 7 /
7 7
- / 7
Location: (3.063,882.25, 10,083,366.87) f’ /
Grid: A20 / /
A21 7/ /
Future Land Use (FLUM); Rural Residential / 7
Nutl ;
Regulating Plan:
Loning: RR-NP
Toning Case: Z1A-2008-0123 &
Zoning Ordinance 20081211-697
(Mostly after 2000):
Zoning Overlays: NEIGHBORHOOD PLANNING Zoning Guide
AREA The Guids to Zaning provides a quick explanation of the above Zoning codes,
| WEST OAK HILL however, the Devaloprent Assistance Tenter provides general zoning assistance and
& Oak Hill Combined NPA can adyise you on the type of development allowed on a property. General
BARTON SPRINGS ZONE information on the Neighborhood Planning Areas is available from Neighborhood
Planning. Visit Zoring for the description of each Base Zoning District.

lof 1 10/21/2015 12:07 PM
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City of Austin

Law Department
301 W. 2™ Street, P.O. Box 1088 EXHIBIT 4

Austin, Texas 78767-1088
(512)974-2268

Wrter's Direct Line Wniter's Fax Line
512.974-2974 512-974-64%90
June 13, 2013
Robert Kleeman
Munsch Hardt Kopf & Harr

‘401 Congtess Avenue, Ste. 3050
Austin, TX 78701

Re: Promiseland West—Appeals of Building Permit for Amphitheater

Dear Mr. Kleeman:

In support of the Director of Planning & Development Review (“PDRD”) and the
Building Official, I am writing in response to the two appeals you filed to the above-
referenced building permit issued for an amphitheater previously approved in connection
with the Promiseland West site plan.

After reviewing your submittals and the prior record in this case, the Director has
determined that the appeals are untimely and do not fall within the subject matter jurisdiction
of either the Board of Adjustment (“BOA”) or the Building & Fire Code Board of Appeals
(“BFCBA”). Following is a summary of the reasons for the Director’s decision.

L BOA Appeal

A.  Prior Zoning Determinations

Though styled as an appeal of the May 2013 building perrnit,1 the bulk of your BOA
appeal challenges prior administrative determinations and staff-level communications made
in connection with the amphitheater between 2007 and 2011. The allegations at pages 1-9
focus on the Director’s 2008 zoning use determination and the 2011 site plan approval and
related restrictive covenant, along with various staff emails from 2007-2008.

! Since your appeals allege error in issuance of the building permit, it is assumed for purposes of this letter that
you are challenging BP No. 2013-047496-BP, which is attached hereto for reference. The document included
and cited in both appeals, however, is the separately issued plan review.
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Robert Kleeman
June 13, 2013
Page 2

Appeal of these prior determinations is untimely under City Code § 25-1-182
(Initiating an Appeal) for reasons explained in my letters to you on October 27 and December
30, 2011, both of which are attached to your appeal. Additionally, on March 21, 2013, the
Travis County District Court (Livingston, J.) granted a plea to the jurisdiction filed by the
City in response to litigation brought by your client challenging these same determinations.
As you are aware, that case remains pending on your client’s appeal to the Third Court.

B. Building Permit

A copy of the building permit, issued on May 10, 2013, is attached hereto for
reference, but was not included with your appeal as required under City Code § 25-1-183(3)
(Information Required in Notice of Appeal). The only error alleged in connection with the
permit is a notation on the City’s website listing the structural “Sub Type” as: “Amusement,
Soc. & Rec. Bldgs.” '

That notation does not appear on the actual building permit, nor does it constitute a
“use determination” under Section 25-1-197 (Use Determination) or in any way authorize -
new uses not allowed under the City’s zoning regulations, as previously construed by the
Director. Rather, the sub-type notation references occupancy categories for which the
structure is approved under the 2009 International Building Code, as adopted in City Code §
25-12-1 (Building Code). From a construction standpoint, structures are frequently rated for
occupancy types under the Building Code that may not be allowed under applicable zoning
regulations.

Your appeal does not challenge the Building Official’s designation of the appropriate
occupancy rating under the Building Code. Moreover, since the Building Code is not a
zoning ordinance, issues related to structural requirements are not within the BOA’s subject
matter jurisdiction. See Texas Local Gov’t Code § 211.009(1) (authorizing BOA appeals for
determinations made under zoning enabling statute or local zoning ordinances); City Code
Section § 2-1-111 (F) (authorizing BOA appeals for determinations made under Chapter 25-2

(Zoning)).

II. BFCBA Appeal

Your appeal to the BFCBA focuses on the same zoning determinations covered in
your BOA appeal. In addition to being time-barred, zoning determinations are beyond the
jurisdiction of the BFCBA, which is limited to “appeals of orders, decisions, or
determinations made by the building official relating to the application and interpretations of
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Robert Kleeman
June 13, 2013
Page 3

the Building Code and Fire Code.” See City Code Section §2-1-121(C) (Building and Fire
Code Board of Appeals) (emphasis added).

The appeal does not allege that the building permit violates the Building Code or the
Fire Code, neither of which is mentioned. Like the BOA appeal, it also fails to include a
copy of the actual building permit and instead focuses on notations appearing on the city
website in connection with the separately issued plan review (No. 2013-002081PR), which is
not an appealable decision. See City Code § 25-11-93 (4ppeal) (granting a right of appeal
for a decision by the building official to “grant or deny a permit to the [BFCBA]”) (emphasis
added). : \ :

Based on the reasons explained above, the Director has determined that your appeals
are untimely and beyond the jurisdiction of either the BOA or the BECBA. As always,
please do not hesitate to contact me if you have questions or concerns regarding this matter.

Sincerely,

Brent D. Lloyd
Assistant City Attorney

cc Sue Edwards
Greg Guernsey
Leon Barba
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SNEED, VINE & PERRY
A PROFES’SIONAL CORPORATION EXH lB lT 5
ATTORNEYS AT LAW
ESTABLISHED 1926

900 CONGRESS AVENUE, SUITE 300
AUSTIN, TEXAS 78701

TELEPHONE (512) 476-6955 FACSIMILE (512) 476-1825
Writer’s Direct Dial: iter’s e-mail address:
(512) 494-3135 ,
July 2, 2013
By Hand Delivery
- Board of Adjustment

c/o Susan Walker

505 Barton Springs Road
Room 530

Austin, Texas 78704

Re:  Appeal of Decision by Greg Guernsey to Not forward May 28, 2013 Appeal to
the Board of Adjustment For the Issuance of a Building Permit for an Outdoor
~ Amphitheater, 8901 West State Highway 71, Case Number 2013-002081PR

(“Permit”)
Dear Chairman Jack and Members of the Austin Board of Adjustment:

This firm represents the Hill Country Estates Home Owners Association (“HCE”) and the
Covered Bridge Property Owners Association, Inc. (“CB”) with respect to their appeal of the
issuance of the Building Permit. CB and HCE meet the requirements of an interested party, as

defined by the City Code.

On May 10, 2013, the City of Austin issued a building permit for an amphitheater to be
constructed on 53 acres located at 8901 West State Highway 71, Austin, Texas 78736
(the “Property”). The Permit was issued in conjunction with City case number 2013-002081 PR.

On May 28, 2013 a representative of CB and HCE delivered to City staff an appeal to the
Board of Adjustment and an appeal to the Building & Fire Code Board of Appeals regarding the
May 8, 2013 approval of a permit and the issuance of the May 10, 2013 building permit for the
outdoor amphitheater which is the first building permit issued for the amphithcatcr.1 In addition
to the appeal, the CB/HCE representative also delivered a standing letter and the appropriate
filing fee for an appeal to the Board of Adjustment. A copy of a confirming email sent to Leon
Barba on May 28, 2013, who took delivery of the appeal related documents, is enclosed. Also
enclosed are copies of the May 28, 2013 appeal, the standing letter, and the filing fee cliecl. The
May 28, 2013 CB/HCE appeal is incorporated into this letter and into this appeal for all

purposes.

| This letter and the accompanying appeal application do not pertain to the CB/HCE appeal to the Building & Fire
Code Board of Appeals.

AUSTIN . GEORGETOWN
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Board of Adjustment
July 2, 2013
Page 2

On June 14, 2013, Assistant City Attorney Brent Lloyd sent a letter dated June 13, 2013
to me regarding the May 28, 2013 appeal to the Board of Adjustment. In his June 13, 2013
letter, Mr, Lloyd wrote:

“After reviewing your submittals and the prior record in {his case, the Director of
Planning and Development Review has determined that the appeals are untimely
and do not fall within the subject matter jurisdiction of either the Board of
Adjustment or the Building & Fire Code Board of Appeals.”

The balance of Mr. Lloyd’s letter summarizes “the reasons for the Director’s decision.”
According to Mr. Lloyd’s June 13, 2013 letter, these are all decisions that Mr. Guernsey made
after Mr. Guernsey received and reviewed the May 28, 2013 CB/HCE appeal. *

CB and HCE are appealing the decisions described in the June 13, 2013 Brent Lloyd
letter. The decisions being appealed are described in the Appeal Application. A copy of the
June 13,2013 Brent Lloyd letter is enclosed with the Appeal Application.

Pursuant to Section 211.010(a)(1), Texas Local Government Code (“TLGC”), HCE and
CB file this appeal of Director Guernsey’s decision to not forward the CB/HCE May 28, 2013
appeal to the Austin Board of Adjustment. Pursuant to Section 211.009(a)(1), the Board of ‘
Adjustment has the authority to “hear and decide an appeal that alleges error in an order,
requirement, decision, or determination made by an administrative official in the enforcement of
[Subchapter A of Chapter 211 of TLGC] or an ordinance adopted under [Subchapter A of
Chapter 211 of TLGC].”

The present CB/HCE appeal to the Board of Adjustment alleges that Director Guernsey
made onc or more errors in his decision to not forward the May 28,2013 CB/HCE appeal to the
Board of Adjustment. The present CB/IICE appeal alleges that Director Guernsey’s decision is
erroneous under Subchapter A, Chapter 211, TLGC and under Chapter 25-2 of the Austin Land

Development Code.

CB, HCE, and their members are aggrieved parties because their substantive and
procedural rights under Section 211 .010(a)(1) TLGC and under the City Code have been denied
them by Mr. Guernsey’s decision to pass judgment on the May 28, 2013 appeal and his decision
to not forward the May 28, 2013 appeal to the Board of Adjustment. In other words, Mr.
Guernsey has made a determination in the enforcement of Subchapter A, Chapter 211, TLGC
and under Chapter 25-2 of the Austin Land Development Code. Section 21 1.009(a)(1), TLGC
. establishes the Board of Adjustment’s authority to hear and decide an appeal alleging-an error by
an administrative official in the enforcement of Subchapter A of Chapter 211, TLGC and
Chapter 25-2 of the Austin Land Development Code, which was adopted pursuant to Subchapter

A of Chapter 211, TLGC.
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Board of Adjustment
July 2, 2013
Page 3

HCE and CB are registered neighborhood associations and meet the requirements of
Section 25-1-131(A) & (C) LDC to be Interested Partics by communicating their respective
concerns regarding the proposed development described in the Building Permit. The enclosed
May 28, 2013 appeal materials includes copies of email correspondences 10 City staff requesting
recognition of Interested Party status with respect to the Building Permit application and the
refusal of City Staff to do so. Mr. Frank Goodloe is treasurer of CB and Margaret Butler is the
President of the HCE. Both HCE and CB are registered neighborhood associations with the City
of Austin. All materials establishing the standing of CB and HCE in the May 28, 2013 appeal
are incorporated into this letter for all purposes.

Importantly, the reasons given in the June 13, 2013 Brent Lloyd letter for Mr. Guernsey
not forwarding the May 28, 2013 appeal to the Board of Adjustment do not include any assertion
that CB or HCE are not interested parties, as defined by Section 25-1-131. M. Guernsey’s
reasons do not include his finding that the May 28, 2013 appeal was filed more than 20 days
after the issuance of the May 10, 2013 building permit.

" The contact information for Margaret Butler is (512) 699-6692 and her mailing address is
7100 Bright Star Lane, Austin, Texas 78736. The contacl information for Frank Goodloe is
(512) 906-1931 and his mailing address is 6705 Covered Bridge, Unit 10, Austin, Texas 78736.

Please let me know if there arc any questions.

Sincerely,

SNEED, VINE & PERRY, P.C.

By: |
Bobert Kleeman -

RIK:dm
Enclosures
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or other reproduction of this message is strictly prohibited.
****‘k************‘k*******************#************

Subject: Appeals Regarding Building Permit for Outdoor Amphitheater 8901 West SH 71 [MH-

MHDocs.FID894290]
Leon:

Thanks for receiving the appeal to the Board of Adjustment and the appeal to the
Building and Fire Code Commission today. For your convenience, | have attached
PDFs of the two appeals, the standing letter for the Board of Adjustment appeal and the
filing fee check that | left you. '

Please let me know if there is any additional information required to complete the appeal
application.

10
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Brent D. Lloyd
Assistant City Attorney
(512) 974-2974

Subject: FW: Appeals Regarding Building Permit for Outdoor Amphitheater 8901 West SH 71
[MH-MHDocs.FID894290]

Dear Mr. Barba:

| represent the Covered Bridge Property Owners Association and the Hill Country Estates
Homeowners Association regarding their appeals of the issuance of a building permit for an
outdoor amphitheater on RR zoned property located at the above referenced address. 1am
following up with you regarding the appeals to the Board of Adjustment and the Building and -
Fire Code Commission that | delivered to you on May 28, 2013. Copies of those appeals and the
check for the payment of filing fee for the Board of Adjustment appeal are attached.

Has my clients’ Board of Adjustment appeal been forwarded to the Board of Adjustment as
required by Section 211.010(b) of the Texas Local Government Code? If not, please let me know
when you anticipate that my clients’ appeal and “all papers constituting the record” of the of
the building permit being appealed will be forwarded to the Board of Adjustment. [f you do not
intend to forward my clients’ appeal and the record of the building permit to the Board of
Adjustment, please notify as soon as such a decision is made.

Likewise, | have the same questions regardihg my clients’ appeal to the Building and Fire Code
Commission.

Since our meeting on May 28, 2013, | have changed law firms. | sent you my new contact
information by email on June 8, 2013, | resent my V-Card yesterday morning. Out of an
abundance of caution, [ have also attached my V-Card to this email

Please confirm your receipt of this email.

Robert Kleeman

Sneed, Vine & Perry, P.C.

900 Congress Avenue, Suite 300
Austin, Texas 78701

{512) 476-6955 — main

(512) 494-3135 - direct

(512) 476-1825 — fax

ok ok ook ok ok ok ok ok ke ok sk ok Sk sk K ok ok ok Ok o8 ok ok sk R o OROK A koR SOk Rk RSOk R R Rk

This communication may be protected by the attorney/client

privilege and may contain confidential information intended only
for the person to whom it is addressed. If it has been sent to
you in error, please reply to the sender that you have received
the message in error and delete this message. If you are not

the intended recipient, any dissemination, distribution, copying

9
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EXHIBIT5 —\

CITY OF AUSTIN
APPLICATION TO BOARD OF ADJUSTMENT
INTERPRETATIONS
PART I: APPLICANT'S STATEMENT
(Please type)

STREET ADDRESS: 8901 West State Highway 71, Austin, Texas 78736.

LEGAL DESCRIPTION: 53.11 acres as described in a Restrictive Covenant recorded in
Document No. 2011146026, Official Public Records of Travis County, Texas

(“Property”)

Lot (s) Block Outlot Division

ZONING DISTRICT: RR

We, Margaret Butler, on behalf of myself and as Authorized Agent for Kim Butler and as
Authorized Agent for Hill Country Estates Home Owners Association and Frank
Goodloe, on behalf of myself and as Authorized Agent for Covered Bridge Property
Owners Association, Inc., affirm that on July 2, 2013, we hereby apply for an
interpretation hearing before the Board of Adjustment.

The Director of Planning and Development Review Department interpretations
regarding _his decision to not forward to the Board of Adjustment the appeal submitted
by Hill Country Estates Home Owners Association (“HCE”) and the Covered Bridge
Property Owners Association (“CB") regarding the issuance of a building permit_in
connection with City Case No. 201 3-002081-PR for the Property (“Permit”)1:

1. The Director of Planning and Development Review ("Director") has determined
that the Board of Adjustment has no subject matter jurisdiction under either Section
211.009(a) (1), Texas Local Government Code or Section 2-1-111, City Code to

hear an appeal that alleges that a building permit was issued in error.
2. The Director has the authority under Subchapter A, Chapter 211, Texas Local

Government Code and the City Code to determine the subject matter jurisdiction of
Board of Adjustment.

! City staff describes the Permit has building permit having City case No. 2013-047496-BP. CBand HCE are
appealing the issuance of the permit in connection with City Case No. 9013-002081-PR. Even if the City has
assigned a new case number to the issued permit, it is the same permit that is appealed.

1
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3 The Director has determined that the Board of Adjustment has no subject
matter jurisdiction under Section 211.009(a)(1), Texas Local Government Code or
Section 2-111(F), City Code to hear the May 28, 2013 CB/HCE appeal filed
pursuant to Section 211.010(a)(1) that alleges the Permit was issued in error.

4 The Director has the discretionary authority under Section 211.010(b), Texas
Local Government Code to not forward to the Board of Adjustment the May 28,
2013 CB/HCE appeal filed pursuant to Section 211.010(a)(1), Texas Local
Government Code.

5. The Director has determined that the May 28, 2013 CB/HCE appeal is
untimely with respect to the Permit issued on May 8, 2013.

6. The Director has determined that “under the prior record in this case,” CB and
HCE had the right to file only one appeal to the Board of Adjustment regarding the
proposed outdoor amphitheater project on the Property. In other words, since late
January 2009, CB and HCE have had no right under Section 211.010(a)(1), Texas
Local Government Code to appeal any decision relating to the outdoor
amphitheater, including the May 8, 2013 issuance of the Permit.

7 The Director has determined that CB and HCE may not file any appeal to the
Board of Adjustment regarding the issuance of the Permit.

We feel the correct interpretations are:

1. The Board of Adjustment has subject matter jurisdiction under Section
211.009(a)(1), Texas Local Government Code and Section 2-111(F), City Code to
hear and decide an appeal that alleges an error in the decision to issue a building
permit if the alleged error relates to zoning regulations applicable to the subject
property and the permit.

5> The Board of Adjustment has subject matter jurisdiction under Section
211.009(a)(1), Texas Local Government Code to hear and decide an appeal that
alleges an error in the decision to issue any permit if the alleged error relates to the
zoning regulations applicable to the subject property.

3. The Director does not have the authority to refuse the filing of an appeal made
by an aggrieved person under Section 211.010(a)(1), Texas Local Government
Code if the aggrieved person has substantially completed the applicable
application form and submitted same within 20 days of the administrative decision

‘ being appealed.
4. An aggrieved person, who is not the permit applicant, may appeal a permit
approval, including a permit that incorporates an earlier interpretation by City staff,
if the error alleged relates to zoning regulations applicable to the permit and the
subject property.

5 All appeals that are timely and complete pursuant to the City Code and are
filed by an aggrieved person pursuant to Section 211.010(a) (1), Texas Local
Government Code, must be forwarded to the Board of Adjustment.
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6. The Director doses not have the authority under Subchapter A of Chapter 211,
Texas Local Government Code or the City Code to determine the subject matter
jurisdiction of the Board of Adjustment over an appeal.

NOTE: The board must determine the existence of, sufficiency of and weight of
evidence supporting the findings described below. Therefore, you must complete
each of the applicable findings statements as part of your application. Failure to do
so may result in your application being rejected as incomplete. Please attach any

additional support documents.
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1. There is a reasonable doubt of difference of interpretation as to the specific intent of
the regulations or map in that:

This is an appeal of decisions made by the Director of PDRD on June 14, 2013
regarding an appeal to the Board of Adjustment filed on May 28, 2013 by CB and HCE.
Specifically, this is an appeal of the Director of PDRD's determinations of his authority
to enforce Subchapter A, Chapter 211, Texas Local Government Code and Chapter 25-

2, City Code.

A. Backaround Facts. On May 28, 2013, CB and HCE filed an appeal with Leon
Barba appealing the issuance of the Permit on May 8, 2013. The appeal alleged an
error in the issuance of the Permit because the activities described in the permit
application are not authorized under the present zoning applicable to the Property. A
copy of the May 28, 2013 CB/HCE Appeal is attached and made a part of this appeal
for all purposes.

On June 14, 2013, Assistant City Attorney Brent Lloyd transmitted a letter to legal
counsel for CB and HCE in support of the decision of the Director of PDRD to deny the

May 28, 2013 CB/HCE appeal filed with the Board of Adjustment. In the letter dated
June 13,2013, Mr. Lloyd wrote: i :

"After reviewing your submittals and the prior record in this case, the
Director has determined that the appeals are untimely and do not fall
within the subject matter jurisdiction of either the Board of Adjustment
("BOA") or the Building & Fire Code Board of Appeals ("BFCBA")."

CB and HCE understand one of the purposes of Mr. Lloyd's June 13, 2013 letter is to
inform CB and HCE that the Director of PDRD will not forward the May 28, 2013
CB/HCE appeal of the issuance of the Permit to the Board of Adjustment. The
determinations described in Brent Lloyd's June 13, 2013 letter are referred to as the
“Determinations” or “Mr. Guernsey's Determinations.” A copy of the June 13, 2013
Brent Lloyd letter is enclosed and is made a part of this appeal for all purposes.

B. Differences in Interpretations of Applicable Law

1. Subject Matter Jurisdiction of the Board of Adjustment. There is a reasonable
doubt of difference of interpretation as to whether the subject matter jurisdiction granted
to the Board of Adjustment under Section 211.009(a)(1), Texas Local Government
Code (“TLGC") includes appeals regarding the issuance of a building permit. ‘

The first determination being appealed is Mr. Guernsey's Determination that the

Board of Adjustment does not have subject matter jurisdiction to consider an appeal of

the issuance of a building permit. N -
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Section 2-1-111(F)(5), Austin City Code states that the Board of Adjustment shall
“perform other duties prescribed by ordinance or state law.” Pursuant to Section
211.009(a)(1), TLGC, the Board of Adjustment has the authority to:

“hear and decide an appeal that alleges error in an order, requirement,
decision, or determination made by an administrative official in the
enforcement of [Subchapter A of Chapter 211 of TLGC] or an ordinance
adopted under [Subchapter A of Chapter 211 of TLGCL"

Section 211.009(a)(1), TLGC is a statutorily mandated subject matter jurisdiction
for boards of adjustments in the state of Texas. The City Council has not limited the
scope of the authority of the Board of Adjustment because Section 2-1-111(F)(5), Austin
City Code conforms the subject matter jurisdiction of the Board of Adjustment to Section
211.009(a)(1), TLGC. Therefore, Mr. Guernsey does not have the authority to limit the -
Board of Adjustment’s subject matter jurisdiction under Section 211.009(a)(1), TLGC.
As to the subject matter jurisdiction of the Board of Adjustment to hear and consider an
appeal of a building permit, the Texas Supreme Court has ruled that building permits
are within the subject matter jurisdiction of a board of adjustment under Section
211.009(a)(1) TLGC. Ballantyne v. Champion Builders, Inc., 144 S\W. 3d 417, 425

(Tex. 2004).

Mr. Guernsey's determination that appeals of the approval of a building permit
are outside the subject matter jurisdiction of the Board of Adjustment conflict with the
plain language of Section 211.009(a)(1), TLGC and the ruling of the Texas Supreme
Court in Ballantyne.

9. The May 28, 2013 Appeal is Untimely. In the June 13, 2013 Lloyd letter
focuses on the portions of the May 28, 2013 appeal that describe the errors in previous
decisions to approve permits with respect to the Property. The June 13, 2013 letter
states that “appeal of these prior determinations is untimely under City Code Section
25-1-182 for reasons explained in my letters to you on specifically refers to letters from
Mr. Lloyd dated October 27 and December 30, 2011, both of which are attached to your

appeal.”

Mr. Lloyd's letter does not challenge the fact that the May 28, 2013 CB/HCE
appeal was filed within 20 days of the issuance of the Permit. Mr. Lloyd's letter also
ignores the plain fact that the May 28, 2013 CB/HCE appeal alleges an error in the
decision to issue the Permit in May 2013. The Director of PDRD and Mr. Lloyd maintain
that an administrative decision in 2008 can control and preclude an appeal under
Section 211.010(a)(1), TLGC more than four years later. While the May 28, 2013
CB/HCE appeal includes some facts that overlap the facts relating to the October 2011
appeal, the May 28, 2013 CB/HCE alleges errors in the issuance of new and totally
different permit and alleges new facts.

Further, it does not matter whether the Director of PDRD believes he has
permanently determined all issues relating to the permitting of the outdoor amphitheater
on the Property. Section 211.010(a)(1), TLGC grants an aggrieved person, including
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CB and HCE, the right to appeal a decision or determination of an administrative official
to the Board of Adjustment. Each and every decision may be appealed. Section
211.009(a)(1), TLGC authorizes the Board of Adjustment (not the director of PDRD) to
decide whether it will hear the appeal.

The clear purpose of Sections 211.009 and 211.010, TLGC is to provide the
public an avenue to appeal administrative actions that an aggrieved person feels is
wrong. Each property and each permit application is different. Community values and
standards change over time. Every administrative decision should be subject to appeal,
and if deemed appropriate by the Board of Adjustment, reviewed by the Board of

Adjustment.

. 3. The Director of PDRD Has No Authority to Decide Which Appeals are
forwarded to the Board of Adjustment. Mr. Guernsey's Determinations necessarily
include his interpretation that the Director of PDRD has the discretionary authority to
ignore the mandate of the third sentence of Section 211.010(b), TLGC. This sentence
mandates that "...the official from whom the appeal is taken shall immediately transmit
to the board all the papers constituting the record of the action that is appealed.”

The right of appeal under Section 211.010, TLGC also includes the right to have
the appeal presented to the Board of Adjustment and to have the opportunity to be
heard by the Board of Adjustment.

CB and HCE contend that this is a non-discretionary obligation under state law.
The Director of PDRD does not have the ability or authority to thwart appeal rights of CB
and HCE under Section 211.010(a)(1) TLGC by arbitrarily deciding which of his
decisions can be appealed.

4. The Director of PDRD Has No Authority Under State Law or the
Chapter 25-2 to Determine the Subject Matter Jurisdiction of the Board of
Adjustment. There is no mention in Chapter 211, TLGC or in the City Code that the
Director of PDRD or the administrative official whose decision is being appealed has the
authority to decide the subject matter jurisdiction of the Board of Adjustment. The
Director of PDRD has granted himself a power that neither state law nor the City

Code provides to him.

Subject matter jurisdiction is determined by state law and may be expanded by
the City Council. Section 211.009(a), TLGC provides: “The board of adjustment may:
(1) hear and decide an appeal that alleges error in an order, requirement, decision, or
determination niade by an administrative official in the enforcement of this subchapter -
or an ordinance adopted under this subchapter’ (emphasis added).

The word “may” means the Board of Adjustment decides whether it will hear an

MMMMMMMMM _appeal_and the Board of Adjustment will decide whether the appealing party has
standing. These powers of the Board of Adjustment are also reflected in Section 2-1-
111(F), City Code. The Board of Adjustment should have had the opportunity to decide
whether it wanted to hear the May 28, 2013 CB/HCE appeal. As a policy matter, the
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Board of Adjustment should never be precluded from reviewing an appeal filed by an
aggrieved party pursuant to Section 211 .009(a)(1) seeks to present to this Board.

Under Sections 211.009 and 2.11.010, TLGC, the May 28, 2013 CB/HCE appeal
should be forwarded to the Board of Adjustment. The director of PDRD can raise his
subject matter jurisdiction objections at the hearing when the Board of Adjustment
decides whether it will hear and consider the appeal. If the Director of PDRD is
allowed to decide which of his or his staff's decisions are even forwarded to the Board of
Adjustment, then the right of appeal granted by Section 211.009(a) (1) TLGC is
completely nullified.

5. An appeal of use provisions could clearly permit a use which is in
character with the uses enumerated for the various zones and with the objectives of the

zone in question because:

This appeal does not pertain to use provisions under Chapter 25-2 of the Land
Development Code. This is an appeal of certain determinations and decisions made by
the Director of PDRD regarding his enforcement of Subchapter A, Chapter 211, TLGC.
Therefore, this question is not applicable to the present appeal.

6. The interpretation will not grant a special privilege to one property
inconsistent with other properties or uses similarly situated in that:

This appeal does not pertain to the granting of special privileges to one property.
Therefore, this question is not applicable to the present appeal.
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EXHIBIT 6

NUMBER 13-13-00395-CV

COURT OF APPEALS
THIRTEENTH DISTRICT OF TEXAS

CORPUS CHRISTI - EDINBURG

HILL COUNTRY ESTATES

HOMEOWNERS ASSOCIATION

AND COVERED BRIDGE PROPERTY

OWNERS ASSOCIATION, INC,, Appellants,

GREG GUERNSEY AND
THE CITY OF AUSTIN, Appellees.

On appeal from the 250th District Court
of Travis County, Texas.

MEMORANDUM OPINION

Before Justices Garza, Benavides, and Perkes
Memorandum Opinion by Justice Benavides

By six issues, which we consolidate into one, appellants, Hill Country Estates

Homeowners Association (“Hill Country’) and Covered Bridge Property Owners
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Association, Inc. (“Covered Bridge”) appeal the trial court's granting of a plea to the
jurisdiction filed by appellees, the City of Austin (‘Austin” or “the City") and Greg
Guernsey, the City's Planning and Development Review Department's Director. We
affirm in part and reverse and remand in part.

I BACKGROUND'

The Texas Local Government Code provides that a municipality may regulate
zoning within its city limits and outlines various procedures that a municipality must follow
in its regulation. See generally Tex. Loc. Gov'T CODE ANN. §§ 211.001-.017 (West,
Westlaw through 2013 3d C.S.). In Austin, zoning uses are regulated by the Land
Development Code (LDC).  See AusTIN, TEX., LAND Dev. CODE, Title 25 (2015), available
at https://www.municode.com/library/tx/austin.  The LDC gives the director of the
Planning and Development Review Department the authority to “determine the
appropriate use classification for an existing or proposed use or activity.” Id. § 25-2-
2(A).

In 2007, PromiseLand Church West, Inc. (“the Church”) sought to develop a 53-
acre project on Highway 71 in Austin to build a chapel, multipurpose building, and an
outdoor amphitheater. The area of land for the project is designated “rural residential,”
which “may be applied to a use in an area for which rural characteristics are desired or
an area whose terrain or public service capacity require low density.” /d. § 25-2-54.

Religious assembly use is a civic use that is: “regular organized religious worship or

1 This appeal was transferred from the Third Court of Appeals pursuant to a docket equalization
order issued by the Texas Supreme Court. See Tex. Gov'T CODE ANN. § 73.001 (West, Westlaw through
2013 3d C.8)). '
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religious education in a permanent or temporary building. The use excludes private
primary or secondary educational facilities, community recreational facilities, day care
facilities, and parking fac’ilities. A broperty tax exemption is prima facie evidence of
religious assembly use.” /d. § 25-2-6(B)(41).

Hill Country and Covered Bridge are residential neighborhood associations in the
area surrounding the Church’s construction site, and both opposed the Church’s request

to build an outdoor amphitheater. Hill Country and Covered Bridge relied on statements
made in the press that the Church’s proposed amphitheater would be used for outdoor
entertainment events, including live music performances, concerts, ballets, graduations,
and theatrical performances. Hill Country and Covered Bridge opposed the Church'’s
amphitheater proposal on grounds that such uses did not comport with the religious
assembly use definition.

On December 17, 2008, Carl Conley, a licensed professional engineer who
represented the Church, wrote to Guernsey, the City's planning and development review
director, about the concerns over the proposed amphitheater. The letter stated the
following:

Thank you for meeting with me today to discuss whether an outdoor

amphitheater is considered an accessory use[?] to an overall religious
assembly use under RR or SF-1 zoning.

z An accessory use is a use that:
) s incidental to and customarily associated with a principal use;
(2) Unless otherwise provided, is located on the same site as the principal use; and
3) May include parking for the principal use.

AusTIN, TEX., LAND DEV. CODE, § 25-2-891 (2015).
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The attached Conceptual Site Plan shows the overall project, including the
primary church buildings and the outdoor Amphitheater. The church
buildings include a typical indoor auditorium for 3500 seats. This indoor
facility will be used for various religious assembly activities including
worship services, weddings, funerals and education and musical
presentations. This facility would also be available for non-religious non-
profit civic uses such as neighborhood meetings, boy scout/girl scout
meetings, school graduations, public meetings, etc. Again, these uses
would be for non-profit activities. Like most churches, they may charge a
nominal fee to the users to cover setup, clean up, utilities, and
administrative and other operational expenses. There may be some
activities that would include a fee that would be used to provide benefit to
an individual or group that had a special emergency need (i.e. a family.
whose house burned down) or for some charitable organizations. All of
these are typical of the use of a church facility. The church would not
typically provide a venue for commercial “for profit” organizations.

The amphitheater would be used for the exact same type activities as the
indoor auditorium but in an outdoor setting. This would be on a “weather
permitting” basis while taking advantage of the natural environmental
surroundings. As we discussed, the use of the amphitheater (along with
any other use on the property) would be subject to all of the City's
ordinances, including sound levels at the property boundaries. The church
would also entertain the concept of a voluntary restrictive covenant that
would help identify/clarify specific uses that are not [permitted] under the
proposed religious assembly use.

The church has met with the adjoining neighborhood representatives and
[has] offered to restrict uses of the amphitheater, including dates, times and
incorporate sound attenuation design techniques, in order to assure the
compatibility with the adjoining residential uses. Promisel.and Church will
continue to work with the neighbors even after any permits are issued to
work toward being a good neighbor in the surrounding community.

Please let me know if you need anything else to help you in your

determination as to whether the amphitheater is an accessory use to the

primary use of religious assembly.

Thanks for your consideration on this very important issue for this church.
On December 23, 2(508, Guernsey responded to Conley with the following email:

| have reviewed your letter and attachment. Since the worship building

and the outdoor amphitheater are both being primarily used for religious
assembly uses, | don’'t see a problem with these two facilities co-locating on

4
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the property. | understand that the educational and musical presentations
will be limited in scope and will be subordinate to the primary religious
assembly use. | also understand the church will be compliant with all
applicable City Codes and ordinances, including the noise ordinance.

If the primary use of one or both of the facilities does change from a religious

assembly use to an outdoor entertainment or an indoor entertainment use,

a zoning change may be required.

On July 6, 2011, the Church applied for a site plan permit to begin construction on
the project, including the amphitheater, and the City approved the application on October
12, 2011. The application noted that the construction site was "subject to [a] Restrictive
Covenant . . . which addresses land use restrictions, shared parking and traffic
management.” The restrictive covenant entered into by the Church and the City on
October 2, 2011 provided for the following restrictions and limitations for the church

buildings and outdoor émphitheater:

A. Religious Assembly Use will be permitted (as defined in the Austin Land
Development Code), including such uses as:

1. Worship services;

2. Musical or theatrical performances;
3. Weddings; and

4. Funerals

B. Customary and incidental accessory uses will be permitted, including
such uses as:

Educational presentations;
Neighborhood meetings;

School graduations;

Public meetings; and

Other civic or non-profit group meetings

v

" C. Religious Assembly Use may include occasional charitable events
(including concerts and performances) for the benefit of an individual or
family in need or for a charitable organization or charitable cause.
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D. Except for occasional charitable events under Paragraph C, above,
ticketed events may charge only nominal fees to cover utilities,
maintenance, and other administrative and operational expenses.

E. The buildings and outdoor amphitheater will not be used for commercial,
for-profit events.

F. The outdoor amphitheater is subject to all applicable City ordinances.

G. The restrictions in this Article | are imposed as conditions to Site Plan
No. 2011-0185C and apply to the extent that an outdoor amphitheater
remains part of the principal religious assembly use.

" H. The restrictions in this Article | shall be interpreted consistent with all
applicable local, state, and federal laws, including but not limited to
constitutional requirements.

On October 21, 2011, representatives from Hill Country filed an administrative
appeal with the City regarding the City's use determination of the Church site.
Specifically, the appeal challenges the City's interpretation of “religious assembly use” to
include the Church’s proposed outdoor amphitheater.  On October 27, 2011, an attorney
for the City rejected Hill Country’s appeal and stated that the appeal was untimely

because it was not filed within twenty days from the City's use determination by Guernsey

on December 23, 2008.

On December 12, 2011, counsel for Hill Country sent written correspondence to

the City contesting the City's October 27, 2011 letter.  Hill Country argued that its appeal

did not relate to Guernsey's December 23, 2008 email, but rather to the City's use
interpretations and determinations made in the October 2, 2011 restrictive covenant.  Hill
Country requested that the City forward its appeal to the Board of Adjustment.

On Decémber 30, 2011, the City responded to Hill Country’s letter and reasserted

R
that Hill Country’s appeal was time-barred.  Particularly, the City noted that the language



101/333

in the restrictive covenant merely clarified Guernsey's December 23, 2008 use
determination, did not contradict it, and did not permit non-religious assembly use, unless
such use was “accessory to the principal use of religious assembly.” The City further
noted that “to the extent an accessory use of the amphitheater exceeded that scope,
enforcement would be appropriate regardless of whether the applicant had violated a term
of the covenant’ Finally, the City maintained its position that absent “clearer
requirements” from the code of ordinances, it would treat Guernsey’s December 23, 2008
email as an “appealable decision.”

Hill Country and Covered Bridge eventually filed suit against Guernsey, in his
official capacity, and the City seeking: (1) declaratory and injunctive relief against
Guernsey for his ultra vires acts; (2) mandamus to require Guernsey to forward Hill
Country's appeal to the Board of Adjustment; (3) declaratory and injunctive relief against
the City for violation of Hill Country and Covered Bridge's due process rights; and (4)
declaratory and injunctive relief against the City declaring that its ordinances regulating
land use determinations and appeal are impermissibly vague and thereby void. |

Guernsey and the City filed a plea to the jurisdiction and asserted that the trial
court lacked subject-matter jurisdiction because: (1) Hill Country and Covered Bridge
lack standing; (2) the trial court’s subject-matter jurisdiction in this case is conferred only
upon judicial review of a decision by the Board of Adjustment; (3) Guernsey's complained-
of actions are discretionary acts protected by governmental immunity; (4) Hill Country and
E'Cove’red Bridge's claime are oot and not ripe for review; and (5) Hill Country has no
property interest to assert a due process claim. The trial court granted Guernsey and

the City's plea, and this appeal followed.
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1. PLEA TO THE JURISDICTION

By one consolidated issue, Hill Country and Covered Bridge assert that the trial
court erred in granting Guernsey and the City’s plea to the jurisdiction.

A. Standard of Review

A plea to the jurisdiction is a dilatory plea, the purpose of which is to defeat a cause
of action without regard to whether the claims asserted have merit. Bland Ind. Sch. Dist.

V. Blue, 34 S.W.3d 547, 555 (Tex. 2000). Subject-matter jurisdiction is essential to a
court's power to decide a case. Id. 554-55. Whether a court has jurisdiction is a
‘question of law that is reviewed de novo. City of Elsav. Gonzalez, 325 SW.3d 622, 625
(Tex. 2010); Tex. Dep’t of Parks & Wildlife v. Miranda, 133 8.W.3d 217, 226 (Tex. 2004).
When reviewing a trial Co‘urt’s ruling on a challenge to its jurisdiction, we consider the
plaintiff's pleadings and factual assertions, as well as any evidence in the record that is
relevant to the jurisdictional issue. City of Elsa, 325 S.W.3d at 625.

We construe the pleadings liberally in favor of the plaintiffs and look to the pleaders’
intent. Miranda, 133 S.W.3d at 226. If the pleadings do not contain sufficient facts to
affirmatively demonstrate the trial court's jurisdiction but do not affirmatively demonstrate
incurable defects in jurisdiction, the issue is one of pleading sufficiency, and the plaintiffs
should be afforded the opportunity to amend. /d. at 226-27. |f the pleadings
affirmatively negate the existence of jurisdiction, then a plea to the jurisdiction may be
granted without allowing the plaintiffs an opportunity to amend. /d. at 227.

If .a pleé to the jurisdiction challenges the existence of jurisdictional facts, we
consider relevant evidence submitted by the parties when necessary to resolve the

jurisdictional issues raised, as the trial court is required todo.  /d. at227. If the evidence

8
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creates a fact question regarding the jurisdictional issue, then the trial court cannot grant
the plea to the jurisdiction, and the fact issue will be resolved by the fact finder. /d. at
227-28. However, if the relevant evidence is undisputed or fails to raise a fact question
on the jurisdictional issue, the trial court rules on the plea as a matter of law. /d. at 228.

B. Hill Country and Covered Bridge’s Claims

Hill Country and Covered Bridge allege the following in their First Amended Petition
and Application for Temporary Injunction: (1) Guernsey's actions, including making the
“réligious assembly use” detérmination and denying Hill Country’s request for apbeal, are
without legal authority, ultra vires, and/or void; (2) Guernsey and the City violated Hill
Country and Covered Bridge’s due process rights of notice and opportunity to be heard
regarding the religious assembly use determination, the Site Plan, the terms of the
restrictive covenant, and the denial of Hill Country’s request for appeal and public hearing
before the Board of Adjustment; and (3) the City’s ordinances or code provisions are
vague. Hill Country and Covered Bridge further allege that Guernsey and the City's
actions will increase “traffic, noise, and disturbance relating to the construction and use
of the outdoor [amphitheater] to the detriment of the [Hill Country and Covered Bridge]
neighborhoods.” Finally, Hill Country and Covered Bridge also sought mandamus relief
against Guernsey to “require him to follow the law and perform his non-discretionary

duties,” including forwarding Hill Country’'s appeal.®

3 The remainder of the mandamus arguments relate to Hill Country and Covered Bridge's ultra vires
claims against Guernsey.
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C. Discussion

a. Ultra Vires Claims Against Guernsey

We first examine whether Hill Country and Covered Bridge's ultra vires claims
against Guernsey properly invoke the subject-matter jurisdiction of the trial court.4

Absent waiver by the Legislature, sovereign and governmental immunity generally
deprive courts of subject-matter jurisdiction over suits against the State, its agencies, or
officers or employees acting within their official capacity. See Texans Uniting for Reform -
& Freedom v. Saenz, 319 SW.3d 914, 920 (Tex. App.—Austin 2010, pet. denied)
(internal citation omiﬁéd). One exception to immunity, however, is an ultra vires action.
To fall within this exception, a suit must not complain of a government officer’s exercise
of discretion, but rather must allege, and ultimately prove, that the officer acted without
legal authority or failed to perform a purely ministerial act. City of El Paso v. Heinrich,
284 S.W.3d 366, 372 (Tex. '2009). An act is ministerial when the law clearly spells out
the duty to be performed by the official with sufficient certainty that nothing is left to the
exercise of discretion. Anderson v. City of Seven Points, 806 S.W.2d 791, 792 (Tex.
1991). Thus, ultra vires suits do not seek to alter government policy but rather to enforce
existing policy. Heinrich, 284 S.W.2d at 372,

1. Use Determination of the Church Project

Hill Country and Covered Bridge's ultra vires claims are two-fold. The first deals

with Guernsey's use determination providing that the Church's outdoor amphitheater

4 Hill Country and Covered Bridge sought injunctive relief relating to Guernsey's use determinations
and his refusal to forward Hill Country's appeal to the Board of Adjustment.  After reviewing the pleadings,
we find that these issues are identical to those addressed in this section, so we will address them as one.

10
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constituted a ‘religious assembly” and his decision allowing the construction to move
forward, including approving the site plan and entering into the restrictive covenant. The
City argues that the authority to make such use determinations is delegated to Guernsey
by the LDC. We agree.

Section 25-2-2(A) of the land development code states that “the director of the
Planning and Development Review Department shall determine the appropriate use
classification for an existing or proposed use activity.” AUSTIN, TEX., LAND Dev. CODE §
25-2-2(A). Here, with respect to each complained-of activity—Guernsey's email, the
restrictive covenant, approval of the site application, or any other activity determined to
be a use classification—Guernsey had the statutory discretion to make such
determinations and/or take such actions. See id. Therefore, we hold that this claim is
barred by immunity. See Saenz, 319 S.W.3d at 920.

2. Forwarding Hill Country's Appeal to the Board of Adjustment

Next, Hill Country and Covered Bridge’s second set of ultra vires claims relate to
Guernsey’s failure to forward an appeal of his actions to the City of Austin Board of
Adjustment. We first look to the relevant portions of the LDC and the Texas Local
Government Code relating to appeals from administrative decisions.®

Section 25-1-182 of the LDC states that an “interested party” may initiate an appeal
by filing a notice of appeal with the responsible director or building official, as applicable,

not later than: (1) the 14th day after the date of the decision of a board or commission,;

5 See also TEX. Loc. GOV'T CODE ANN. § 211.010 (West, Westlaw through 2013 3d C.8.) (setting
forth the broader, general parameters of the appeals process to the board of adjustment).

11
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or (2) the 20th day after an administrative decision. AUSTIN, TEX., LAND DEV. CODE § 25-
1-182. When the responsible director receives the notice of appeal, he “shall promptly
notify the presiding officer of the body to which the appeal is made and, if the applicant is
not the appellant, the applicant.” /d. § 25-1-185. The LDC explains that a person has
standing to appeal a decision if: (1) the person is an interested party; and (2) a provision
of this title identifies the decision as one that may be appealed by that person. /d. § 25-
1-181(A)(1)—(2). Furthermore, the “body holding a public hearing on an appeal shall )
determine whether a person has standing to appeal the decision.” /d. § 25—1—181(8\).

If the appellant has standing, the appellant must establish that the decision being
appealed is contrary to applicable law or regulations. /d. § 25-1-190. The body hearing
an appeal may exercise the power of the official or body whose decision is appealed, and
a decision may be upheld, modified, or reversed. Id. § 25-1-192. Finally, (1) a person
aggrieved by a decision of the board; (2) a taxpayer; or (3) an officer, department, board
or bureau of the municipality may file a verified petition for judicial review in district court,
county court, or county court-at-law within ten days after the date the decision is filed in
the board's office. See TEX.Loc. Gov'T CODE ANN. § 211.011 (West, Westlaw through
2013 3d C.8.). In its petition for judicial review, the petitioner must state that the board
of adjustment's decision is illegal “in whole or in part’ and specify the grounds of the
illegality. /d. § 211.011(a). The trial court may then grant a writ of certiorari directed to
the board to review the board's decision. /d. The trial court may reverse or affirm, in
& whole or in part, or mod‘ify the decision that is appealed. /d. § 211.011(f).

Hill Country alleged that it filed an appeal on October 21, 2011 to be heard by the

Board of Adjustment complaining about Guernsey’s use determination related to the

12
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Church project. We note that Covered Bridge neither joined Hill Country’s appeal nor
did it file a separate appeal related to the Church's proposed project. As a result,
Covered Bridge lacks a justiciable controversy in this declaratory action related to
Guernsey's purported ultra vires actions of failing to forward the appeal to the Board of
Adjustment. See Bonham State Bank v. Beadle, 907 S.\W.2d 465, 467 (Tex. 1995) (“A
declaratory judgment is appropriate only if a justiciable controversy exists as to the rights
and status of the parties and the controversy will be resolved by the declaration sought.”).
To constitute a justiciable controversy, there must exist a real and substantial controversy
involving genuine conflict of tangible interests and not merely a theoretical dispute. /d.
Absent a justiciable interest, Covered Bridge lacks standing to bring the second ultra vires
- action because no real controversy exists between Covered Bridge and Guernsey or the
City on this particular issue. See Tex. Ass'n of Bus. V. Air Control Bd., 852 S.\W.2d 440,
446 (Tex. 1993). Therefore, we hold that the trial court did not err in granting the plea to
the jurisdiction solely as it relates to Covered Bridge on the issue of Guernsey's ulira vires
actions of not forwérding Hill Country’s appeal.

On October 27, 2011, through a letter from the City's Law Department, Guernsey's
department rejected Hill Country’s notice of appeal, stating that it was filed more than
twenty days after Guernsey’s use determination on December 23, 2008, and was thus
untimely. On December 12, 2011, Hill Country disputed Guernsey's interpretations of
which action it was appealing and requested the City to forward its appeal to the City's
Board of Adjustment. Again, on December 30, 2011, the City reaffirmed its position from -

the October 27, 2011 letter and barred Hill Country’s appeal.

13
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After construing the pleadings liberally in Hill Country’s favor, we conclude that Hill
Country sufficiently pleaded jurisdictional facts to invoke the trial court's subject matter
jurisdiction on the alleged ultra vires action that Guernsey failed to forward Hill Country’s
appeal to the Board of Adjustment. Hill Country has appropriately cited the controlling
provisions related to administrative appeals procedures and the ministerial duties that
respectively belong to Guernsey and the Board of Adjustment. Hill Country further
alleged that Guernsey failed to comply with the controlling provisions and failed to perform
the purely ministerial act of forwarding its appeal to the Board of Adjustment. -

In their plea to the jurisdiction, neither Guernsey nor the City specifically address
how the trial court lacks jurisdiction over this particular alleged ultra vires action other than
to assert that Hill Country lacked standing to bring the administrative appeal at its

inception. While this argument may ultimately prove to be true, our concern today is

limited to the issue of whether the trial court possessed subject-matter jurisdiction to hear
Hill Country’s ultra vires claims that Guernsey failed to forward its administrative appeal.

The issue of standing to bring this particular appeal before the Board of Adjustment must

first be determined by the Board of Adjustment before it can be decided by the trial court.

—_—

See AUSTIN, TEX., LAND DEV. CODE § 25-1-181(B). Based upon Hill Country’s undisputed

allegations, it has not had an opportunity to make its administrative appeal because of
Guernsey's failure to forward it to the Board of Adjustment. As a result, these ultra vires
allegations are not those for which Guernsey is afforded immunity. See Heinrich, 284
S.W.3d at 372. "We hold that the trial court erred in granting Guernsey and the City's

plea to the jurisdiction on Hill Country's ultra vires claims against Guernsey for failure to

14
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forward its appeal to the Board of Adjustment.®
b. Due Process Claims
Hill Country next alleged that if Guernsey's actions related to its appeal are held to
be valid or did not exceed the City's ordinances, the City violated its due process rights
under the local government code to notice and the opportunity to be heard. Earlier, we
held that the trial court had jurisdiction to hear Hill Country's ultra vires claims related to
Guernsey's failure to forward the administrative appeal. However, any due process
claims by Hill Country are unripe at this stage of the proceeding. Ripeness, like
standing, is a threshold issue that implicates subject matter jurisdiction. Patterson v.
Planned Parenthood of Houston & S.E. Tex., Inc., 971 S.W.2d 439, 442 (Tex. 1998).
‘Standing focuses on the question of who may bring an action, while ripeness asks
whether the facts have developed sufficiently so that an injury has occurred or is likely to
occur, rather than being contingentor remote. /d.  The very nature of Hill Country's due
process allegations depend upon a contingency—i.e., "if Guernsey's actions . . . are held -
to be valid.” The trial court may agree with Hill Country that Guernsey’s actions were

ultra vires, and it would render this point moot. Therefore, because this claim is unripe,

the trial court did not err in dismissing it for lack of jurisdiction.

¢ In its prayer for relief, Hill Country asks this court to “order a writ of mandamus” directing
Guernsey to forward its administrative appeal to the City of Austin Board of Adjustment. Original
proceedings, including petitions for writs of mandamus, are governed by the procedures set forth in the
Texas Rules of Appellate Procedure.  See generally TEX. R. APP. P. 52.1-52.11. Hill Country, however,
has failed to comply with these procedures for us to properly consider such requested relief. Accordingly,
we decline to address Hill Country's request for mandamus relief.

15
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C. Vagueness Challenge

Next, Hill Country and Covered Bridge assert a vagueness challenge to the City's
LDC as it relates to their “rights to notice, participation, and/or appeal relating to the land
use determinations” made by Guernsey on the Church project. Because Hill Country
and Covered Bridge's vagueness challenge centers on Guernsey's use determination,
the LDC provides for administrative remedies by appeal to the Board ofAdjustment. See
AUSTIN, TEX., LAND Dev. CODE § 25-1-182. After obtaining a review from the Board of
Adjustment, the aggrieved party may then seek judicial review. See Tex. Loc. Gov'T
CODE ANN. § 211.011.  Simply put, administrative remedies must first be exhausted
before a party may seek judicial review of a determination made by an administrative
official. See Buffalo Equities, Ltd. v. City of Austin, No. 03-05-00356-CV, 2008 WL
1990295 at *4 (Tex. App.—Austin May 9 ?_OOS, no pet.) (mem. op.) (internal citations
omitted). Failure to exhaust all available administrative relief before seeking judicial
relief deprives a court of jurisdiction. See Larry Koch, Inc. v. Tex. Natural Conserv.
Comm’n, 52 8.W.3d 833, 839 (Tex. App.—Austin 2001, pet. denied) (citing Lindsay v.
Sterling, 690 S.W.2d 560, 563 (Tex. 1985)). Accordingly, the trial court lacks jurisdiction
to hear Hill Country and Covered Bridge's vagueness challenge because neither party
exhausted its administrative remedies before filing suit on this claim.

d. Summary

In summary, the trial court did not err in granting Guernsey and the City's plea to
the jurisdiction on'the following claims: (1) Hill Country and Covered Bridge's ultra vires
claims against Guernsey related to his use determination; (2) Covered Bridge’s ultra vires

claims based upon Guernsey's failure to forward Hill Country’s appeal to the Board of

16
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Adjustment; (3) Hill Country and Covered Bridge's due process claims; and (4) Hill

Country and Covered Bridge's vagueness challenge. The trial court erred in granting

Guernsey and the City's plea to the jurisdiction with regard to Hill Country’s ultra vires

7

claims based upon Guernsey's failure to forward Hill Country's appeal to the Board of

Adjustment. Therefore, Hill Country and Covered Bridge's issue on appeal is overruled
in part and sustained in part. |
Il CONCLUSION
We affirm the trial court's judgment in part and reverse and remand to the trial court

to hear Hill Country’s ultra vires action based upon Guernsey's failure to forward Hill

Country’s appeal to the Board of Adjustment.

GINA M. BENAVIDES,
Justice

Delivered and filed the
7th day of May, 2015.
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March 20, 2014 EXHIBIT 7

LifeAustin via Certified Mail, Return Receipt Requested
¢f/o Randy Phillips, Lead Pastor and First Class Mail

8901 West State Hwy 71

Austin, Texas 78735

Re:  Qutdoor Amphitheater
Dear Pastor Phillips:

Your neighbors in the Covered Bridge and Hill Country Estates neighborhoods are writing to
inform you that we are continuing to fight and defend our legal rights to have our appeals
concerning your proposed outdoor émphitheater heard by the Austin Board of Adjustment.

We are also writing to inform you it is our understanding that under Chapter 211 of the Texas
Local Government Code and the City Code, the Austin Board of Adjustment as well as the
director of the Planning Department has the authority to suspend and revoke any permit it
determines was issued in error. If your church proceeds with the construction of the outdoor
amphitheater, then you do so at your own risk of having permits revoked by the City of Austin.

We have opposed the proposed outdoor amphitheater planned for your property since first
learning of it in 2007. Representatives of our neighborhoods and your church met on a several
occasions in 2007-2008 to discuss your Dream City project.

During the meetings we expressed our opposition to the outdoor amphitheater but we offered

to work with your church on all other issues. At the end of the last meeting, representatives of

your church promised to keep our neighborhoods informed with respect to permit applications.
We never heard from you again. *

We were shocked and dismayed to learn in July 2011 that your church had obtained a secret
ruling from a City of Austin employee that the City claims authorized your church to build the
outdoor amphitheater in the second most restrictive residential zoning district in the City.

We have filed multiple appeals to the Austin Board of Adjustment challenging the legality of the
secret decision. City staff has refused to forward our appeals to the Board of Adjustment. We
were left with no alternative but to sue the City and the one City employee who made the
secret decision authorizing the outdoor amphitheater.

The lawsuit is about the legality of the City of Austin approving the outdoor amphitheater
without a single public hearing and the legality of City staff refusing to forward our appeals to
the Board of Adjustment.
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The neighborhoods have never sued nor threatened to sue your church.,

Our neighborhoods have pursued every available legal remedy to protect our homes from the
devastating impact of what would be the largest outdoor amphitheater in the City of Austin.

Our lawsuit is currently pending before the Court of Appeals. Our attorneys just completed the
last brief to the Court of Appeals. If your church proceeds with the construction of the outdoor
amphitheater, then you do so at your own risk of having permits revoked by the City of Austin.

In closing, we know that there are many activities that your church would like to legally conduct
but that are prohibited under current zoning ordinances. Our neighborhoods remain willing to
work with you to obtain the appropriate zoning for your campus if your church abandons the
outdoor amphitheater.

Sinc7[ely,

)

e
Michael Yuan, vice president, on behalf of the
Covered Bridge Property Owners Association, Inc.

wﬁ*f/‘;é/s Lk.‘ ‘\x St
Pegﬁx}der, on behalf of the

Hill Country Estates Homeowners Association

Cc: David Estes, Executive Pastor, LifeAustin
Steve Metcalf, attorney, LifeAustin
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April 14, 2014

EXHIBIT 8

Mr. Michael Yuan

Covered Bridge Property Owners Association
P.O. Box 92649

Austin, Texas 78709

Ms. Peg Butler

Hill County Estates Homeowners Association
7100 Bright Star Ln.

Austin, Texas 78736

Dear Mr. Yuan, Ms. Butler, and members of your property owners’ associations:

Thank you for your letter received April 1, 2014. LifeAustin understands the
concerns addressed in your letter. As we have expressed since the planning stages of
our campus development, LifeAustin wants to foster goodwill with its neighbors and
reassure them that the development of LifeAustin’s campus will not adversely impact
~ the surrounding neighbors. LifeAustin has taken community concerns into

consideration at every step of the process and has invested considerable resources into
planning, designing, and developing its campus in an aesthetically pleasing,
environmentally sensitive, and socially responsible manner.

LifeAustin understands that some of the members of the Covered Bridge
Property Owners’ Association and Hill Country Estates Homeowners’ Association have
opposed the development of any outdoor worship space (sometimes referred to as the
amphitheater) on LifeAustin’s fifty-three acre campus since the inception of the project.
LifeAustin has met with and listened to its neighbors, including your respective
homeowners' associations, regarding the development of its campus. LifeAustin
undertook several efforts in the planning and design stages of the project to address the
associations' concerns about potential noise and traffic associated with the
amphitheater, and to solicit input regarding the development from the associations’
members and other property owners surrounding the campus.

LifeAustin has incorporated many features into the planning, design, and
construction of its campus, including the amphitheater, to minimize any potentially
adverse impacts, and LifeAustin has expended considerable resources in attempting to
reasonably accommadate its neighbors in the course of the development. We remain
committed to doing so during the remaining development of our site. LifeAustin intends
to continue seeking positive and productive dialogue with its neighbors, and welcomes
all opportunities to do so.



101/347

The letter suggests that your boards remain opposed to any development of an
outdoor worship space of any nature under any circumstances. However, many
neighbors, including members of your respective associations, have come to embrace
the development of LifeAustin's campus, and some have become members of our
congregation. Others have accepted our standing invitation to join us for special events.

Additionally, LifeAustin submits that the characterizations in your letter dated
March 20, 2014 of “secret meetings” and a “secret ruling” from City of Austin Planning
and Development Director Greg Guernsey are factually inaccurate. The land use
determination of the LifeAustin campus, including the amphitheater, as a “religious use”
allowed on residentially-zoned land was an ordinary land use determination made by
the City of Austin Development Director acting in the ordinary course of business and
pursuant to the scope and authority of the Austin City Code. LifeAustin understands
that the associations have sued the City of Austin and its Planning and Development .
Director, Greg Guernsey, over that land use determination, and LifeAustin has faith in
the courts of the State of Texas to properly resolve the pending legal issues. However,
LifeAustin is committed to proceeding with its development in a timely manner, as
sensitively as possible, and respectfully maintains that the associations’ concerns about
adverse impacts are misplaced.

_ In summary, regardless of the outcome of the pending appeal of the
- associations’ lawsuit, LifeAustin will continue to strive to be a good neighbor, and to
respectfully and responsibly serve its members and the community. LifeAustin
welcomes all of the members of your respective associations, as it does all of its
neighbors, to join us in our regular worship services and special events. We hope to
demonstrate we are a good neighbor, as we develop what is intended to be a valuable
community resource and asset for the benefit of many. We invite you to work with us to
that achieve that objective.

Respectfully,
LifeAustin Church, Inc.

By: /7/)%@ <

ADenfis Broughton
Site'Development Team




EXHIBIT 9

Service Request Summary Report
15-00195136
Printed Date : Aug 17, 2015 9:53:12 AM

101/348

Type: Loud Commercial Music SR#: 15-00195136
Area; POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Open
Jurisdiction: City of Austin Status Date: Aug 15, 2015 7:49:37 PM
Input By: Spot311 Interface Created Date: Aug 15, 2015 7:49:37 PM
Method Spot311 Interface Overdue on: Aug 17, 2015 7:49:37 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX
Location 8901 W SH 71: XY: 3064139.3488515234, 10063747.415538847; LatLng: 30.25192144217055,
Details: -97.90218239513062
SR Life Austin AMPHITHEATER music amplified event. Howling loud music, guitar and vocal. Sounds like 6th street
Comments: came here to quiet residential neaighborhood. Hear inside our back bedroom blocks away. Just starting now... Not
main act yet. Will get louder, based on first concert.
Flex Notes
Flex Note Questlon , Flex‘ANete Answer
Where IS the musm commg from'? Venue
Is the m ic coming from an |ndoor or outdoor venue7 Outdoor '
Wthh day ftne week is the musu: causmg a dlsturbance? Saturday
5urmg v»:«hzenﬂhtneframe is the musm causmg a d;sturt;ene/e’? ’ *
tf cmzen IMS b!llngual please lndloate language ) »
tnformahon |s co!lected for trackmg purposes. The cmzen may ‘ N ~ .
be contacted if addmonai lnformatlon IS needed ; s
fTo the call taker: Does the caller want to report this issue o " :'No ;
‘ | APD?
Partlmpants v
Par’ncupant Type i Parhmpant Name " 'A’ddvress» . Email Phoneettixtension
Cltlzen Armentrout Daloma ! - _ " k ' HOME 512_571_7777
;,COA Em‘plyoyee“ SR SRS P I e i :
Actlvmes |
Activities " Assigned Staff ~ Due Date Completed Date Outcome |
!

Revtew Request |
‘ PM

Details

- Aug 17, 2015 6:00:00

Report Date: Aug 17, 2015 9:53:12 AM

Page: 11



101/349

Service Request Summary Report
15-00248436
Printed Date : Oct 20, 2015 8:33:09 AM

Type: Loud Commercial Music SR #: 15-00248436
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Oct 19, 2015 6:03:05 PM
Input By: Spot311 Interface Created Date: Oct 17, 2015 7:53:13 PM
Method Spot311 Interface Overdue on: Oct 19, 2015 7:53:13 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064572.2577401 62, 10064195.456214363; LatLng: 30.253127057596867,
Details: -97.9007806123566 :

piano, otherwise a nice

SR Amplified concert at lifeaustin amphitheater. Loud whoops n applause drums n
y? Why rob our

Comments: moonlit night in October. These people are disturbing the peace, in our homes and yards. Wh
peace? What have we done to them fo receive such treatment?

Flex Notes - ) - t :
Flex Note Questron e S 7 FlextNete Answer S
Where is the music com!ng from? : ‘ -
ls the musxcweomlng from an mdoor or outdoor venue’? ' 1 Outdoor ' g
WhICh day of the week is the musrc causmg a drsturbance’? b Saturday " | | ” | V ,.

Venue

s Durlng Wthh ttmeframe is the musnc Causmg a dlsturbance7
‘ lf cmzen is bilmgual please mdxcate language. ' 7 -

lnformatton is collected for tracking purposes. The citizen
may be contacted if addltlonal mformatlon IS needed. :

r ' To the call taker Does the caller want to report this |ssue to No

=  APD?

Actnvntles , , i
Actlvmes o Assigned Staff - Due Date Completed Date . Outcome

Review Request } Oct 19, 2015 6:00:00 Overdue Aotrvnty

? PM - Created

Details

Activites | S

, ActIVItles Assrgned Staff Due Date ‘ Completed Date . Outcome ;

CLOSE OF SR i | Loud Music Staff . Oct 19, 2015 6:03:04 f Completed - Close SR

; PM ;

‘Details

Report Date: Oct 20, 2015 8:33:09 AM

Page: 3



Type:

Area:

Group:
Jurisdiction:
input By:

Method
Received:

Location:

Location-

Details:
SR Comments:

101/350

Service Request Summary Report

15-00248427

Printed Date : Oct 20, 2015 8:33:09 AM

Loud Commercial Music

POLICE PATROL SECTORS - DAVID
Economic Development Department
City of Austin

Spot311 Interface

Spot311 Interface

8901 W SH 71, AUSTIN, TX 78736

SR#: 15-00248427
Priority: Standard
Status: Closed

Status Date:
Created Date:
Overdue on:

Oct 19, 2015 6:02:57 PM
Oct 17, 2015 7:35:08 PM
Oct 19, 2015 7:35.08 PM

8901 W SH 71: XY: 3064103.7459669216, 10063937. 095678205; LatLng: 30.25244499999948,

—97.90228200000001
Loud music, can hear in my house

Flex Notes

Flex Note Questlon
Where 13 the mustc commg from’P
Is the musm Commg from an lndoor or outdoor venue'?

| VVhICh day of the week is the mu51c oausmg a dlsturbance'?

Flex Note Answer -

'4 Venue
Outdoor
Saturday

i Dormg Wthh tlmeframe IS the musuc causmg a dlsturbance’? }

i tt cxtlzen is bltlngual ptease |ndlcate language

Informatton is collected for trackmg purposes. The c:tlzen
may be contacted tf addltxonal mformatlon IS needed

‘To the call taker Does the caller want to report this issue to | No

gAPD7 %
Actmtles 7 7 ’ - ’

Actlvmes Assigned Staff Due Date Completed Date Outcome :
Revnew Request “Oct 19, 2015 6:00:00 - Overdue Activity

Details ,

L

Actlwties

Actlwtles k

| CLOSE OF SR

S L.

Assxgned Staff» w
i Loud Music Staff

Due Date -

Completed Date
Oct 19, 2015 6:02:56
PM

Qreated

0utcome

' Completed - Close SR

Report Date: Oct 20, 2015 8:33:09 AM

Page: 4



Type:

Area:
Group:
Jurisdiction:
Input By:

Method
Received :

lL.ocation:

Location .

Details:
SR Comments:

101/351

Service Request Summary Report
15-00248279
Printed Date : Oct 20, 2015 8:33.03 AM

Loud Commercial Music SR #: 15-00248279
POLICE PATROL SECTORS - DAVID Priority;: Standard
Status: Closed

Economic Development Department
City of Austin

Spot311 Interface

Spot311 Interface

Oct 19, 2015 6:02:37 PM
Oct 17, 2015 4:10:09 PM
Oct 19, 2015 4:10:09 PM

Status Date:
Created Date:
Overdue on:

8901 W SH 71, AUSTIN, TX 78736
8901 W SH 71: XY: 3064133.001749979, 10063927.913163159; LatLng: 30.252417999999487,
-97.90219000000002

Stupid loud music

Flex Notes

Flex Note Questlon
Where is the musm comlng from'?
ls the music coming from an mdoor or outdoor venue’?

Flex Note Answer
Venue
Outdoor

Wthh day of the week is the musm causing a dlsturbance’?

‘k “;Saturday

D ring Vl/hICh ‘nmeframe IS the mUSlC causmg a dlsturbance’? i

lf cttlzen is blllngual please lndlcate language.

lnlormatlon is collected for tracking purposes. Tlte cmzen N
may be contacted if addlt:onal mformatlon is needed

' To the call taker Does the caller want to report thls lssue to No

| APD?
Actlvmes

Acttvntles Assigned Staff Due Date Com"pleted Date S Ootcome
' Review Request ' ~ Oct 19,2015 6:00:00 ‘ ~ Overdue Activity
o b PM  Created !
i | o I g oreated .
Actlvntles -

Actl\‘ntlesq T A35|gned Staff' | Due Date Completed Date , B Outc'o;ne
| CLOSEOF SR , Loud Music Staff - Oct 19, 2015 6:02:36 | Gompleted - Close SR
‘¢ o PM % t

‘Details

Report Date: Oct 20, 2015 8:33:09 AM

Page: 6
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Service Request Summary Report
15-00239011
Printed Date : Oct 20, 2015 8:33:09 AM

Loud Commercial Music

POLICE PATROL SECTORS - DAVID
Economic Development Department
City of Austin

Spot311 Interface

Type:

Area:

Group:
Jurisdiction:
Input By:

SR#: 15-00238011
Priority: Standard
Status: Closed

Oct 8, 2015 6:10:26 PM
Oct 6, 2015 3:30:20 PM
Oct 8, 2015 3:30:20 PM

Status Date:
Created Date:
Overdue on;

Method Spot311 Interface
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064509.459013169, 10064146.290545022; LatlL.ng: 30.25299567973601,
" Details: -97.90098286421551
SR Another loud concert, Life Austin Amphitheater acting unneighborly by blasting their high powered music
Comments: through multiple neighborhoods, disturbing our evening peace. How is this worship, creating noise and stress
in our community? Professional amphitheater sound penetrating our homes. How is this NOT commercial,
intentional disturbance? Qur use and enjoyment of property is diminished.
Flex Notes B y
Flex Note Ques’uon : Flex Note Answer
Where is the musrc comlng from’? Venue B
ls the musrc commg from an mdoor or outdoor venue’? Outdoor
Wthh day ol the week is the musw causmg a dlsturbance’? ;Sunday
Durlng whrch tlmeframe is the mu5|c causmg a dlsturbance’?
If cmzen is blllngual please mdrcate Ianguage ’
lnformatlon is Collected for trackmg purposes. The cmzen ;
| i may be contacted |f addltlonal mformat ion is needed V 7
To the call taker: Does the caller want to report this issue to - No
| | APD? 3
Actlvmes ‘ l
Actlvmes S Assigned Staff " Due Date Completed Date Outcome ;
Revrew Request ] 1 Oct 8, 2015 6:00:00 Overdue Actrvnty i
3 PM i Created
; Details
ActhItles . o . ‘
: Actlvmes Assrgned Staff Due Date Completed Date Cutcome (
CLOSE OF SR Loud Music Staff 'Oct 8,20156:10:25 Completed - Close SR
‘ | PM !
Details |

Report Date: Oct 20, 2015 8:33:09 AM

Page:‘ 7



Service Request Summary Report
15-00237329
Printed Date : Oct 20, 2015 8:33:09 AM

Type: Loud Commercial Music SR #:
Area: POLICE PATROL SECTORS - DAVID Priority:
Group: Economic Development Department Status:

Jurisdiction: City of Austin

Status Date:
Created Date:

15-00237329

Standard

Closed

Oct 6, 2015 6:08:10 PM
Oct 4, 2015 7:59:11 PM

Input By: Spot311 Interface
Method Spot311 Interface Overdue on: Oct 6, 2015 7:59:11 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location . 8901 W SH 71; XY: 3064202.67014408, 10063657. 86045338; Latlng: 30.251671 456032998
Details: -97.90198809437317

SR This is absurd. | have to turn the tv on full blast in my living room to avoid hearing the roaring concert

Comments:

happening in the Life Austin amphitheater over 1000 feet away from my house. Please make it stop!

Flex Notes
Flex Note Questlon

Where lS the mUSlC Comlng from? s Venue
ls the musn: oomlng from an mdoor or outdoor venue? f Outdoor
Wthh day of the week is the musuc causmg a dlsturbance? ‘ : Sunday

Durlng whlch tlmeframe is the music causmg a dlsturbance’?

lf Cltlzen is blllngual please lndlcate language ‘
lnformatlon is collected for tracklng purposes. The oltlzen |
may be contacted lf addltlonal lnformatlon is needed

'To the call taker: Does the caller want to report this issue cto | No |
APD’? i

 Flex Note Answer

Actlvmes
Actlwtles Assigned Staff Due Date © Completed Date Outcome
Rev;ew Request ; Oct 6 2015 6 OO OO i | Overdue Actlwty
, ’ ' PM ; ! | Created
‘ Details - - o
Actlvutles g
Actnv:tles A55|gned Staff " Due Date Completed Date | Outcome j
CLOSE OF SR Loud Music Staff ' Oct 6, 2015 6: 08 09 Completed Close SR
I : PM ‘
Details

‘port Date: Oct 20, 2015 8:33:.09 AM

Page: 11




Type: Loud Commercial Music SR #:

Area: POLICE PATROL SECTORS - DAVID Priority:

Group: Economic Development Department Status:

Jurisdiction: City of Austin Status Date:

Input By: Spot311 Interface Created Date:

Method Spot311 Interface Overdue on:

Received:

Location: 8901 W SH 71, AUSTIN, TX 78736

Location Details:

SR Comments:

Service Request Summary Report
15-00225068
Printed Date : Oct 1, 2015 9:05:47 AM

15-00225068
Standard

Closed

Sep 22, 2015 6:07:36 PM
Sep 20, 2015 5:07:58 PM
Sep 22, 2015 5:07:58 PM

8901 W SH 71; XY: 3064103.974279168, 10063579.871570827; LatLng: 30.25146299999949,

-87.902306
Very loud, can hear in my home, peace disrupting music

Flex Notes

Flex Note Questlon Flex Note Answer -
Where is the musrc oomlng from’? \ . Venue -

; ls the musm oomlng from an lndoor or outdoor venue? o ! Outdoor

WhIEh day ofthe week is the rnusm caus;ng a dlsturbance'? Sunday

Durlng Wthl’l tlmeframe is the mus:c causmg a dlsturbance’? ’
lf Cltlzen is blllngual please mdloate language |

lnformatlon is collected for tracklng purposes. The Cltlzen
may be contacted if addltlonal lnformatlon is needed

To the call taker Does the Caller want to report this i lssue fo No
APD'? u

Actlvmes

‘ Actlvmes Assigned Staff Due Date
l Review Request

| PM

Detalls

Actlvx ies

Actlvmes' . ‘ k A;;Ene_d«gtaff - Due Date
CLOSE OF SR . Loud lVlUSlC Staff
l
DEta”S ST .

Sep 22, 2015 6:00:00

Completed Date

Completed Date

'Sep 22, 2015 6:07:36 | Completed - Close SR
PM

Outcome
- Overdue Activity
' Created

N r(l)'uktcorne

t 13

oort Date: Oct 1, 2015 9:05:47 AM

Page: 7




Service Request Summary Report
15-00225046
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR #: 15-00225046
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 22, 2015 6:08:35 PM
Input By: Spot311 Interface Created Date: Sep 20, 2015 4:28:42 PM
Method Spot311 Interface Overdue on: Sep 22, 2015 4:28:42 PM
Received:

Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064402.5587414997, 10064328.609750979; Latlng: 30.253503289584096,
Details: -97.90130873192635

SR Life Austin Amphitheater fired up loudly on quiet Sunday afternoon. Disturbing rest inside our héme, drum
Comments: beat, voices echoing through back bedroom of house far from their venue. Beyond annoying. Robbing us of
peace. Does their joy have to disturb us? How is that worship? Or simple neighborly kindness?

Flex Notes — — —
e Note Ques’uon e Flex Note Ancwor ; S e
Where is the mussc commg from’P k - Venue ~
lstne‘;nusw commg from an lndoor ar outdoor venue'? Outdoor o S E

Wh:ch day of the week is the musm causmg a dlsturbance? Sunday ’ - B ;
| Dunng whlch ttmeframe IS the musso causmg a dlsturbance'7 '
lf cmzen |s bmngual please mdlcate language .

Informahon is collected for traoklng purposes. The citizen
rnay be contacted nc addltlonal mformation xs needed

To the call taker Does the ca!ler want to report this issue to No

| APD?
Actmtles

Actlwtles G A‘s‘s‘ig\ned Staff . Due Dafe Completed Date - Outcome
'Review Request . Sep22,20156:00:00 |Overdue Activity |
| PM | Created .
i e B | e |
,Actwmes,‘,. e |
i R ST e et oot b G
'CLOSEOFSR |Loud MusicStaff |  Sep22,20156:08:34 | Completed - Close SR
; PM 7
o S

Report Date: Oct 1, 2015 9:05:47 AM Page: 9



Service Request Summary Report
15-00225044
Printed Date : oct 1,2015 9:05:47 AM

Type: Loud Commercial Music SR#:  15.00225044
Area: PQOLICE PATROL SECTORS - DAVID _ Priority:  Standarg
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 22, 2015 6:08:31 PM
Input By: Spot311 Interface Created Date: Sep 20, 2015 4:25:39 PM
Method Spot311 Interface Overdue on: Sep 22, 2015 4:25:39 PM
Received:

Location: 8901 w SH 71, AUSTIN, TX 78736
Location 8901 w SH 71; XY: 30641 15.256017483, 10063619.951832676; LatLng: 30.25157250022284,~
Details: -97.9022675039476

SR Very loud music coming from Life Austin amphitheater. They know how to keep the noise level to g point
Comments: where it won't bother the neighbors but are choosing not too. Ridiculous in a rura) residential neighborhood

! Flex Note Question - Flex Note Answer !
| Where ié}hé'%'uéié‘ccrﬁf'ng}from?A - o vewe T
g 'S”‘e m“S'Ccom'”gﬁ Om "?’,yh V"‘,dﬂo,of or bﬁmoof V?”“e? o Edufsfoerf,f
5" Which dgy of the week is the music gau§ing a di’sturbance? | Synday ' ) ’ 5
( During which timeframe is the music causing a disturbance? !
| I citizen is bilingual, please indicate language. T o |

,flnformation ‘is ColleCféd forfga;:kiﬁg purposeéThe C]ttzen ) T j

i may be contacted jf additional information is needed.
To the call taker: Doos the caller want to report this issus to  No * *
APD? ?
Activities
 Activities | Assigned Staff " Duepate ‘Completed Date  Outcome
Review Request B ' Sep 22, 2015 6:00:00 | Overdue Activity i
] Py (Credled " |
Jetails
\ctuvm es_ e SN
o Activ:tles A Assigned Staff Due Date ' Completed Date _ ‘ Outcom;e o
LOSEOFSR  |loug Music Staff ; |  sep 2015 6:08:30 ;c}m&pféiéai"c"’iose"é“éff
| {PM i e}

i }

i

etails

tDate: Oct 1,2015 9:05:47 AM Page: 10



Service Request Summary Report
1 5-00212596
Printed Date *0ct1, 2015 9:05:47 A

Type: Loud Commerciai Music SR #: 1 5-00212595
Area: POLICE PATROL SECTORS DAVID Priority: Standarg
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 8, 2015 6:06:19 P
Input By: Spot311 Interface Createqd Date; Sep 5, 2015 12:09:21 PM
Method Spot311 Interface Overdye on: Sep7, 201 5 12:09:21 PM
Receiveq:
Location: 8901 W s 71, AUSTIN, TX 78736
Location 8901 w sH 71, Xy: 3063947 031900146 10064226 205375053 Latlng: 39 253249159358752
Detaijis: -97.90275821450479
SR LifeAustin Amphitheater Loud enough to Penetrate homes Worshrp doesn't require disturbing neighbors
Comments: Nside theijr Omes Amphltheater turne down volume when T Crew arriveqd, go they cA turn it down

. ’:_'ex N,Ote Answe,; T S o

tivitieg

Activities

k' Wwbué‘batyé‘ - “’"’ba:ﬁpiet‘éd”nsfé Outcome
liew Request ! / Sep 8, 2015 6:00:00 R  Overdue Activity
| [ PM | Created -
Ac”tivities | As’sig‘ned Staff Due Date A Compieted Date ( Outcome
iE OF SR [ Loud Musio Staff - 'Sep 8, 2015 6:06:1 Completed - Close SR [
i PM ; i
- |

% Oct1, 2015 9:05:47 Ap



Service Request Summary Report
15-00212137
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR#: 15-00212137
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 6, 2015 6:02:31 PM
Input By: Spot311 Interface Created Date: Sep 4, 2015 5:11:01 PM
Method Spot311 Interface Overdue on: Sep 6, 2015 5:11:01 PM
Received: .
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3063977.9636854804, 10063641.164900301; LatLng: 30.251639062043225,
Details: -97.90270075475627
SR Comments: Loud music can already be heard from Life Austin church at Spm. | can hear it inside my home over the
tv.
| Flex Notes
"lfl_e;«l\l*o‘tehduestlon B I Flex Note Answer - i ‘
) Where is the mUSIc comlngwfrﬂonv’? - N ; Venue | o j
lswtl%e’nn»delc cornlngktrvo;nan lndoor or outdoor venue’? x Outdoor “’-y v ; y
\;Vltlch day ofthe week | is the leSlC causmg a dlsturbance’? Frlday - \_ , f

l Dunng whlch tlmeframe is the musm causmg a dlsturbance’P

f cmzen is blllngual please lndlcate language

lnformatlon is collected for tracklng purposes. The cmzen ;
may be contacted if addltlonal lnformatlon is needed

To the call taker Does the caller want to repo:t thls lssue to No

IAPD?
rActlvmes !
, Activities Assiéned Staff 'f Due Date ”Con1pleted Date  Outcome l
|Review Request | Sep 6, 2015 6:00:00 | Overdue Activity |
| l ‘PM Created 7 i
"Deteile S T S G
Actlvltle;w ) L
NA(E{IVIHBS N Ass:gned Staff Due Date Completed Date . Outcomem '
CLOSE OF SR Loud Music Staff T seps, 201560230 ICompleted Close SR |
T N R o N o
Detalle ’h_. T I U N A\ L N e s

dort Date: Oct 1, 2015 9:05:47 AM

Page: 20



Service Request Summary Report
15-00211437
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR #: 15-00211437
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed

City of Austin
Spot311 Interface
Spot311 Interface

Jurisdiction:
Input By:

Method
Received:

Location:

Location
Details:

SR
Comments:

-97.903126

pets worse than fireworks

Sep 5, 2015 6:15:43 PM
Sep 3, 2015 8:54:06 PM
Sep 5, 2015 8:54:06 PM

Status Date:
Created Date:
Overdue on:

8901 W SH 71, AUSTIN, TX 78736
8901 W SH 71; XY: 3063836.490357109, 10063969.451782247; LatLng: 30. 252549999999488 .

Insanely loud music, disturbing the peace, preventing me from enjoying my property, frightening all of my

FIex Notes
v lex Note Questlon

If cmzen is bmngual ptease mdlcate Ianguage

Informatlon is collected fortracklng purposes. The citizen
may be contacted if add|t|ona| mformatxon |s needed

To the ca!l taker Does the caIIer want to report thls issue to No

 Flex Note Answer
i Venue
Outdoor

ts the musm comlng from an lndoor or outdoor venue’? o ’ -
WhICh day ofthe week is the mUSIC causmg a dtsturbance’?
‘ Dunng which tlmeframe is the mus;c causmg a dlsturbance’?

Thursday

5
H

1

H

APD?

Actlvxtses

. Activities Asmgned Staff t Due Date Completed Date - ~ Outcome

f'fievnew Request - | Sep 5, 2015 6:00:00 o Overdue Activity . !

L | PM | Created

‘;bet‘éiklvsw o o V . -

Actlwtlesww’“ ‘ y
ACtIVItIeS ASSIgned Staff Due Date o Comp!eted Date H Outcome ;

CLOSE OFSR ILoud Music Staff R Sep5 2015 6:15:43 Completed Close SR |

Detans . e

Report Date: Oct 1, 2015 9:05:47 AM -

Page: 27



Service Request Summary Report
15-00211332
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR#: 15-00211332
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 5, 2015 6:16:15 PM
Input By: Spot311 interface . Created Date: Sep 3, 2015 6:57:15 PM
Method Spot311 Interface Overdue on: Sep 5, 2015 6:57:15 PM
Received: ’

Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064124.173393526, 10064133.118342197; Latlng: 30.25298262643135,
Details: -97.90220375158174
SR Life Austin amphitheater loud enough to hear inside home almost to Thomas Springs. Inside. Many blocks
Comments: away. Unannounced concert outside?

i e e

| Whlch day of the week is the music causrng a dlsturbance’? Thursday

l e s et

' Flex Notes | ;‘
’.F'e)_(, Nots Questron e e Algle).<>t:lote Answer I
\Nhere is the ntusldcomlng froml . ! Venue o g
| Is the musrc  coming from an indoor or outdoor venue’? Outdoor N
i

l Durlng Wl’llCh tlmeframe is the music causing a dlsturbance’?
l lf cmzen is blllngual please lndlcate language ‘

‘ lnformatron is collected for tracklng purposes. The Cltlzen
l may be contacted if addmonal lnformatlon is needed

: To the call taker Does the caller want to report thls |ssue to f No :
|APD? s | |

Actlvmes 1
: 'ch’tlvrtles o A“Kesi"gned Staff " Due Date vCom'pleted Date o Outcome o
Revrew Request P - " Sep 5, 2015 6:00:00 | *Overdue Activity ‘
‘ | PM l Created :
betails | L . R 4 S e —
Actlvmes o ) ) ’ fl

Actlvmesw o Assrgned Staff’ | DueDate | Completed Date’ 0utcome !
CLOSEOFSR  |lLoudMusiostat 'Sep5,20156:16:14 | Completed - Close SR )
I SO L A
Details ;

Jort Date: Oct 1,2015 9:05:47 AM Page: 34




Service Request Summary Report
15-00211301
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR# 15-00211301
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 5, 2015 6:16:19 PM
Input By:  Spot311 Interface Created Date: Sep 3, 2015 6:32:08 PM
Method Spot311 Interface Overdue on: Sep 5, 2015 6:32:08 PM
Received:

Location: 8901 W SH 71, AUSTIN, TX 78736 .
Location 8901 W SH 71, XY: 3064296.671999717, 10063895.477143535; Latlng: 30.252318999999464,
Details: -97.90167400000001

SR More disruptive load and annoying music from LifeAustin's illegal Amphitheater. The owner/pastor of the
Comments: venue is charging admission and is for profit. How many days a week must the neighbors suffer from his
greed and contempt.

. Flex Notes
Flex Note Question _Flex Note Answer
[ Where is thé’rhuéic commg from:;? M Musuo Festival or Event
{ Is the music comlngfrom anlndooror outdoor venue? VVSO‘ufd‘oor -
Which day of the week is the music causing a distu; rbance? | Thursday
DurmBTsznc?w timeframe is the music causmg a d]‘siurbaﬁce’? ; o V T — .
| Ifcitizen is bilngual, please indicate language. | ;
| Information s collected for tracking purposes. The cifsen - i
_may be contacted if additional information is needed, j R ,f
To the call faker: Does the caller want to report this issue to ) No ]
APD? | |
Activities :
 Activies ' Assigned Staff  Dug Date  CompletedDate  Outcome
Review Requ'est ] - . Sep’5, 2015'6‘:‘040:007” o - 1Overdl‘JéAcfi‘vy-ityw 4 !
L ‘ : LM . | Created I
Detais AP : o : SR : S
Actx\/]t;es : N,
ActivitiesAssigned st DueDate  Completed Date ~ Outcome .
JLOSEOF SR {Loud Musio Staff ST 'Sep 5, 2015 6:16:18 f‘Completed—Close SR
‘ | PM
)etalls T SN P -

ort Date: Oct 1, 2015 9:05:47 AM , Page: 35



Service Request Summary Report
15-00207059
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR#: 15-00207059
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Aug 31, 2015 6:06:26 PM .
Input By: Spot311 Interface Created Date: Aug 29, 2015 9:02:04 PM
Method Spot311 Interface Overdue on:  Aug 31, 2015 9:02:04 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064041.1666691783, 10063640.9096163; LatLng: 30.251634563264275,
Details: -97.90250064809553
SR Comments: Loud music from Life Austin Ampitheater is disturbing me from inside my home.

Flex Notes o '
Flex Note Quest!on e exNoteAnswer e
Where is the music comlng from’r’ - o ‘Venue - |
ls the musld eomlng from an lndooror outdoor venue’? x Outdoor ' x

Wthh day of the week is the musrc Causmg a dlsturbance? | Saturday
Dunng thlch tlmeframe is the mUSlC causmg a d sturbance?
lf c:tlzen is blllngual please mdlcate Ianguage ’

Informatlon is collected for trackmg purposes. The citizen |
may be contacted if addmonal mformatlon is needed

To the oall taker Does the caller want to report this issue to - No

APD’7
Actlvmes | A ; o
Actlvmes : Assigned Staff Due Date Completed Date Outcome
Rev;ew Request , ' Aug 31, 2015 6:00:00 l Overdue Activity
| R PM e 1o | Created ,
: Details | 4
Actlvmes o
Actlvmes 'f Assrgned Staff Due Date f Completed Date Outcome ;
CLOSE OF SR - 5 Loud Music Staff i Aug 31, 2015 6:06: 26 Completed Close SR
; Details ‘;
Page: 39

Report Date: Oct 1, 2015 9:05:47 AM



Service Request Summary Report
15-00207052
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR#: 15-00207052
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Aug 31, 2015 6:06:18 PM
Input By: Spot311 Interface Created Date: Aug 29, 2015 8:50:01 PM
Method Spot311 Interface Overdue on: Aug 31, 2015 8:50:01 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location. 8901 W SH 71: XY: 3064226.416709211, 10063832.945939519: Latlng: 30.252151327832564,
Details: -97.90190078451619
SR A very loud outdoor concert is happening at the Life Austin Outdoor Amphitheater. | can hear it in my home.
Comments: It should not be audible beyond their property line, and | know that many others in my neighborhood are
bothered by this as well,
Flex Notes

Flex Note Questlon

Where is the mus:e commg from’?

‘ s the musm commg from an mdoor or outdoor venue’?
Wh:ch day of the week is the musnc causmg a dlsturbance’?

Durmg whtch tlmeframe is the music causmg a dxsturbance’?

{

mzen is bmngual please mdneate Ianguage

may be contacted if addttxonal mformat;on IS needed

i e
S e

o
oy

Informat;on is coHected for tracklng purposes. The cmzen ) ; o

Actlvmes
Activities Assign‘ed Steff 4 | (Dl’Je Date | ’Cuorr))pleteerate , Outcome
Review Request ‘ - Aug 31, 2015 6:00:00 | Overdue Activity ,
B PM | Created
Details | y o x
Actlvmes o

Actmt:es‘ " Assigned Staff DueDate ~ Completed Date © Outcome .
CLOSE OF SR | Loud Music Staff o ‘Aug 31,2015 6:06:18 | Completed - Close SR
P

Jort Date: Oct 1, 2015 9:05:47 AM

Page: 41




101/364

Service Request Summary Report
15-00207051
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR# 15-00207051 -
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Aug 31, 2015 6:06:14 PM
Input By: Spot311 Interface Created Date: Aug 29, 2015 8:43:58 PM
Method Spot311 Interface Overdue on: Aug 31, 2015 8:43:58 PM
Received:

Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064056. 232633181, 10063905.258644613; LatLng: 30.252360336744808, -
Details: -97. 90243464954554

SR An unbelievably loud concert from Randy Phillips' outdoor music venue. This really is ridiculous and happens
Comments: two (and this week three) times per week. | can hear it in the house over the TV set. Please do something to
help us - Life Austin will keep having concerts until you stop them. Thank you

Flex Notes

Flex Note Queston " FoxNote Answer

Where is the musu: comfng from'? D L?Venue
s s the musnc commg from an mdoor or outdoor venue'? - Outdoor ;

Whlch day of the week is the musm causm a dlsturbance’? Saturday - ’
Dunng which ’umeframe is the mUSIC causmg a d;sturbance?
lf cmzen IS bmngual please mdtcate !anguage |

' lnformatlon is coHected for tracklng purposes. The szen x
may be Contacted if addmonal mformatlon is needed f - ’ |

To the call tal;er Does the caHer want to report this i issue to No

APD'?
Actmtles
; Actlvmes “ 'Ass,igrted Staff Due Date "~ Completed Date B "Outcome
Review Request , VTAU’Q 31', 2015 6:00:00 - Overdue Actzvxty
Details
Actlvmes St A g N
“W;\(cﬁt'n;nftles o Aesxéned Staffwyw;w o !5u\e»D'ate - Completed Date = = Outcome ;
CLOSEOFSR Loud Music Staff ‘Aug 31,2015 6:06:13 | Completed - Close SR |
, PM ;
betaiis .

tport Date: Oct 1, 2015 9:05:47 AM Page: 42




101/365

Service Request Summary Report

15-00207030

Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR #: 15-00207030
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Aug 31, 2015 6:05:05 PM
input By: Spot311 Interface Created Date: Aug 29, 2015 8:22:55 PM
Method Spot311 Interface Overdue on: Aug 31, 2015 8:22:55 PM
Received: )
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064212.6834640396, 10063974.07237727; LatlLng: 30.252540100667577,
Details: -97.90193450073656

Loud concert next door to my neighborhood! This is outrageous. The third outdoor concert this week
alone! It has to stop!

SR Comments:

Flex Notes
Flex Note Questlon
Where is the musrc Comlng from'?

ls the mussc comrng from an mdoor or outdoor venue'? Outdoor -
E | Saturday

Flex Note Answer -

Venue

Durlng wh|ch tlmeframe is the musrc causmg a dlsturbance7
lf crtlzen is bllrngual please mdlcate language |

lnformatron is collected for tracklng purposes. The citizen
may be contacted if addrtlonal information is needed.

' To the call taker: Does the caller want to report this issue to No

i
!
|
i
l

| APD?

Actrvmes ‘
, Actlwtles Assigned Staff Due Date Completed Date ‘ ' Outcome
Review Request * Aug 31, 2015 6:00:00 | [ Overdue Actrvrty ?
’ . PM | Created @
'Details e e
‘Actlvmes - k ’ B o

‘ Actlvmes o ASSIgned Staff Due Date Completed Date Outcome
‘ CLOSE OF SR Loud Music Staff Aug 31, 2015 6: 05:04 Completed Close SR
s .PM : g

Detar ls s el . o :

leport Date: Oct 1, 2015 9:05:47 AM Page: 53



Service Request Summary Report
15-00207025
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR#: 15-00207025
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Depariment Status: Closed

Jurisdiction:
Input By:

Method
Received:

Location:

Locatien
Details:

City of Austin
Spot311 Interface
Spot311 Interface

8901 W SH 71, AUSTIN, TX 78736

Status Date:
Created Date:
Overdue on:

Aug 31, 2015 6:04:47 PM
Aug 29, 2015 8:16:48 PM
Aug 31, 2015 8:16:48 PM

8901 W SH 71; XY: 3064095.2029840816, 10063706.63806134; LatLng: 30.251811999999468,

-97.90232500000002

SR Comments: More irritating noise from life austin concerts can be heard inside house.

Flex Notes

Flex Note Answer

Flex Note Questlon
Where is the mussc comlng from’?
ls the musno comlng from an indoor or outdoor venue'?

% Mus;o Festlval or Event
? Outdoor
i Saturday

Wthh day of the week is the music Causmg a dasturbance'7

Durmg wh;ch t|meframe |s the musno causmg a d|sturbance’7 a

lf Cttlzen‘}s bmngual please |nd|cate Ianguage

Informatlon is collected for trackmg purposes. The cmzen
may be Contacted xf addmonal mformatton is needed.

K

E To the call taker: Does the caller want to report this issue to | N>oy S
|

| APD?
éACthltleS

Acthltles Assigned Staff Due Date Completed Date Outcome
| Review Request t ' Aug 31, 2015 6:00:00 ' Overdue Activity :
‘Details
Activites o
‘ Act ASSIgned Staff Due Date , Completed Date " Outcome ;
’ CLOSE OF SR Loud Music Staff ‘ Aug 31, 2015 6: 04 46 Completed Close SR
] PM ; @
Details . "

Report Date: Oct 1, 2015 9:05:47 AM

Page: 57



Service Request Summary Report
15-00206437
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR #: 15-00206437
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed

Jurisdiction: City of Austin

Aug 30, 2015 6:14:43 PM
Aug 28, 2015 9:22:48 PM

Status Date:
Created Date:

Input By: Spot311 Interface
Method Spot311 Interface Overdue on: Aug 30, 2015 9:22:48 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
* Location 8901 W SH 71; XY: 3064136.0663980665, 10064203.116132788; LatLng: 30. 253174331289724,
Details: -97.90216124859772
SR Howling loud life Austin amphitheater. Hear in back bedroom many blocks away. Too loud outside to enjoy
Comments: moon and evening in yard.
Flex Notes '
Flex Note Questlon e ) TFlex Note Answer -
Where IS the musm corﬁlngmfrom'? o '?:»Venue
USIC commg from an mdoor or outdoor venue'? éOutdoor
: y ofthev;eelzlsthe musxc causmg a dlsturbance’? | Frldey | )
~Dur'logw v;hlcﬁ—tluweframe is the musm causmg a dlsturbance’? E
If ¢ citizen is bllmgual please lndlcate language ' "
&Alnformuetlon is collected for tracklng purposes. The Cltlzen
may be contacted |f addmonal lnformatlon is needed
(To the caII taker Does the caller want to report this issue to No
APD? i
%Actmtles
,, ACthItleS - ' Ass:gned Staff " Due Date | Completed Date | l Outcome N
;Rewew Request ! S Aug 30, 201560000 [ ?Overdue Actlv:ty ;
| ' PM Created |
e I I UUUN P S et et
‘Activities |
Ac ivities T Asmgned Staffw - H,Du‘e Date | Completed Date . Outcome ;
CLOSE DFSR fLoud Music Staff S Aug 30, 2015 6: 14: 43 Completed Close SR

M

Report Date: Oct1, 2015 9:05:47 AM

Page: 59



Service Request Summary Report
15-00202056
Printed Date : Oct 1, 2015 9:05:47 AM

101/368

Type: Loud Commercial Music SR #: 15-00202056
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Aug 25, 2015 6:02:36 PM
Input By: Davis, Brandi Created Date: Aug 23, 2015 9:20:16 PM
Method Phone Overdue on: Aug 25, 2015 9:20:16 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location
Details:
SR church with amptheatre ( church is called live austin ) / started around 8pm and still going / playing thriller
Comments: and now playing hip hop music and ballads ect - not church music
Flex Notes
Flex Note Ques’uon Flex Note AnsWer S ~
Where is the music comlng from’? Venue ‘
i ls the : us eomlng from an lndoor or outdoor venue’? Outdoor »
WhICh day ofthe week is the music causmg a dlsturbance’7 Sunday -

Dunng whlch tlmeframe is the musnc Causmg a dlsturbance'7 l 8pm to lOpm

I Cltxzen is blllngual please lndlcate language

,lnfoArmatlon is collected for tracklng purposes. The citizen

: may be contacted if additional information is needed.

Actxv:tles
Actlvmes

Rewew Request

|

Details
Actlvmes ‘
Actlvmes Assrgned Staff 4
CLOSE OF SR e Loud Music Staff
_ Delalls P

‘A55|gned s
Aug 25, 2015 6:00:00
'PM

DueDate' -

” Due Date - Completed Date
Aug 25, 2015 6: 02:35
; PM

Completed Daté‘ e

Overdue Activity
' Created

()utcome e

. 6utcomye :
‘Completed - Close SR |

Report Date: Oct1, 2015 9:05:47 AM

Page: 61



Service Request Summary Report
15-00195221
Printed Date : Aug 17, 2015 9:53:12 AM

Loud Commercial Music

POLICE PATROL SECTORS - DAVID
Economic Development Department
City of Austin

Spot311 Interface

Spot311 Interface

Type:

Area:
Group:
Jurisdiction:
Input By:

Method
Received:

Location: 8836 W SH 71, AUSTIN, TX

Location

Details: -97.9036962400107

SR Comments:

SR#: 15-00195221
Priority: Standard
Status: Open

Aug 15, 2015 9:35:00 PM
Aug 15, 2015 9:35:00 PM
Aug 17, 2015 9:35:00 PM

Status Date:
Created Date:
Overdue on:

8835 1/2 W SH 71; XY: 3063679.873662987, 10062894.864480644; LatlLng: 30. 24960543346275

Very loud and disruptive outdoor music. Loud enough to scare our dogs from indoors.

Flex Notes

Flex Note Questlon

F ;Flex NoteAnswer N

Where is the music coming from? *Venue ’ 7 - S
Is the musrc comlng from an- rndoor orﬂduhtdo“drm\/‘emnae'? WWMW?Outdoor o k
Wh|ch day ot the yveek is the musrc causmg a dlsturbance’? ” {Saturday ] B
Durlng y\‘/h‘rch trmeframe is the music causing a dlsturbance'? - ’ w
If citizen is blllndualplease indicate | langhage ' S «
Infdrmatlon is collected for tracking purposes. The CIt|zen may o i o
be contacted rf addrtlonal lnformatlon |s needed |
To the call taker Doe'svthe Ealler want to report thls |ssue > to No |
APD? ]
PamCIpants e N
Partrcrpant Type o Partlct;)ant NS‘nTé” o Address’ Emall o Phones/ExtenSIon 7
[ Citizen fMatqws Natalie ' ] HOME 512-423-0835
COAEmployee | e
Actrvrtles - ;
ACtIV; les R ASS|gned Staff Due Date “ C'em‘pleted Date v Outcome ) ;
Rev;ew Request - A A “"Aug - o5 60000 | DA M I e
i | PM : ;
Details - T N o ’
Page: 1

Report Date: Aug 17,2015 9:53:12 AM



Service Request Sum
15-001952¢

Type: Loud Commercig Music
Area: POLICE PATROL SECTORS - DAvVID
Group: Economic Developrnent Department
Jun‘sdiction: City of Austin
Input By: Spot311 Interface

Method Spot311 Interface
Recejveq:

Location: 8901 w SH 71, AUSTIN, X

Mmary Report
6
Printed Date “Aug 17,2015 9:53:12 AM

Priority:

Statys Date:
Created Date:
Overdue on:

15-00195205
Standard

Open

Aug 15, 2015 9:14:53 ppy
Aug 15, 2015 9:14:53 ppy
Aug 17, 2015 9:14:53 ppg

Location 8901 w sH 71; XY: 3064080.102150591, 10064287.857840886; Latlng: 30.253410643490483,

Details: ~97.90233é59036214
SR Comments:

! FlexiNo”tes
. Flex Note Question

Very loud Mmusic and Concert from huge outdoor mysic Venue. Can hear itallin house.

Flex Nofe Answer

| Where is the music coming from? [ Venue
f Is the music toming from an indoor or Outdoor venye? ;
i Which day of the week js the music causing a disturbance? ; Saturday

‘érticipants
"Eé&ieibé}i}TyEJ’“‘"" " Participant Name " Address
nflze&n R L "SealyEEarl ~ o
DAEmp!oyee '[

tivities

 Activities Assigned Star

liew Request

ails

ite: Aug 17,2015 9:53:12 Am

.
[Aug 17, 2015 6:00:00
| PM 7

1

 Completad Date

1
i

Phones/Extension

Page: 3




Service Request Summary Report
15-00195193
Printed Date - Aug 17,2015 9:53:12 AM

Type: Loud Commercial Music SR #: 15-00195193
Area: POLICE PATROL SECTORS - DAVID

Priority: Standard
Group: Economic Development Department Status: Open
Jurisdiction: City of Austin Status Date: Aug 15, 2015 8:54:49 P
Input By: Spot311 Interface Created Date: Aug 15, 2015 8:54:49 ppm
Method Spot311 Interface Overdue on:
Received:

Aug 17, 2015 8:54:49 P
Location: 8901 W sH 71, AUSTIN, TX

Location 8901w SH 71; Xyv: 3064456.8399453997, 10064192.062100919; Latln
Details: -97.90114630888765 .

g: 30.253124665974667,
SR Comments:

Outdoor concert is very foud. Can hear music and crowd in house,

! Flex Notes

: f
“Flex Note Question ‘Flex Note Answer f
} Where is the music coming from? , Venue f
Is the music coming from an indoor or outdoor venye? ; Outdoor

Whlchday ofthe Week;s the mus:c causmg a dlsturbance’? ; Saturday k
5 causing a disturbance?

te languaéé;

lf szen is b{iﬁngua»l, p!easé Aiﬁéiba

Information is collected for tracking purposes. The citizen may |

be contacted if additional information jg needed, . ’ B
To the call taker- Does the caller want to report this issue to .No

APD? :

Daﬂr"ticipants

Participant Type Participant Name =~ Aaa;gs; - ""“"""’“f"“ﬁ“ﬂégi;;/‘sx’tér{s'ion‘
sitizen v Bortz, Lisa i

‘OA Employee ,f

ctivities

Activites " pgsigned st
view Request

DueDate
'Aug 17, 2015 6:00.09 |
PM

Completed Date Outcome

Date: Aug 17, 2015 9:53:12 AM

Page: 4



Service Request Summary Report
15-00195189
Printed Date : Aug 17, 2015 9:53:12 AM

Type: Loud Commercial Music
Area: POLICE PATROL SECTORS - DAVID
Group: Economic Development Department
Jurisdiction: City of Austin
Input By: Spot311 Interface

Method Spot311 Interface
Received:

Location: 8901 W SH 71, AUSTIN, TX

SR #:
Priority:
Status:
Status Date:
Created Date:
Overdue on:

15-00195189
Standard
Open

Aug 15, 2015 8:49:48 PM
Aug 15, 2015 8:49:48 PM
Aug 17, 2015 8:49:48 PM

Location 8901 W SH 71; XY: 3064181.913985597, 10064266.339116745; LatlLng: 30.253345372289368,

Details: -97.90201169953613

SR Very loud music, audience clapping and yelling at 1500 seat Life Austin Amphitheater. Can

Comments: house over the TV set. Very annoying and intrusive

hear all of it in my

i Flex Notes

l:IeS( Note Questlon T . Fl‘eﬁxAl‘\lote Answer
Where is the nndsm co>m|ng from’? | ' ] Venue

ls the muslo comlng from an lndoor or outdoor venue'7 - Outdoor o
Wh|ch day of the week is the lnusrc caustng a dlsturbance’7 h "éetllrday o

Dunng Wthh tlmeframe is the musuo causmg a dlsturbance’? |

lfcmzen is b|llngual please lndlcate langua e.

lnformatlon is colleoted for tracklng purposes. The Cltlzen mayA
be contacted If addmonal mformatlon |s needed

"To the call taker Does the caller want to report thls lssue to l\lo
APD?

I
i
{
;

:
!
{
1
4
l
!
Py
|
H
i

gPartlmpants |
Partlmpant Type ' Partncrpant Name : Address

l szen Jones' Paula ,
COA Employee 1

Phones/Extension

e e o e ]

Actrvrtles

! v Actlvmes f | ‘Assigned Staff R Due Date
| Aug 17, 2015 6: 00:00

% Rewew Request
l

PM

Detalls

Completed Date

: H

"7 Outcome

Report Date: Aug 17,2015 9:53:12 AM

Page: 6





