
Amendment No. 1 
to 

Contract No. 5600 NC170000027 
for 

SMS Gateway Services 
between 

Message media 
and the 

City of Austin 

1.0 The City hereby exercises this extension option for the subject contract. This extension option will be March 29, 2018 
through March 28, 2019. Two (2) options will remain. 

2.0 The total contract amount is increased by $18,750.00 by this extension period. The total contract authorization is 
recapped below: 

Action I Action Amount Total Contract Amount 

Initial Term: 
I 519,500.00 S19.500.00 

Amendment No. 1: Option 1 - Extension 
03/29/2018 - 03/28/2019 

S18.750.00 S38,250.00 

3.0 MBE/WBE goals do not apply to this contract. 

4.0 By signing this Amendment the Contractor certifies that the vendor and its principals are not currently suspended or 
debarred from doing business with the Federal Government, as indicated by the GSA List of Parties Excluded from 
Federal Procurement and Non-Procurement Programs, the State of Texas, or the City of Austin. 

5.0 All other terms and conditions remain the same. 

~:n~~;. SIGNATURES affixed below, this amendment is hereby incorporated into~and made a part of the above-referen;,d 

Sign/Date: :3~red 4-11-201s Sign/Date: ~ Cf-///IV 
Printed Name: Brian Ford I VP Sales Printed 0 L. / A"/ ( / ,,---
Authorized Representative Name: D qr l ~ y ' f I 

Authorized Representative I I 
Brian Ford 
SMS Gateway Services 
461 Pacific Ave. 
San Francisco, CA 94133 

Digitally signed by Brian Ford 
Date: 2018.04.11 16:35:28 -04'00' 

City of Austin 
Purchasing Office 
124 W. 3th Street, Ste. 31 O 
Austin, Texas 78701 



CONTRACT BETWEEN THE CITY OF AUSTIN 
AND 

MESSAGEMEDIA 
For 

SMS GATEWAY SERVICES 

This Contract is made by and between the City oi Austin ("City"), a home-rule municipality incorporated by the 
State of Texas, and MESSAGEMEDIA ("Contractor"), having offices at 461 Pacific Ave., San Francisco, California 
94133. 

SECTION 1. GRANT OF AUTHORITY, SERVICES AND DUTIES 

1.1 Engagement of the Contractor. Subject to the general supervision and control of the City and subject to 
the provisions of the Terms and Conditions contained herein, the Contractor is engaged to provide the services 
set forth in Section 2, Scope of Work. 

1.2 Responsibilities of the Contractor. The Contractor shall provide all technical and professional expertise, 
knowledge, management, and other resources required for providing the commodities identified in Section 2. In 
the event that the need arises for the Contractor to provide deliverables beyond those stated in the Section 2, the 
Contractor and the City shall negotiate mutually agreeable tenms and compensation for such. 

1.3 Responsibilities of the City. The City's Contract Manager will be responsible for exercising general 
oversight of the Contractor's activities in delivering the commodities. Specifically, the Contract Manager will 
represent the City's interests in resolving day-to-day issues that may arise during the term of this Contract, shall 
participate regularly in conference calls or meetings for status reporting, shall promptly review any written reports 
submitted by the Contractor, and shall approve all invoices for payment, as appropriate. The City's Contract 
Manager shall give the Contractor timely feedback on the acceptability of progress. 

1.4 Designation of Key Personnel. The Contractor's Contract Manager for this engagement shall be Brian 
Ford, Phone:, Email Address: brian.ford@messaoemedia.com The City's Contract Manager for the engagement 
shall be Ralph Warren, (512) 974-1137, Email Address: Ralph.warren@austintexas.gov. The City's and the 
Contractor resolve to keep the same key personnel assigned to this engagement throughout its term. In the event 
that it becomes necessary for the Contractor to replace any key personnel, the replacement will be an individual 
having equivalent experience and competence in executing projects such as the one described herein. 
Additionally, the Contractor will promptly notify the City Contract Manager and obtain approval for the 
replacement. Such approval shall not be unreasonably withheld. 

SECTION 2. SCOPE OF WORK 

2.1 Contractor's Obliaations. The Contractor shall fully and timely provide all deliverables described herein 
and in the Contractor's Offer in strict accordance with the terms, covenants, and conditions of the Contract and all 
applicable Federal, State, and local laws, rules, and regulations 

SECTION 3. COMPENSATION 

3.1 Contract Amount. The Contractor will be paid an amount not-to-exceed $19,500 for the initial 12 month 
contract term and $18,750 for option 1, $18,750 for option 2 and $18,750 for option 3 for a total not-to-exceed 
amount of $75,750.00 for all fees and expenses upon the successful completion of the Scope of Work, as 
described herein. 

3.2 Invoices. 

3.2.1 The Contractor shall submit separate invoices in duplicate on each purchase order or delivery order 
after each delivery. If partial shipments or deliveries are authorized by the City, a separate invoice must be 
sent for each shipment or delivery made. 

3.2.2 Invoices shall contain a unique invoice number, the purchase order or delivery order 
number and the master agreement number if applicable, the Department's Name, and the name of 
the point of contact for the Department. Invoices shall be itemized. The Contractor's name and, if 
applicable, the tax identification number on the invoice must exactly match the information in the 
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Contractor's registration with the City. Unless otherwise instructed in writing, the City may rely on the 
remittance address specified on the Contractor's invoice. Invoices received without all required information 
cannot be processed and will be returned to the Contractor. Invoices shall be itemized and transportation 
charges, if any, shall be listed separately. A copy of the bill of lading and the freight waybill, when 
applicable, shall be attached to the invoice. Invoices shall be mailed to the below address: 

City of Austin 

Department Communication Technology Management (CTM) 

Attn: Accounts Payable 

Email Address CTMAPlnvoices@austintexas.gov 

3.2.3 Invoices for labor shall include a copy of all time-sheets with trade labor rate and deliverables order 
number clearly identified. Invoices shall also include a tabulation of work-hours at the appropriate rates and 
grouped by work order number. Time billed for labor shall be limited to hours actually worked at the work 
site. 

3.2.4 Unless otherwise expressly authorized in the Contract, the Contractor shall pass through all 
Subcontract and other authorized expenses at actual cost without markup. 

3.2.5 Federal excise taxes, State taxes, or City sales taxes must not be included in the invoiced amount. 
The City will furnish a tax exemption certificate upon request 

3.3 Payment. 

3.3.1 All proper invoices received by the City will be paid within thirty (30) calendar days of the City's 
receipt of the deliverables or of the invoice, whichever is later. 

3.3.2 If payment is not timely made, (per this paragraph), interest shall accrue on the unpaid 
balance at the lesser of the rate specified in Texas Government Code Section 2251.025 or the 
maximum lawful rate; except, if payment is not timely made for a reason for which the City may 
withhold payment hereunder, interest shall not accrue until ten (10) calendar days after the grounds 
for withholding payment have been resolved. 

3.3.3 The City may withhold or set off the entire payment or part of any payment otherwise due the 
Contractor to such extent as may be necessary on account of: 

3.3.3.1 delivery of defective or non-conforming deliverables by the Contractor; 

3.3.3.2 third party claims, which are not covered by the insurance which the Contractor is 
required to provide, are filed or reasonable evidence indicating probable filing of such claims; 

3.3.3.3 failure of the Contractor to pay Subcontractors, or for labor, materials or equipment; 

3.3.3.4 damage to the property of the City or the City's agents, employees or contractors, which 
is not covered by insurance required to be provided by the Contractor; 

3.3.3.5 reasonable evidence that the Contractor's obligations will not be completed within the 
time specified in the Contract, and that the unpaid balance would not be adequate to cover actual 
or liquidated damages for the anticipated delay; 

3.3.3.6 failure of the Contractor to submit proper invoices with all required attachments and 
supporting documentation; or 

3.3.3.7 failure of the Contractor to comply with any material provision of the Contract Documents. 

3.3.4 Notice is hereby given of Article VIII, Section 1 of the Austin City Charter which prohibits the 
payment of any money to any person, firm or corporation who is in arrears to the City for taxes, and of §2-8-
3 of the Austin City Code concerning the right of the City to offset indebtedness owed the City. 

3.3.5 Payment will be made by check unless the parties mutually agree to payment by credit card or 
electronic transfer of funds. The Contractor agrees that there shall be no additional charges, surcharges, or 
penalties to the City for payments made by credit card or electronic transfer of funds. 

3.4 Non-Appropriation, The awarding or continuation of this Contract is dependent upon the availability of 
funding. The Ctty's payment obligations are payable only and solely from funds Appropriated and available for this 
contract. The absence of Appropriated or other lawfully available funds shall render the Contract null and void to 
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the extent funds are not Appropriated or available and any deliverables delivered but unpaid shall be returned to 
the Contractor. The City shall provide the Contractor written notice of the failure of the City to make an adequate 
Appropriation for any fiscal year to pay the amounts due under the Contract, or the reduction of any Appropriation 
to an amount insufficient to permit the City to pay its obligations under the Contract. In the event of non or 
inadequate appropriation of funds, there will be no penalty nor removal fees charged to the City. 

3.5 Reimbursable Expenses. Expenses incurred directly in support of completing the work set forth in this 
Contract are reimbursable to the Contractor within the Contract amount. 

3.5.1 Administrative. The Contractor will be reimbursed for selected administrative expenses incurred 
directly in support of executing this Contract. Reimbursable administrative expenses include actual 
charges for long distance telephone calls, facsimile transmissions, reproduction, printing and binding, 
postage, express delivery and report processing. 

3.5.2 Travel Expenses. All travel, lodging, and per diem expenses in connection with the Contract for 
which reimbursement may be claimed by the Contractor under the terms of the Contract will be reviewed 
against the City's Travel Policy and the current United States General Services Administration Domestic 
Per Diem Rates (the "Rates") as published and maintained on the Internet at: 

http://www.qsa.oovlportal/cateaorv/21287 

No amounts in excess of the Travel Policy or Rates shall be paid. All invoices must be accompanied by 
copies of itemized receipts (e.g. hotel bills, airline ticl<ets). No reimbursement will be made for expenses 
not actually incurred. Airline fares in excess of coach or economy will not be reimbursed. Mileage charges· 
may not exceed the amount permitted as a deduction in any year under the Internal Revenue Code or 
Regulation. 

3.6 Final Payment and Close-Out. 

3.6.1 If an MBEM'BE Program Compliance Plan is required by the Solicitation, and the Contractor has 
identified Subcontractors, the Contractor is required to submit a Contract Close-Out MBEM/BE Compliance 
Report to the project manager or contract manager no later than the 15th calendar day after completion of 
all work under the contract. Final payment, retainage, or both may be withheld if the Contractor is not in 
compliance with the requirements of the Compliance Plan as accepted by the City. 

3.6.2 The making and acceptance of final payment will constitute: 

3.6.2.1 a waiver of all claims by the City against the Contractor, except claims (1) which have 
been previously asserted in writing and not yet settled, (2) arising from defective work appearing 
after final inspection, (3) arising from failure of the Contractor to comply with the Contract or the 
terms of any warranty specified herein, (4) arising from the Contractor's continuing obligations 
under the Contract, including but not limited to indemnity and warranty obligations, or (5) arising 
under the City's right to audit; and 

3.6.2.2 a waiver of all claims by the Contractor against the City other than those previously 
asserted in writing and not yet settled. 

SECTION 4. TERM AND TERMINATION 

4.1 Term of Contract. This Contract shall become effective on the date executed by the City ("Effective Date") 
and shall remain in effect for an initial term of 12 months with 3 additional 12 month options or the City terminates 
the Contract. 

4.2.1 Upon expiration of the contract, the Contractor agrees to hold over under the terms and conditions 
of this Contract for such a period of time as is reasonably necessary to re-solicit and/or complete the project 
(not to exceed 120 calendar days unless mutually agreed on in writing). 

4.2 Right To Assurance. Whenever one party to the Contract in good faith has reason to question the other 
party's intent to perform, demand may be made to the other party for written assurance of the intent to perform. 
In the event that no assurance is given within the time specified after demand is made, the demanding party may 
treat this failure as an anticipatory repudiation of the Contract. 

4.3 Default. The Contractor shall be in default under the Contract if the Contractor (a) fails to fully, timely and 
faithfully perform any of its material obligations under the Contract, (b) fails to provide adequate assurance of 
performance under the "Right to Assurance paragraph herein, (c) becomes insolvent or seeks relief under the 
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bankruptcy Jaws of the United States or (d) makes a material misrepresentation in Contractor's Offer, or in any 
report or deliverable required to be submitted by Contractor to the City. 

4.4 Termination For Cause. In the event of a default by the Contractor, the City shall have the right to 
terminate the Contract for cause, by written notice effective ten (10) calendar days, unless otherwise specified, 
after the date of such notice, unless the Contractor, within such ten (10) day period, cures such default, or 
provides evidence sufficient to prove to the City's reasonable satisfaction that such default does not, in fact, exist. 
The City may place Contractor on probation for a specified period of time within which the Contractor must correct 
any non-compliance issues. Probation shall not normally be for a period of more than nine (9) months, however, it 
may be for a longer period, not to exceed one (1) year depending on the circumstances. If the City determines the 
Contractor has failed to perform satisfactorily during the probation period, the City may proceed with suspension. 
In the event of a default by the Contractor, the City may suspend or debar the Contractor in accordance with the 
"City of Austin Purchasing Office Probation, Suspension and Debarment Rules for Vendors" and remove the 
Contractor from the City's vendor list for up to five (5) years and any Offer submitted by the Contractor may be 
disqualified for up to five (5) years. In addition to any other remedy available under Jaw or in equity, the City shall 
be entitled to recover al\ actual damages, costs, losses and expenses, incurred by the City as a result of the 
Contractor's default, including, without \imitation, cost of cover, reasonable attorneys' fees, court costs, and 
prejudgment and post-judgment interest at the maximum lawful rate. All rights and remedies under the Contract 
are cumulative and are not exclusive of any other right or remedy provided by Jaw. 

4.5 Termination Without Cause. The City shall have the right to terminate the Contract, in whole or in part, 
without cause any time upon thirty (30) calendar days prior written notice. Upon receipt of a notice of termination, 
the Contractor shal\ promptly cease all further work pursuant to the Contract, with such exceptions, if any, 
specified in the notice of termination. The City shall pay the Contractor, to the extent of funds Appropriated or 
otherwise legally available for such purposes, for all goods delivered and services performed and obligations 
incurred prior to the date of termination in accordance with the terms hereof. 

4.6 Fraud. Fraudulent statements by the Contractor on any Offer or in any report or deliverable required to be 
submitted by the Contractor to the City shal\ be grounds for the termination of the Contract for cause by the City 
and may result in legal action. 

5.1 Contractor To Package Deliverables. The Contractor will package deliverables in accordance with good 
commercial practice and shall include a packing list showing the description of each item, the quantity and unit 
price Unless otherwise provided in the Specifications or Supplemental Terms and Conditions, each shipping 
container shall be clearly and permanently marked as follows: (a) The Contractor's name and address, (b) the 
City's name, address and purchase order or purchase release number and the price agreement number if 
applicable, (c) Container number and total number of containers, e.g._box 1 of 4 boxes, and (d) the number of the 
container bearing the packing list. The Contractor shall bear cost of packaging. Deliverables shall be suitably 
packed to secure lowest transportation costs and to conform with requirements of common carriers and any 
applicable specifications. The City's count or weight shall be final and conclusive on shipments not accompanied 
by packing lists. 

5.2 Shipment Under Reservation Prohibited. The Contractor is not authorized to ship the deliverables under 
reservation and no tender of a bill of Jading will operate as a tender of deliverables. 

5.3 Title & Risk of Loss. Title to and risk of loss of the deliverables shall pass to the City only when the City 
actually receives and accepts the deliverables. 

5.4 Right Of Inspection And Rejection. The City expressly reserves all rights under Jaw, including, but not 
limited to the Uniform Commercial Code, to inspect the deliverables at delivery before accepting them, and to 
reject defective or non-conforming deliverables. If the City has the right to inspect the Contractor's, or the 
Contractor's Subcontractor's, facilities, or the deliverables at the Contractor's, or the Contractor's Subcontractor's, 
premises, the Contractor shall furnish, or cause to be furnished, without additional charge, al\ reasonable facilities 
and assistance to the City to facilitate such inspection. 

5.5 No Replacement Of Defective Tender. Every tender or delivery of deliverables must fully comply with all 
provisions of the Contract as to time of delivery, quality, and quantity. Any non-complying tender shall constitute a 
breach and the Contractor shall not have the right to substitute a conforming tender; provided, where the time for 
performance has not yet expired, the ConJractor may notify the City of the intention to cure and may then make a 
conforming tender within the time allotted in the contract. 
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5.6 Special Tools & Test Equipment. If the price stated on the Offer includes the cost of any special tooling or 
special test equipment fabricated or required by the Contractor for the purpose of filling this order, such special 
tooling equipment and any process sheets related thereto shall become the property of the City and shall be 
identified by the Contractor as such. 

5. 7 Equal Opportunity. 

5.7.1 Egual Employment Opportunity. No Contractor, or Contractor's agent. shall engage in any 
discriminatory employment practice as defined in Chapter 5-4 of the City Code. No Offer submitted to the 
City shall be considered, nor any Purchase Order issued, or any Contract awarded by the City unless the 
Offeror has executed and filed with the City Purchasing Office a current Non-Discrimination Certification. 
Non-compliance with Chapter 5-4 of the City Code may result in sanctions, including termination of the 
contract and the Contractor's suspension or debarment from participation on future City contracts until 
deemed compliant with Chapter 5-4. 

5.7.2 Americans With Disabilities Act (ADA) Compliance. No Contractor, or Contractor's agent, shall 
engage in any discriminatory practice against individuals with disabilities as defined in the ADA. including 
but not limited to: employment, accessibility to goods and services, reasonable accommodations, and 
effective communications. 

5.8 Interested Parties Disclosure. As a condition to entering the Contract, the Business Entity constituting 
the Offeror must provide the following disclosure of Interested Parties to the City prior to the award of a 
contract with the City on Form 1295 "Certificate of Interested Parties" as prescribed by the Texas Ethics 
Commission for any contract award requiring council authorization. The Certificate of Interested Parties Form 
must be completed on the Texas Ethics Commission website, printed, and signed by the authorized agent of 
the Business Entity with acknowledgment that disclosure is made under oath and under penalty of perjury. 
The City will submit the "Certificate of Interested Parties" to the Texas Ethics Commission within 30 days of 
receipt from the Offerer. Link to Texas Ethics Commission Form 1295 process and procedures below: 

https://www.ethics.state.tx.us/whatsnew/elf info form 1295.htm 

5.9 Acceptance of Incomplete or Non-Conforming Deliverables. If, instead of requmng immediate 
correction or removal and replacement of defective or non~conforming deliverables, the City prefers to accept it, 
the City may do ·so. The Contractor shall pay all claims, costs, losses and damages attributable to the City's 
evaluation oi and determination to accept such defective or non-conforming deliverables. If any such acceptance 
occurs prior to final payment, the City may deduct such amounts as are necessary to compensate the City for the 
diminished value of the defective or non-conforming deliverables. If the acceptance occurs after final payment, 
such amount will be refunded to the City by the Contractor. 

5.10 Delays. 

5.10.1 The City may delay scheduled delivery or other due dates by written notice to the Contractor if the 
City deems it is in its best interest. If such delay causes an increase in the cost of the work under the 
Contract, the City and the Contractor shall negotiate an equitable adjustment for costs incurred by the 
Contractor in the Contract price and execute an amendment to the Contract. The Contractor must assert its 
right to an adjustment within thirty (30) calendar days from the date of receipt of the notice of delay. Failure 
to agree on any adjusted price shall be handled under the Dispute Resolution process specified herein. 
However, nothing in this provision shall excuse the Contractor from delaying the delivery as notified. 

5.10.2 Neither party shall be liable for any default or delay in the performance of its obligations under this 
Contract if, while and to the extent such default or delay is caused by acts of God, fire, riots, civil 
commotion, labor disruptions, sabotage, sovereign conduct, or any other cause beyond the reasonable 
control of such Party. In the event of default or delay in Contract performance due to any of the foregoing 
causes, then the time for completion of the services will be extended; provided, however, in such an event, 
a conference will be held within three (3) business days to establish a mutually agreeable period of time 
reasonably necessary to overcome the effect of such failure to perform. · 

5.11 Ownership And Use Of Deliverables. The City shall own all rights, titles, and interests throughout the world 
in and to the deliverables. 

5.11.1 Patents. As to any patentable subject matter contained in the deliverables, the Contractor agrees 
to disclose such patentable subject matter to the City. Further, if requested by the City, the Contractor 
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agrees to assign and, if necessary, cause each of its employees to assign the entire right, title, and interest 
to specific inventions under such patentable subject matter to the City and to execute, acknowledge, and 
deliver and, if necessary, cause each of its employees to execute, acknowledge, and deliver an assignment 
of letters patent, in a form to be reasonably approved by the City, to the City upon request by the City. 

5.11.2 Copyrights. As to any deliverables containing copyrightable subject matter, the Contractor agrees 
that upon their creation, such deliverables shall be considered as work made-for-hire by the Contractor for 
the City and the City shall own all copyrights in and to such deliverables, provided however, that nothing in 
this paragraph shall negate the City's sole or joint ownership of any such deliverables arising by virtue of 
the City's sole or joint authorship of such deliverables. Should by operation of law, such deliverables not be 
considered works made-for-hire, the Contractor hereby assigns to the City (and agrees to cause each of its 
employees providing services to the City hereunder to execute, acknowledge, and deliver an assignment to 
the City of) all worldwide right, title, and interest in and to such deliverables. With respect to such work 
made-for-hire, the Contractor agrees to execute, acknowledge, and deliver and cause each of its 
employees providing services to the City hereunder to execute, acknowledge, and deliver a work-made-for
hire agreement, in a form to be reasonably approved by the City, to the City upon delivery of such 
deliverables to the City or at such other time as the City may request. 

5.11.3 Additional Assignments. The Contractor further agrees to, and if applicable, cause each of its 
employees to, execute, acknowledge, and deliver all applications, specifications, oaths, assignments, and 
all other instruments which the City might reasonably deem necessary in order to apply for and obtain 
copyright protection, mask work registration, trademark registration and/or protection, letters patent, or any 
similar rights in any and all countries and in order to assign and convey to the City, its successors, assigns 
and nominees, the sole and exclusive right, title, and interest in and to the deliverables. The Contractor's 
obligation to execute, acknowledge, and deliver (or cause to be executed, acknowledged, and delivered) 
instruments or papers such as those described in this paragraph shall continue after the termination of this 
Contract with respect to such deliverables. In the event the City should not seek to obtain copyright 
protection, mask work registration or patent protection for any of the deliverables, but should desire to keep 
the same secret, the Contractor agrees to treat the same as Confidential Information under the terms 
herein. 

5.11.4 Nothing in this clause 5.11 entitles the City to any rights pre-existing or newly developed intellectual 
property of the Contractor. 

5.12 Rights to Proposal and Contractual Material. All material submitted by the Contractor to the City shall 
become property of the City upon receipt. Any portions of such material claimed by the Contractor. to be 
proprietary must be clearly marked as such. Determination of the public nature of the material is subject to the 
Texas Public Information Act, Chapter 552, Texas Government Code. 

5.13 Publications. All published material and written reports submitted under the Contract must be originally 
developed material unless otherwise specifically provided in the Contract. When material not originally developed 
is included in a report in any form, the source shall be identified. 

SECTION 6. WARRANTIES 

6.1 Warranty - Price. 

6.1.1 The Contractor warrants the prices quoted in the Offer are no higher than the Contractor's current 
prices on orders by others for like deliverables under similar terms of purchase. 

6.1.2 The Contractor certifies that the prices in the Offer have been arrived at independently without 
consultation, communication, or agreement for the purpose of restricting competition, as to any matter 
relating to such fees with any other firm or with any competitor. 

6.1.3 In addition to any other remedy available, the City may deduct from any amounts owed to the 
Contractor, or otherwise recover, any amounts paid for items in excess of the Contractor's current prices on 
orders by others for like deliverables under similar terms of purchase. 

6.2 Warranty - Services. The Contractor warrants and represents that all services to be provided to the City 
under the Contract will be fully and timely performed in a good and workmanlike manner in accordance with 
generally accepted industry standards and practices, the terms, conditions, and covenants of the Contract, and all 
applicable Federal, State and local laws, rules or regulations. 
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6.2.1 The Contractor may not limit, exclude or disclaim the foregoing warranty or any warranty implied by 
law, and any attempt to do so shall be without force or effect. 

6.2.2 Unless otherwise specified in the Contract, the warranty period shall be at least one year from the 
acceptance date. If during the warranty period, one or more of the warranties are breached, the Contractor 
shall promptly upon receipt of demand perform the services again in accordance with above standard at no 
additional cost to the City. All costs incidental to such additional performance shall be borne by the 
Contractor. The City shall endeavor to give the Contractor written notice of the breach of warranty within 
thirty (30) calendar days of discovery of the breach warranty, but failure to give timely notice shall not impair 
the City's rights under this section. 

6.2.3 If the Contractor -is unable or unwilling to perform its services in accordance with the above 
standard as required by the City, then in addition to any other available remedy, the City may reduce the 
amount of services it may be required to purchase under the Contract from the Contractor and purchase 
conforming services from other sources. In such event, the Contractor shall pay to the City upon demand 
the increased cost, if any, incurred by the City to procure such services from another source. 

SECTION 7. MISCELLANEOUS 

7.1 Place and Condition of Work. The City shall provide the Contractor access to the sites where the 
Contractor is to perform the services as required in order for the Contractor to perform the services in a timely and 
efficient manner in accordance with and subject to the applicable security laws, rules, and regulations. The 
Contractor acknowledges that it has satisfied itself as to the nature of the City's service requirements and 
specifications, the location and essential characteristics of the work sites, the quality and quantity of materials, 
equipment, labor and facilities necessary to perform the services, and any other condition or state of fact which 
could in any way affect performance of the Contractor's obligations under the Contract. The Contractor hereby 
releases and holds the City harmless from and against any liability or claim for damages of any kind or nature if 
the actual site or service conditions differ from expected conditions. 

7 .2 Workforce. 

7.2.1 The Contractor shall employ only orderly and competent workers, skilled in the performance of the 
services which they will perform under the Contract. 

7.2.2 The Contractor, its employees, subcontractors, and subcontractor's employees may not while 
engaged in participating or responding to a solicitation or while in the course and scope of delivering goods 
or services under a City of Austin contract or on the City's property: 

7.2.2.1 use or possess a firearm, including a concealed handgun that is licensed under state law, 
except as required by the terms of the Contract; and 

7 .2.2.2 use or possess alcoholic or other intoxicating beverages, illegal drugs or controlled 
substances, nor may such worl<ers be intoxicated, or under the influence of alcohol or drugs, on the 
job. 

7.2.3 If the City or the City's representative notifies the Contractor that any worker is incompetent, 
disorderly or disobedient, has knowingly or repeatedly violated safety regulations, has possessed any 
firearms, or has possessed or was under the influence of alcohol or drugs on the job, the Contractor shall 
immediately remove such worker from Contract services, and may not employ such worker again on 
Contract services without the City's prior written consent. 

7.3 Compliance with Health. Safety. and Environmental Regulations. The Contractor, its Subcontractors, 
and their respective employees, shall comply fully with all applicable federal, state, and local health, safety, and 
environmental laws, ordinances, rules and regulations in the performance of the services, including but not limited 
to those promulgated by the City and by the Occupational Safety and Health Administration (OSHA). In case of 
conflict, the most stringent safety requirement shall govern. The Contractor shall indemnify and hold the City 
harmless from and against all claims, demands, suits, actions, judgments, fines, penalties and liability of every 
kind arising from the breach of the Contractor's obligations under this paragraph. 

7.4 Significant Event. The Contractor shall immediately notify the City's Contract Manager of any current or 
prospective "significant event" on an ongoing basis. All notifications shall be submitted in writing to the Contract 
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Manager. As used in this provision, a "significant event" is any occurrence or anticipated occurrence which might 
reasonably be expected to have a material effect upon the Contractor's ability to meet its contractual obligations. 
Significant events may include but not be limited to the following: 

7.4.1 disposal of major assets; 

7.4.2 any major computer software conversion, enhancement or modification to the operating systems, 
security systems, and application software, used in the performance of this Contract; 

7.4.3 any significant termination or addition of provider contracts; 

7.4.4 the Contractor's insolvency or the imposition of, or notice of the intent to impose, a receivership, 
conservatorship or special regulatory monitoring, or any bankruptcy proceedings, voluntary or involuntary, 
or reorganization proceedings; 

7.4.5 strikes, slow-downs or substantial impairment of the Contractor's facilities or of other facilities used 
by the Contractor in the performance of this Contract; 

7.4.6 reorganization, reduction and/or relocation in key personnel; 

7.4.7 known or anticipated sale, merger, or acquisition; 

7.4.8 known, planned or anticipated stock sales; 

7.4.9 any litigation against the Contractor; or 

7.4.1 O significant change in market share or product focus. 

7.5 Audits and Records. 

7 .5.1 The Contractor agrees that the representatives of the Office of the City Auditor or other authorized 
representatives of the City shall have access to, and the right to audit, examine, or reproduce, any and all 
records of the Contractor related to the performance under this Contract. The Contractor shall retain all 
such records for a period of three (3) years after final payment on this Contract or until all audit and litigation 
matters that the City has brought to the attention of the Contractor are resolved, whichever is longer. The 
Contractor agrees to refund to the City any overpayments disclosed by any such audit. 

7 .5.2 Records Retention: 

7.5.2.1 Contractor is subject to City Code 2-11 (Records Management), and as it may 
subsequently be amended. For purposes of this subsection, a Record means all books, accounts, 
reports, files, and other data recorded or created by a Contractor in fulfillment of the Contract 
whether in digital or physical format, except a record specifically relating to the Contractor's internal 
administration. 

7.5.2.2 All Records are the property of the City. The Contractor may not dispose of or destroy a 
Record without City authorization and shall deliver the Records, in all requested formats and media, 
along with all finding aids and metadata, to the City at no cost when requested by the City. For the 
avoidance of doubt, message logs that are automatically generated by Contractor's internal 
systems shall not be considered property of the City 

7.5.3 :fhe Contractor shall include sections 7.5.1 and 7.5,2 above in all subcontractor agreements 
entered into in connection with this Contract. 

7.6 Stop Work Notice. The City may issue an immediate Stop Work Notice in the event the Contractor is 
observed performing in a manner that is in violation of Federal, State, or local guidelines, or in a manner that is 
determined by the City to be unsafe to either life or property. Upon notification, the Contractor will cease all work 
until notified by the City that the violation or unsafe condition has been corrected. The Contractor shall be liable 
for all costs incurred by the City as a result of the issuance of such Stop Work Notice. 

7.7 Indemnity. 
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7. 7.1 Definitions: 

7. 7.1.1 "Indemnified Claims" shall include any and all claims, demands, suits, causes of action, 
judgments and liability of every character, type or description, including all reasonable costs and 
expenses of litigation, mediation or other alternate dispute resolution mechanism, including attorney 
and other professional fees for: 

7.7.1.1.1 damage to or loss of the property of any person (including, but not limited to 
the City, the Contractor, their respective agents, officers, employees and subcontractors; 
the officers, agents, and employees of such subcontractors; and third parties); and/or; 

7.7.1.1.2 death, bodily injury, illness, disease, worker's compensation, loss of services, 
or loss of income or wages to any person (including but not limited to the agents, officers 
and employees of the City, the Contractor, the Contractor's subcontractors, and third 
parties), 

7. 7.1.2 "Fault" shall include the sale of defective or non-conforming deliverables, gross 
[NJ1Jnegligence, willful misconduct, or a breach of any legally imposed strict liability standard. 

7.7.2 THE CONTRACTOR SHALL DEFEND (AT THE OPTION OF THE CITY), INDEMNIFY, AND HOLD THE CITY, ITS 
SUCCESSORS, ASSIGNS, OFFICERS, EMPLOYEES AND ELECTED OFFICIALS HARMLESS FROM AND AGAINST ALL 
INDEMNIFIED CLAIMS DIRECTLY ARISING OUT OF, INCIDENT TO, CONCERNING OR RESULTING FROM THE FAULT OF 
THE CONTRACTOR, OR THE CONTRACTOR'S AGENTS, EMPLOYEES OR SUBCONTRACTORS, IN THE PERFORMANCE OF 
THE CONTRACTOR'S OBLIGATIONS UNDER THE CONTRACT. NOTHING HEREIN SHALL BE DEEMED TO LIMIT THE 
RIGHTS OF THE CITY OR THE CONTRACTOR (INCLUDING, BUT NOT LIMITED TO, THE RIGHT TO SEEK CONTRIBUTION) 
AGAINST ANY THIRD PARTY WHO MAY BE LIABLE FOR AN INDEMNIFIED CLAIM._ THIS INDEMNITY OBLIGATION SHALL 
NOT APPLY TO THE EXTENT ANY FAULT IS CAUSED BY OR RELATES TO, IN ANY WAY, ANY ACT OR OMISSION BY THE 
CITY. 

7.8 Claims. If any claim, demand, suit, or other action is asserted against the Contractor which arises under or 
concerns the Contract, or which could have a material adverse affect on the Contractor's ability to perform 
thereunder, the Contractor shall give written notice thereof to the City within ten (10) calendar days after receipt of 
notice by the Contractor. Such notice to the City shall state the date of notification of any such claim, demand, 
suit, or other action; the names and addresses of the claimant(s); the basis thereof; and the name of each person 
against whom such claim is being asserted. Such notice shall be delivered personally or by mail and shall be sent 
to the City and to the Austin City Attorney. Personal delivery to the City Attorney shall be to City Hall, 301 West 
2"' Street, 4'" Floor, Austin, Texas 78701, and mail delivery shall be to P.O. Box 1088, Austin, Texas 78767. 

7.9 Notices. Unless otherwise specified, all notices, requests, or other communications required or appropriate 
to be given under the Contract shall be in writing and shall be deemed delivered three (3) business days after 
postmarked if sent by U.S. Postal Service Certified or Registered Mail, Return Receipt Requested. Notices 
delivered by other means shall be deemed delivered upon receipt by the addressee. Routine communications 
may be made by first class mail, telefax, or other commercially accepted means. Notices to the City and the 
Contractor shall be addressed as follows: 

To the City: 

City of Austin, Purchasing Office 

ATTN; Jane Neal, Buyer II 

P 0 Box 1088 

Austin, TX 78767 

To the Contractor: 

MessageMedia 

ATTN: Brian Ford 

461 Pacific Ave. 

San Francisco, California 94133 

7.10 Confidentiality. In order to provide the deliverables to the City, Contractor may require access to certain of 
the City's and/or its licensors' confidential information (including inventions, employee information, trade secrets, 
confidential know-how, confidential business information, and other information which the City or its licensors 
consider confidential) (collectively, "Confidential Information"). Contractor acknowledges and agrees that the 
Confidential Information is the valuable property of the City and/or its licensors and any unauthorized use, 
disclosure, dissemination, or other release of the Confidential Information will substantially injure the City and/or 
its licensors. The Contractor (including its employees, subcontractors, agents, or representatives) agrees that it 
will maintain the Confidential Information in strict confidence and shall not disclose, disseminate, copy, divulge, 

Goods and Services 9 Revised December27, 2016 



recreate, or otherwise use the Confidential Information without the prior written consent of the City or in a manner 
not expressly permitted under this Contract, unless the Confidential Information is required to be disclosed by law 
or an order of any court or other governmental authority with. proper jurisdiction, provided the Contractor promptly 
notifies the City before disclosing such information so as to permit the City reasonable time to seek an appropriate 
protective order. The Contractor agrees to use protective measures no less stringent than the Contractor uses 
within its own business to protect its own most valuable information, which protective measures shall under all 
circumstances be at least reasonable measures to ensure the continued confidentiality of the Confidential 
Information. 

7.11 Advertising. The Contractor shall not advertise or publish, without the City's prior consent, the fact that the 
City has entered into the Contract, except to the extent required by law. 

7.12 No Contingent Fees. The Contractor warrants that no person or selling agency has been employed or 
retained to solicit or secure the Contract upon any agreement or understanding for commission, percentage, 
brokerage, or contingent fee, excepting bona fide employees of bona fide established commercial or selling 
agencies maintained by the Contractor for the purpose of securing business. For breach or violation of this 
warranty, the City shall have the right, in addition to any other remedy available, to cancel the Contract without 
liability and to deduct from any amounts owed to the Contractor, or otherwise recover, the full amount of such 
commission, percentage, brokerage or contingent fee. 

7.13 Gratuities. The City may, by written notice to the Contractor, cancel the Contract without liability if it is 
determined by the City that gratuities were offered or given by the Contractor or any agent or representative of the 
Contractor to any officer or employee of the City with a view toward securing the Contract or securing favorable 
treatment with respect to the awarding or amending or the making of any determinations with respect to the 
performing of such contract. In the event the Contract is canceled by the City pursuant to this provision, the City 
shall be entitled, in addition to any other rights and remedies, to recover or withhold the amount of the cost 
incurred by the Contractor in providing such gratuities. 

7.14 Prohibition Against Personal Interest in Contracts. No officer, employee, independent consultant, or 
elected official of the City who is involved in the development, evaluation, or decision-making process of the 
performance of any solicitation shall have a financial interest, direct or indirect, in the Contract resulting from that 
solicitation. Any willful violation of this section shall constitute impropriety in office, and any officer or employee 
guilty thereof shall be subject to disciplinary action up to and including dismissal. Any violation of this provision, 
with the knowledge, expressed or implied, of the Contractor shall render the Contract voidable by the City. 

7.15 Independent Contractor. The Contract shall not be construed as creating an employer/employee 
relationship, a partnership, or a joint venture. The Contractor's services shall be those of an independent 
contractor. The Contractor agrees and understands that the Contract does not grant any rights or privileges 
established for employees of the City. 

7.16 Assignment-Delegation. The Contract shall be binding upon and enure to the benefit of the City and the 
Contractor and their respective successors and assigns, provided however, that no right or interest in the Contract 
shall be assigned and no obligation shall be delegated by the Contractor without the prior written consent of the 
City. Any attempted assignment or delegation by the Contractor shall be void unless made in conformity with this 
paragraph. The Contract is not intended to confer rights or benefits on any person, firm or entity not a party 
hereto; it being the intention of the parties that there be no third party beneficiaries to the Contract. 

7.17 Waiver. No claim or right arising out of a breach of the Contract can be discharged in whole or in part by a 
waiver or renunciation of the claim or right unless the waiver or renunciation is supported by consideration and is 
in writing signed by the aggrieved party. No waiver by either the Contractor or the City of any one or more events 
of default by the other party shall operate as, or be construed to be, a permanent waiver of any rights or 
obligations under the Contract, or an express or implied acceptance of any other existing or future default or 
defaults, whether of a similar or different character. 

7.18 Modifications. The Contract can be modified or amended only in writing signed by both parties. No pre
printed or similar terms on any Contractor invoice, order or other document shall have any force or effect to 
change the terms, covenants, and conditions of the Contract. 

7.19 Interpretation. The Contract is intended by the parties as a final, complete and exclusive statement of the 
terms of their agreement. No course of prior dealing between the parties or course of performance or usage of the 
trade shall be relevant to supplement or explain any term used in the Contract. Although the Contract may have 
been substantially drafted by one party, it is the intent of the parties that all provisions be construed in a manner 
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to be fair to both parties, reading no provisions more strictly against one party or the other. Whenever a term 
defined by the Uniform Commercial Code, as enacted by the State of Texas, is used in the Contract, the UCC 
definition shall control, unless otherwise defined in the Contract. 

7.20 Dispute Resolution. 

7.20.1 If a dispute arises out of or relates to the Contract, or the breach thereof, the parties agree to 
negotiate prior to prosecuting a suit for damages. However, this section does not prohibit the filing oi a 
lawsuit to toll the running of a statute of limitations or to seek injunctive relief. Either party may make a 
written request for a meeting between representatives of each party within fourteen (14) calendar days after 
receipt of the request or such later period as agreed by the parties. Each party shall include, at a minimum, 
one (1) senior level individual with decision-making authority regarding the dispute. The purpose of this and 
any subsequent meeting is to attempt in good faith to negotiate a resolution of the dispute. If, within thirty 
(30) calendar days after such meeting, the parties have not succeeded in negotiating a resolution of the 
dispute, they will proceed directly to mediation as described below. Negotiation may be waived by a written 
agreement signed by both parties, in which event the parties may proceed directly to mediation as 
described below. 

7.20.2 If the efforts to resolve the dispute through negotiation fail, or the parties waive the negotiation 
process, the parties may select, within thirty (30) calendar days, a mediator trained in mediation skills to 
assist with resolution of the dispute. Should they choose this option, the City and the Contractor agree to 
act in good faith in the selection oi the mediator and to give consideration to qualified individuals nominated 
to act as mediator. Nothing in the Contract prevents the parties from relying on the sl<ills of a person who is 
trained in the subject matter of the dispute or a contract interpretation expert. If the parties fail to agree on a 
mediator within thirty (30) calendar days of initiation of the mediation process, the mediator shall be 
selected by the Travis County Dispute Resolution Center (DRC). The parties agree to participate in 
mediation in good faith for up to thirty (30) calendar days from the date of the first mediation session. The 
City and the Contractor will share the mediator's fees equally and the parties will bear their own costs of 
participation such as fees for any consultants or attorneys they may utilize to represent them or otherwise 
assist them in the mediation. 

7.21 Minority And Women Owned Business Enterprise (MBE/WBE) Procurement Program. 

7.21.1 All City procurements are subject to the City's Minority-Owned and Women-Owned Business 
Enterprise Procurement Program found at Chapters 2-9A, 2-9B, 2-9C and 2-90 of the City Code. The 
Program provides Minority-Owned and Women-Owned Business Enterprises (MBEsMIBEs) full opportunity 
to participate in all City contracts. 

7.21.2 The City of Austin has determined that no goals are appropriate for this Contract. Even though no 
goals have been established for this Contract, the Contractor is required to comply with the City's 
M8E/W8E Procurement Program, Chapters 2-9A, 2-96, 2-9C and 2-9D, of the City Code, as 
applicable, if areas of subcontracting are identified. 

7.21.3 If any service is needed to perform the Contract and the Contractor does not perform the service 
with its own workforce or if supplies or materials are required and the Contractor does not have the supplies 
or materials in its inventory, the Contractor shall contact the Department of Small and Minority Business 
Resources (OSMBR) at (512) 974-7600 to obtain a list of M8E and W8E firms available to perform the 
service or provide the supplies or materials. The Contractor must also make a Good Faith Effort to use 
available MBE and WBE firms. Good Faith Efforts include but are not limited to contacting the listed M8E 
and W8E firms to solicit their interest in performing on the Contract; using MBE and WBE firms that have 
shown an interest, meet qualifications, and are competitive in the market; and documenting the results of 
the contacts. 

7.22 Subcontractors. 

7.22.1 If the Contractor identified Subcontractors in an M8EM18E Program Compliance Plan or a No 
Goals Utilization Plan, the Contractor shall comply with the provisions of Chapters 2-9A, 2-98, 2-9C, and 2-
90, as applicable, of the Austin City Code and the terms of the Compliance Plan or Utilization Plan as 
approved by the City (the "Plan"). The Contractor shall not initially employ any Subcontractor except as 
provided in the Contractor's Plan. The Contractor shall not substitute any Subcontractor identified in the 
Plan, unless the substitute has been accepted by the City in writing in accordance with the provisions of 
Chapters 2-9A, 2-98, 2-9C and 2-90, as applicable. No acceptance by the City of any Subcontractor shall 
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constitute a waiver of any rights or remedies of the City with respect to defective deliverables provided by a 
Subcontractor. If a Plan has been approved, the Contractor is additionally required to submit a monthly 
Subcontract Awards and Expenditures Report to the Contract Manager and the Purchasing Office Contract 
Compliance Manager no later than the tenth calendar day of each month. 

7.22.2 Work perfonmed for the Contractor by a Subcontractor shall be pursuant to a written contract 
between the Contractor and Subcontractor. The terms of the subcontract may not conftict with the terms of 
the Contract, and shall contain provisions that: 

7.22.2.1 require that all deliverables to be provided by the Subcontractor be provided in strict 
accordance with the provisions, specifications and terms of the Contract. 

7.22.2.2 prohibit the Subcontractor from further subcontracting any portion of the Contract without 
the prior written consent of the City and the Contractor. The City may require, as a condition to such 
further subcontracting, that the Subcontractor post a payment bond in fonm, substance and amount 
acceptable to the City; 

7.22.2.3 require Subcontractors to submit all invoices and applications for payments, including any 
claims for additional payments, damages or otherwise, to the Contractor in sufficient time to enable 
the Contractor to include same with its invoice or application for payment to the City in accordance 
with the terms of the Contract; 

7.22.2.4 require that all Subcontractors obtain and maintain, throughout the term of their contract, 
insurance in the type and amounts specified for the Contractor, with the City being a named insured 
as its interest shall appear; and 

7.22.2.5 require that the Subcontractor indemnify and hold the City harmless to the same extent 
as the Contractor is required to indemnify the City. 

7.22.3 The Contractor shall be fully responsible to the City for all acts and omissions of the Subcontractors 
just as the Contractor is responsible for the Contractor's own acts and omissions. Nothing in the Contract 
shall create for the benefit of any such Subcontractor any contractual relationship between the City and any 
such Subcontractor, nor shall it create any obligation on the part of the City to pay or to see to the payment 
of any moneys due any such Subcontractor except as may otherwise be required by law. 

7 .22.4 The Contractor shall pay each Subcontractor its appropriate share of payments made to the 
Contractor not later than ten ( 10) calendar days after receipt of payment from the City. 

7.23 Jurisdiction And Venue. The Contract is made under and shall be governed by the laws of the State of 
Texas, including, when applicable, the Unifonm Commercial Code as adopted in Texas, V.T.C.A., Bus. & Comm. 
Code, Chapter 1, excluding any rule or principle that would refer to and apply the substantive law of another state 
or jurisdiction. All issues arising from this Contract shall be resolved in the courts of Travis County, Texas and the 
parties agree to submit to the exclusive personal jurisdiction of such courts. The foregoing, however, shall not be 
construed or interpreted to limit or restrict the right or ability of the City to seek and secure injunctive relief from 
any competent authority as contemplated herein. 

7.24 Invalidity. The invalidity, illegality, or unenforceability of any provision of the Contract shall in no way affect 
the validity or enforceability of any other portion or provision of the Contract. Any void provision shall be deemed 
severed from the Contract and the balance of the Contract shall be construed and enforced as if the Contract did 
not contain the particular portion or provision held to be void. The parties further agree to reform the Contract to 
replace any stricken provision with a valid provision that comes as close as possible to the intent of the stricken 
provision. The provisions of this section shall not prevent this entire Contract from being void should a provision 
which is the essence of the Contract be determined to be void. 

7.25 Holidays. The following holidays are observed by the City: 

Holiday Date Observed 

New Year's Day January 1 

Martin Luther King, Jr.'s Birthday Third Monday in January 
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President's Day Third Monday in February 

Memorial Day Last Monday in May 

Independence Day July4 

Labor Day I First Monday in September 

Veteran's Day November 11 

Thanksgiving Day Fourth Thursday in November 

Friday after Thanksgiving Friday after Thanksgiving 

Christmas Eve December 24 

Christmas Day December 25 

If a Legal Holiday falls on Saturday, it will be observed on the preceding Friday. If a Legal Holiday falls on 
Sunday, it will be observed on the following Monday. 

7.26 Survivability of Obligations. All provisions of the Contract that impose continuing obligations on the 
parties, including but not limited to the warranty, indemnity, and confidentiality obligations of the parties, shall 
survive the expiration or termination of the Contract. 

7.27 Non-Solicitation. 

7.27 .1 During the term of the contract, and for a period of six (6) months following termination of the 
contract, the Contractor, its affiliate, or its agent shall not hire, employ, or solicit tor employment or 
consulting services, a City employee employed in a technical job classification in a City department that 
engages or uses the services of a Contractor employee. 

7.27.2 In the event that a breach of this paragraph occurs the Contractor shall pay liquidated damages to 
the City in an amount equal to the greater of: (i) one (1) year of the employee's annual compensation; or (ii) 
100 percent of the employee's annual compensation while employed by the City. The Contractor shall 
reimburse the City for any fees and expenses incurred in the enforcement of this provision. 

7.27.3 During the term of the contract, and for a period of six (6) months following termination of the 
contract, a department that engages the services of the Contractor or uses the services of a Contractor 
employee will not hire a Contractor employee while the employee is performing work under a contract with 
the City unless the City first obtains the Contractor's. 

7.27.4 In the event that a breach of this) occurs, the City shall pay liquidated damages to the Contractor in 
an amount equal to the greater of: (i) one (1) year of the employee's annual compensation or (ii) 100 
percent of the employee's annual compensation while employed by the Contractor 

7.28 Non-Suspension or Debarment Certification. The City of Austin is prohibited from contracting with or 
making prime or sub-awards to parties that are suspended or debarred or whose principals are suspended or 
debarred from Federal, State, or City of Austin Contracts. By accepting a Contract with the City, the 
Vendor certifies that its firm and its principals are not currently suspended or debarred from doing business with 
the Federal Government, as indicated by the General Services Administration List of Part·1es Excluded from 
Federal Procurement and Non-Procurement Programs, the State of Texas, or the City of Austin. 

7.29 Incorporation of Documents. Section 0100, Standard Purchase Definitions, is hereby incorporated into 
this Contract by reference, with the same force and effect as if they were incorporated in full text. The full text 
versions of this Section are available, on the Internet at the following online address: 
https://assets.austintexas.oov/ourchase/downloads/standard ourchase definitions.pdf 

7.30 Order of Precedence. The Contract includes, without limitation, the Solicitation, the Offer submitted in 
response to the Solicitation, the Contract award, the Standard Purchase Terms and Conditions, Supplemental 
Terms and Conditions if any, Specifications, and any addenda and amendments thereto. Any inconsistency or 
conflict in the Contract documents shall be resolved by giving precedence in the following order. 

7 .30.1 any exceptions to the Offer accepted in writing by the City; 

7.30.2 the Supplemental Purchase Terms and Conditions; 
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7.30.3 the Standard Purchase Terms and Conditions; 

7 .30.4 the Offer and exhibits; within the Offer, drawings (figured dimensions shall govern over scaled 
dimensions) will take precedence over specifications or scope of work. 

In witness whereof, the parties have caused duly authorized representatives to execute this Contract on the dates 
set forth below. 

MESSAGEMEDIA 

By: f3~reu;i 
Signature 

Name: Brian Ford 
Printed Name 

Title: VP Sales 

Date: 3-29-17 

List of Exhibits 

Brian 
Ford 

MessageMedia Offer 

Digitally signed 
by Brian Ford 
Date; 2017.03.29 
14:23:13 -04'00' 

CITY~OF AU IN ~ 

By:_~%. 
Sign tu .--c-

Name: :J WU ;\/ ecJJ 
Printed Name j ~ 

Title: Prou11L.m111i :J[x.et'ald_ll 

Date:._3~r4_;;>_,__/ ~_.Jo_r/~
1 

__ 

J 

Exhibit A 
Exhibit B 
Exhibit C 

Non Discrimination Certification, Section 0800 
Non-Suspension or Debarment Certification 
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Communications and Technology Management (0500) 
REQUEST FOR Short Message Services 

Pursuant to the policies and procedures of the City of Austin ("City"), notice is hereby given that firms and 
individuals ("Proposers") are invited to submit a Request for Proposal to render Short Message Services (the 
"Service") to the City of Austin Communications and Technology Management ( "CTM"). 

I. PURPOSE 
CTM is seeking a Short Message Service (SMS) standards based delivery provider in support of our Multi
Factor Authentication service (RSA Secure ID), SharePoint 2013 services, and Adhoc messaging capabilities. 
The service will be utilized to send on-demand token codes, SharePoint notifications, and Adhoc SMS 
messages to City of Austin personnel. The service must easily integrate into our RSA Secure ID 
implementation and SharePoint 2013 solutions. 

II. BACKGROUND 
The City of Austin, Texas, with a metropolitan area population of over 2 million, is the 11th largest city in 
the country. This vibrant and dynamic city tops numerous "Best" lists for business, entertainment, cost of 
living and quality of life. Austin was selected as the "Best City for the Next Decade" (Kiplinger), the "Top 
Creative Center" in the US (Entrepreneur.com), and is in the Top Seven List of Intelligent Communities for 
2012 as ranked by the Intelligent Community Forum. Austin continues to lead the country with its vision of 
being the "Most Livable City in the Country", emerging as a player on the international scene with such 
events as SXSW, Formula 1 and being home to companies such as Apple, Samsung, Dell, The Seton 
Healthcare Family and St. David's HealthCare systems. From the home of state government and the City of 
Texas, to the "Live Music Capital of the World" and its growth as a film center, Austin has gained worldwide 
attention as a hub for education, business, health, and sustainability. Since 1900, Austin's population has 
doubled every 20 years, with continued projected record-breaking growth into the next decade and 
beyond. 

Ill. SCOPE OF SERVICES 
Proposers shall demonstrate that they are able to meet the following specifications: 
Must easily integrate with SharePoint 2013 
Must be a certified RSA vendor 
Service must scale past initial volume estimates 
Must scale up upon demand 
Must provide 100% guaranteed uptime 
Communications must be secure (HTIPS/SSL, TLS) 
Must provide an Application Program Interface 
Must provide monitoring and reporting solution 
Must provide 24x7x5 support 
Service must be Geo redundant 
Service must be cloud based 
Service must deliver to every US carrier (ex AT&T, Sprint, T-Mobile, Verizon, etc.) 
Service must connect to multiple Tier 1 aggregators within the US 
Service must support Adhoc messaging 
Must integrate with Outlook 2013 
Service should offer support for real time message exchange 
Service should offer scheduled message capabilities 
Should have dedicated account manager 
Should provide option to review historical messages 
Service must provide dedicated US Short Code 
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Service must provide US Long Code 

IV. Deliverables 
SMS Gateway Services in support of our RSA Secue ID solution, SharePoint, and Ad hoc messaging 
capabilities. 
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ATTACHMENT A- PRICE PROPOSAL FORM 

PRICING 

A. Proposers are requested to provide a quote based on 1.5 Million messages per year for four years. It should 
include everything required to support implementation and ongoing maintenance to include any Installation 
fees, licenses, and short code/ long code fees. Our intentions are to establish a 4 year contract with a not to 
exceed amount, quotes should be based on annual renewal. 

Note: Travel expenses. All travel lodging expenses in connection with the Contract for which reimbursement 
may be claimed by the Contractor under the terms of the Solicitation will be reviewed against the City's Travel 
Policy as published and maintained by the City's Controller's Office and the Current United States General 
Services Administration Domestic Per Diem Rates (the "Rates") as published and maintained on the Internet 
at: http://www.gsa.gov/porta I/ category/100120 

No amounts in excess of the Travel Policy or Rates shall be paid. All invoices must be accompanied by copies 
of detailed receipts (e.g. hotel bills, airline tickets). No reimbursement will be made for expenses not actually 
incurred. Airline fares in excess of coach or economy will not be reimbursed. Mileage charges may not exceed 
the amount permitted as a deduction in any year under the Internal Revenue Code or Regulations. 
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Acceptable Use and A.ntl-Soan1 Policy 

H=~ a g ;,!:J,;di.a'.s .:..ccc pta bl:: Us;; and !..nti-Spam Policy (th; ''Policy'') set.5 forth !·la-.::.sag~&Je.dia's requir,:;m::.nts for our partners. 
r;::s::ll;;r; and customers (collt:ctiv.:!'r', ~cunomr:rs") with r;spect to acc;;ptable and unacci:ptabl;; practices using Messag;;H:dla 
ser~·ice.s. connections or foc:ilititi:;, Cu.:nom:;;r;; mu.it not :;;ngage in practice;;: th2t ar;; (i) itl:gal. {ii) non-compliant with accepte;d 
1ndu=:tr1• b.::st pract1::<: guidelines. (iii) di;;rupl or dama9e any Me::;;ageMedia ::omputi:r::•t';;tem:: ornet'"r.·ork or otherpartiei' 
c:omput;;rsyst;;ms and n;t·.-:or\:;;, or (i•·) in Yiolation of any pe:r;;:on's right;;, Thi: Policy may be :smended from timo:: to time. 

MessageMedia maintains a zero-tolerance policy for any violation of this Policy and requires: that its Customers 
implement and enforce this same ::!ero-tolerance policy. 

In u.sinQ any of J:l~.S.ES.Q€:H;:dia'.s.SMS s<:rvices. Custom~r must complywith all applicabl: fe:dcrlil and stat: laws and regulation;; 
when u.::ing Me;::3geMeciia ::er.ice::. conn<ic:tion;; orfacilitie;: (v:hich la.•:s may impo.::e more stringent requirements than the 
guidelines described h<:rein) . .:..II CuEtomer:: must re:view ::ind comp!Tt:ith the following la'!.'$ and guid;:lines. howev;;r, this 
information i:; not intend:dto b;; (i) interpret:::d as, r:lied upon, or u;;;:d as a substitute for the advic::i= of legal c::ounsel, (ii) or 
con.si dered to be a ::ompl.::t: and e:-:hau;;tiv::: Ii.st cf all !a·Ns and regulations spp licable to Client's u:: e oft he MessaQ eMedia 
.se.rvic:. In addition to th: beloN la,·;.;;, variou;; other state and foreign !a-.'.'S may apply to Customer's use of Messag€:Medi::i 
st:rvic<is. Each Cunomer is .!ld~·ised ~o obtain the advice of its o'.'m leg a! counsel before u.sinQ the Messagd·ledia seri.·ices. 

!.,. T,:dephone Consumo:r Protl!ction !.ct f'TCP:0.'1 (UniHt:d States) 

Tho: TCP!. . .states th,;:;t without prior :xpr:.s.s consent of the call:d party, it is illegal to us: an automatic dialing system to 
make anv call to a consumer's mobrl: phone or wir<oleH device. Und:a:r FCC guidance and applicable e<!s: l2w. calls 
include t!!::t m'!SS i:!:gl?s •• 

Th,;, Federal Communicoition Commission ("FCC') rule.s lmpl=menting :he TCP.!.. also prohibit $ending un-.. vanted t<::.t 
me.ssa ge solicitations to a wire I es.:: phone if th E "'.'ireless phone n umb:r is listi;;d on the natl on a! D o-rlot-Ca 11 n; gistry, 

Th: full ti:;-;:t of thi: TCP~- can b;; found h,;;re: http :.'.'w-,\w.fcc.o o~" cob .'o o!tcvTCP.!-Rul t:.s.pdf 

ihe FCC';; iCPA Rules can be found h&ra:: http·//'l'.'NN.kc.gov_fcgb.'poliC't,'Te\.:!marketing-Rul:;.pdf 

For mor: information on the;;e man:rs, s;..:: also: http:.'.''f:A·1:.th;;-dma.or9/guid;;lin::s.'tcpa.shtml 

B. Telemarketing Sales Rule ("TSR') (United States) 

ihe: TeJemarl:eting Sales Rul11 is a trade regulation develope:d by the Fe:de.ralTrade Commission that re:gulat:; 
t"=lemarl:~ting c:=lls. 
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The full te·{t oftheTSR can be found here: htto; 0 ,._.,._.,....ftc.oo-.·'enforc2ment'ruleE'rulem.::;l:ing·reou!atorrreform
oroce<:dmo; t11lema rk!l:t1 n a-; :;I es-rule 

See c!;o · htto; · ''-::.·:::.ft. c. ao·: 'tip :;-;>d ·:ico:: 'bu;me;s-cent;;r•'ouidance 'compf-:in o-telem arl-eti mi-;a le:·rule 

The Controlling the :..ssault of [·lon-Solicit;i:d Pornography and Marketing !..ct of 2003 ("C!..l-l-5P:..H1 is ;; f.:deral la;·.· 
regulating the trans mi;; ion c·f comm.::rdal .::mail me:;;::;ge; 2ndlnternet-to-phon;; SMS commerc12I message;- 10 
a ddre; ;e; th:=t ref.: rence: Int= rnet d om;;in;, 

The full te:-ct of thi:: lat-: can be found here: http ,'/ «1;1:.gp o.gc"1.'fdEys,'pkg_1PL1<'N-10Spubl1S7/pdf PL"''A:-
1.0Sp ubllS7 .pdf 

.!L.Qfil (Canada} 

Canada·; c=-.SL ·t:a; enacted to promote the efficiency and adaptability of the Canadian economr· by ragulating certain 
acti,1ities th2t dis courage relia nee on electron ii: means of c2rrying out commercial a cti'iitie:s, and to am.:: nd the: Cana di an 
Radio·tele'lision andT;:,!ecommunicaoons Cc;mmiasion :..ct, th2 Comp.:tltion ~::t, th= P.:r;onal Information Protection and 
El.:ctronic Docume:nts !..ct and the Telecommunication:: !.,ct ("C:l.$'.£ "), is a Canadian f.:deral law reQulating the Eending of 
., comm:ercial el.:ctronic m.::s;;ig.:;" or"CEMs", ~. CEM includes an'/ .;:mail message, te:-:t,'SMS message or oth;or 
el=:ctronic message that i:;: sent to an electronic address and that has as e:v.:n one of its purposE:s to encourage: 
p:articip:ation in a ::omm°"rcial activity. c=-.sL applies to an·r CEM s:ent to or from a comput-er system !ocate:d in Can.ad.a. 
(!;.5 L requ irE:; prior consent to =>end a CEM :and requires that all CE/·13 meet prescribed form and conte: nt req uireme:nt;, 
(!.SL is generally rEgan:ied aE one of rh2 most stringent anti-spam r;:gimes in the world. It,; spedfic and prescriptive 
rE:quire:ment; should b"= ci3reful!y conside:r"=d and must complied .... ·ith ·1:hen .:ending CE Ms to or from comput=:r svst~ms 
in Can2da. 

The full U:!(t of this l;:rn and its accompanying regulations can be found here; huo :! -'la·.\•;:-lois.iuEtice .a c.ca 'eno·' act.s'E-
1. 6 'ind;;•;,html 

S;;,e al30: htto: '.'fioht;:oam.oc,ca 'eic'sin: '030.n;f';::no 'ho mt> 
htto i t·::.•:t:.crtc.o c .ca· e no 'casl~lc.a o.htm 

Restricted Content e.s u::ed in the; !..oreem.:nt shall m.:an cont:nt that; 
iE off=n.:;ive or obscene; -
i; un:;:uitable for minor;; 
promot-es, incites or instructs in matters of crime; 
describe=>, incite; or promote; unla·,.,..ful se;mal activity; 
promotes or incites Yiolence ;;gainst an'{pErson or group, or incite=> racial hatred; 
cause; unnecessari alarm. di.; tress or panic, 
brea::he,; a code of pr<ic::tice that applie3 to the Customer'=> use of the SMS Messaging Service; 
i; fulse. misf;;:ading orde:ceptiva, "r lrl:ely to mi!lead or deceive; 
i,;: defamatory; 
iE infringing th:Int;:llectual Pro pert~· Rights ofa third party; 
Is fraudulent, abu:;ive or containstortiou;: material; 
If .sent in the United State;, contain; Non-PublicPersonal!nform<!tion; 
If .;ent in Canada. contain; Per.sona!Inform::itic;n; or 
is otherNisi: unla·1:ful. 

To th= e:ct:ent applicable, Customer also agree:; to implement and followindu.stry guidelin;;s when using the Messag<:Medi~ 
Service. Spedficalh" Cu;tomer is ::idvi;ed of thE following industr-/ guideline;: 

.:. .. The U.S. Consumer e.est Practices Guid;:dine; for Me:;;aoinc aE e:;tablished by the Mobile Marketing !..ssociation (and as may 
be amend;::d from time to time by the Mobil.:: Mad:!tinQ .!..;;oclation). Th;:; Guidelines applytc; an'/ mesEage of a marketing 
natur:. a; wall a; any message sent via a Short Code. 

The full te·:.t of the Guideline; iE available hEre: http://~·:t:N.mmaglobal.com.'files.'uploads.-'Consumer·Bein-PracticE:=:.pdf 

8. The MM!.. Code of Conduct for Mobile Marketino a; e;tabli;hed b't· the Mobile Marketing ;;,ssociation (and a; may be ame:nd.:d 
from time to tim.: by the Mobile Marketing .!i.;sodation). The Code ;ats forth general guidelines as to Hotic;:, Choice:&.. Consent, 
Cus:tomi:;:tion t~ Con;traint, S:::curity and Enforcement t· .. .!..ccountabilitv. 

The Code of Conduct can be found h.::re: http://.,•:1:n.mmaglobal.com/polid;::,'code·of·conduct 

Violation of this Polley may re.suit in termination or .suspension of all .ser>ica:: pro•·ided by MessageMedia and may also re:: ult in 
civil, criminal, or admini5trati~·= pi=n::iltie-:; against th; sender and those as:;isting the ;ender . 

.:..ny failure to enforce this policy in ever; instance doe-5 not amount to a •:,·aiver of N~i.SageJledi_q:S rights. 
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Thi:: Policr •t:=i:: ls::r upd.:it.:d May 2015. 
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EXHIBIT B 
City of Austin, Texas 

NON-DISCRIMINATION AND NON-RETALIATION CERTIFICATION 

City of Austin, Texas 

Equal Employment/Fair Housing Office 

To: City of Austin, Texas, 

I hereby certify that our firm complies with the Code of the City of Austin, Section 5-4-2 as reiterated 
below, and agrees: 

(1) Not to engage in any discriminatory employment practice defined in this chapter. 

(2) To take affirmative action to ensure that applicants are employed, and that employees 
are treated during employment, without discrimination being practiced against them as 
defined in this chapter, including affirmative action relative to employment, promotion, 
demotion or transfer, recruitment or recruitment advertising, layoff or termination, rate of 
pay or other forms of compensation, and selection for training or any other terms, 
conditions or privileges of employment. 

(3) To post in conspicuous places, available io employees and applicants for employment, 
notices to be provided by the Equal Employment/Fair Housing Office setting forth the 
provisions of this chapter. 

(4) To state in all solicitations or advertisements for employees placed by or on behalf of the 
Contractor, that all qualified applicants will receive consideration for employment without 
regard to race, creed, color, religion, national origin, sexual orientation, gender identity, 
disability, sex or age. 

(5) To obtain a written statement from any labor union or labor organization furnishing labor 
or service to Contractors in which said union or organization has agreed not to engage in 
any discriminatory employment practices as defined in this chapter and to take 
affirmative action to implement policies and provisions of this chapter. 

(6) To cooperate fully with City and the Equal Employment/Fair Housing Office in 
connection with any investigation or conciliation effort of the Equal Employment/Fair 
Housing Office to ensure that the purpose of the provisions against discriminatory 
employment practices are being carried out. 

(7) To require of all subcontractors having 15 or more employees who hold any subcontract 
providing for the expenditure of $2,000 or more in connection with any contract with the 
City subject to the terms of this chapter that they do not engage in any discriminatory 
employment practice as defined in this chapter 

For the purposes of this Offer and any resulting Contract, Contractor adopts the provisions of the 
City's Minimum Standard Non-Discrimination and Non-Retaliation Policy set forth below. 

City of Austin 
Minimum Standard Non-Discrimination and Non-Retaliation in Employment Policy 

As an Equal Employment Opportunity (EEO) employer, the Contractor will conduct its personnel 
activities in accordance with established federal, state and local EEO laws and regulations. 

The Contractor will not discriminate against any applicant or employee based on race, creed, color, 
national origin, sex, age, religion, veteran status, gender identity, disability, or sexual orientation. 
This policy covers all aspects of employment, including hiring, placement, upgrading, transfer, 
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demotion, recruitment, recruitment advertising, selection for training and apprenticeship, rates of 
pay or other forms of compensation, and layoff or termination. 

The Contractor agrees to prohibit retaliation, discharge or otherwise discrimination against any 
employee or applicant for employment who has inquired about, discussed or disclosed their 
compensation. 

Further, employees who experience discrimination, sexual harassment, or another form of 
harassment should immediately report it to their supervisor. If this is not a suitable avenue for 
addressing their compliant, employees are advised to contact another member of management or 
their human resources representative. No employee shall be discriminated against, harassed, 
intimidated, nor suffer any reprisal as a result of reporting a violation of this policy. Furthermore, any 
employee, supervisor, or manager who becomes aware of any such discrimination or harassment 
should immediately report it to executive management or the human resources office to ensure that 
such conduct does not continue. 

Contractor agrees that to the extent of any inconsistency, omission, or conflict with its current non
discrimination and non-retaliation employment policy, the Contractor has expressly adopted the 
provisions of the City's Minimum Non-Discrimination Policy contained in Section 5-4-2 of the City 
Code and set forth above, as the Contractor's Non-Discrimination Policy or as an amendment to 
such Policy and such provisions are intended to not only supplement the Contractor's policy, but will 
also supersede the Contractor's policy to the extent of any conflict. 

UPON CONTRACT AWARD, THE CONTRACTOR SHALL PROVIDE THE CITY A COPY OF THE 
CONTRACTOR'S NON-DISCRIMINATION AND NON-RETALIATION POLICIES ON COMPANY 
LETTERHEAD, WHICH CONFORMS IN FORM, SCOPE, AND CONTENT TO THE CITY'S 
MINIMUM NON-DISCRIMINATION AND NON-RETALIATION POLICIES, AS SET FORTH 
HEREIN, OR THIS NON-DISCRIMINATION AND NON-RETALIATION POLICY, WHICH HAS 
BEEN ADOPTED BY THE CONTRACTOR FOR ALL PURPOSES WILL BE CONSIDERED THE 
CONTRACTOR'S NON-DISCRIMINATION AND NON-RETALIATION POLICY WITHOUT THE 
REQUIREMENT OF A SEPARATE SUBMITTAL. 

Sanctions: 

Our firm understands that non-compliance with Chapter 5-4 and the City's Non-Retaliation Policy 
may result in sanctions, including termination of the contract and suspension or debarment from 
participation in future City contracts until deemed compliant with the requirements of Chapter 5-4 
and the Non-Retaliation Policy. 

Term: 
The Contractor agrees that this Section 0800 Non-Discrimination and Non-Retaliation Certificate of 
the Contractor's separate conforming policy, which the Contractor has executed and filed with the 
City, will remain in force and effect for one year from the date of filling. The Contractor further 
agrees that, in consideration of the receipt of continued Contract payment, the Contractor's Non
Discrimination and Non-Retaliation Policy will automatically renew from year-to-year for the term of 
the underlying Contract. 

Dated this _ _:3:..:1c:s"-t _____ day of March 

CONTRACTOR 
Authorized 
Signature 

Title 
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Exhibit C 

Cit'J of Austin, Texas 
Section 0805 

NON-SUSPENSION OR DEBARMENT CERTIFICATION 

!he City of..::..ustin is prohibited from contracting 1.vith or making prime or sub-a\'lards to parties that are 
su.spended or debarred or \•;hose principals are suspended or deb:;rred from Federal. State. or City of 
.!..us tin Contracts. Co•:ered transactions include procurement contracts for goods or seP:ices equal to or 
in e~:cess of .S25.C•DG.OD and all non-procurement tran:;actions. This certification is required for all 
Vendors on all Cit:; of . .;us tin Contracts to be awarded and a!t contra cl e>:tensions \'lii!·1 values equal to or 
in excess of S.25.0~:J.00 or more and all non-procurement transactions. 

TheOfferor l1ereby certifies that its firm and its principals are not currently suspended or debarred from 
bidding on any Federal. State. or City of .!'...us.tin Contracts. 

MessageMedia, USA, Inc. 

S:;:in:i.i.ur= of Offi:.<::~or 
Ai.ltl-J::ir.z::!:l 

3-31-17 

Brian Ford 

VP Sales 

B 
. Digitally r I a n s;gned by Bdan 

Ford 

F d 
Date: 
2017.03.31 o r 16:38:32 -04·00· 
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