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RULE NO.: R161-17.14 :

NOTICE OF RULE ADOPTION ADOPTION DATE: March 4, 2019

By:  Veronica Brisefio, Director
Small & Minority Business Resources Department

The Director of the Small & Minority Business Resources (SMBR) Department has adopted the

~ following rule. Notice of the proposed rule was posted on January 14, 2019. Public Comment on
the proposed rute was solicited in the lanuary 14, 2019 notice. This notice is issued under Chapter
1-2 of the City Code. The adoption of a rule may be appealed to the City Manager in accordance
with Section 1-2-10 of the City Code, as explained below. '

A copy of the complete text of the adopted rule is available for public inspection and copying at
the following locations. Hardcopies may be purchased at the locations at.a cost of ten cents per

page:

SMBR, located at 4201 Ed Bluestein Blvd., Austin, Texas; .
https://www.austintexas.gov/SMBR; and '

Office of the City Clerk, located at 301 w. 2" Street, Austin Texas, 78701
 EFFFECTIVE DATE OF THE ADOPTED RULE |

The rule adopted by this notice is effective "qn March 4, 2019.

TEXT OF THE ADOPTED RULE

The adopted rule contains no changes from the proposed rule and the entire njle tb'be_ adopted is
attached.

R161-17.14: Proposed revisions to the Section 2 (Certification Eligibility) and Section 3
(Procedures for Certification and Recertification) of the City's Minority-Owned and Women-
Owned Business Enterprise Procurement Program Rules related to the procedures'related to the
Certification and Recertification eligibility standards and process described in the City's MBE/WBE
Procurement Program. The adopted rule remaves the annual certification renewal requirement
and extends the certification period from 3 years to 4 years.

SUMMARY OF COMMENTS

'SMBR received eleven comments and pr.ovided a response to the comments. A copy of the
comments and responses is attached.

AUTHOIéITY FOR ADOPTION OF RULE
The authority and procedure for adoption of a rule to assist in the implementation,

-administration, or enforcement of a provision of the City Code is provided in Chapter 1-2 of the
City Code. : ‘



- APPEAL OF ADOPTED RULE TO CITY MANAGER
N L ; R .
-A person may appeal the adoption of a rule to the City Manager. AN APPEAL MUST BE FILED
WITH THE CITY CLERK NOT LATER THAN THE 30TH DAY AFTER THE DATE THIS NOTICE OF RULE
ADOPTION IS POSTED. THE POSTING DATE IS NOTED ON THE FIRST PAGE OF THIS NOTICE. If the
30" day is a Saturday, Sunday, or official city holiday, an appeal may be frled on the next day
which is not a Saturday, Sunday, or officjal city hollday Sy ;
An adopted. ruIe may be appealed by filing a written statement with the city clerk. A person who
appeals a rule must (1) provide the person's name, mailing address, and telephone number; {2)
identify the rule being appealed; and (3) lnclude a statement of specific reasons why the rule
should be modified or wrthdrawn
Notice _that,an appeal was filed will,be posted by the city clerk. A copy.of the appeal will be
provided to the City Council. An adopted rule will not be enforced pending the City Manager's
decision. The City Manager may affirm, modify, or withdraw an adopted rule. If the City Manager
does not act on an appeal on or before the 60*" day after the date the notice of rule adoption is
posted, the rule is withdrawn, Notice of the City Manager s decrsron on an appeal will be posted
by the city clerk and provrded to the C|ty Council. -
On or before the 16‘h day after the city clerk posts notice of the Clty Manager's decnsnon the City
Manager may reconsider the decision on an appeal. Not later than the 31% day after ¢ giving
written notice of an intendent to reconsider, the Crty Manager shall make a decnsron
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CERTIFICATION BY THE CITY ATI'ORNEY

By signing this Notice of Ruie Adoption RlB‘l 17.14, the City Attorney certlfres that the proposed
rule has been reviewed by the City Attorney and is a vahd exercise of the Director’s administrative
authority.

REVIEWED AND APPROVED: o 4

G0 g

Veronica aneﬁo Dlrector
Small & Mlnonty Business Resources Department

L Date: 2/‘29‘/1 9
Anne L. Morgan ‘
City Attorney




Submitted by: Email - Rules Section: Section 2 and Section 3

Comment: | support the two changes. It makes sense and helps us in terms of taking time every year to
complete all required paperwork.

SMBR Response: Thank you for your feedback on the proposed pilot program rules amendment.

Name: Jim Diamond, Bowa Construction
Date: January 17, 2019
Submitted by: Email . Rules Section: Section 2 and Section 3

Comment: | vote yes.

SMBR Response: Thank you for your feedback on the proposed pilot program rules amendment.

Name: Barbara.Thompson, RCI Technologies
‘Date: January 18, 2019 _
Submitted_bv: Email ' . Rules Section: Section 2 and Section 3

Comment: Our certification expires on February 7, 2021. Do we need to send in the paperwork for the annual
update? ‘ -

SMBR Response: Thank you for your feedback on the proposed pilot program rules amendment. The
Ordinance changes will not be in effect until April 1, 2019. In the interim we will continue to conduct business
based on the previous Ordinance and Rules. Please contact the Certification Division directly at 512.974.7645
should you have more questions regarding the Ordinance changes.

Name: Lorie Cox, Principal, Cox-McClain Environmental Consulting, Inc.

Date: January 18, 2019 o : '

Submitted by: Email Rules Section: Section 2 and Section 3

Comment: As a WBE business owner, | would fully support this change in rules regarding WBE certification
and renewal. The recertification/annual renewal process is onerous and the anxiety of waiting for renewal
‘each year can be problematic with regard to teaming opportunities on proposals. Renewal notification is
“usually very near the annual deadline and clients can be anxious or hesitant about including our business on
_proposals when the renewal deadline is near: They don’t want to be disqtjalified for including a firm with
“uncertain certification. If the annual renewal uncertainty was removed, that would be most helpful. !
appreciate the opportunity to comment on this issue and fully support the proposed amendments.

SMBR Response: Thank you for your feedback on the proposed pilot prbgram rules amendment.

~ Name: fuanda Bergquist
Date: January 18, 2019
Submitted by: Email Rules Section: Section 2 and Section 3
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Name: Susanne Harrington
Date: January 17, 2019
Submitted by: Email Rules Section: Section 2 and Section 3

Comment: As a small business owner and WBE-program participant, | he'ériily endorse these changes.

SMBR Response: Thank you for your feedback on the .pi'ob'osed pilot program rules amendment.

Name: Mll‘ﬂl Hastings, C.E.Q, Sparkle. Wlndows USA
Date: January 17, 2019

Submitted by: Email Rj:les S_ec't.jon: Se'ctior! 2and Sectio‘b 3
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Comment: I'm definitely in agreement with the new rule exterision going from 3 yrs. to 4 years and no annual
updates. Awesome! 2019 is getting better and better!.

SMBR Response: Thank you for your feedback on the proposed pilot program rules ame_ﬁdmeht.

Name: Belinda Williams, Presndenl Prolect Cosl Resources Inc.
Date: Januarv 17 2019 - L
Submltted bv Email o Rules Sec'tlon: Section 2 and Seclion 3’

Comment As 3 Women- Owned Business Enterpnse i think the changes are benefmai for both MBE/WBE
firms. The tume spent renewnng every year can be spent on growing the company, Thanks and hope. thns'
ordinanée gets passed

SMBR Response’: Thank you for your feedback on the proposed pilot program rules amendment.

1

Name: Fred Odanga, Ceda-Tex Services
Date: January 17, 2019

-



Comment: | think that the removal of the annual certification requifement and the extension of the
certification are both wise decisions. | believe it will help both the certified business and the SMBR department
use |t resqurces.more efflt:lently Thank you.

Sl\(IBR Response: Thank you for your feedback on the proposed pilot program rules amendment.

- Name: Renee Harris
Date: January 20, 2019 .
Submitted by: Email Rules Section: Section 2 and Section 3

Comment: Great News! In light of this | hope the helpful folks will be able to still keep their jobs and/or
meaningful employment. -

SMBR Response: Thank you for your feedback on the proposed pilot program rules amendment. SMBR does
not'intend to reduce staff resources dedicated to the certification of firms as MB8Es and WBEs as a result of
these chang_es. ‘

Name: lennifer Orr, Principal, Studio Balcones
‘Date: January 22, 2019 _ :
Submitted by: Email Rules Section: Section 2 and Section 3

Comment: 1 and my office — Studio Balconas — very much agree with this proposed rule change Itis such a
pain to reup our certification every year, and this seems much more appropriate,

SMBR Response: Thank you for your feedback on the propased pilot program rules amendment.

Name: David Marris, Principal, erudistic

Date: January 30, 2019 '

Submitted by: Email Rules Section: Section 2 and Section 3
Comment: | am uncertain what role 'public response plays in this rute being adopted; but | for one am in favor
of eliminating the myriad efforts currently required for annual updatas.

SMBR Response: Thank you for your feedback on the proposed pilot program rules amendment. Public
comments to a proposed rule change is important to the city. If public comments are opposed to one or more
sections of a proposed rule change, the city will reevaluate the rule. If public comments are in support of a
proposed rule, the cuty will move forward. :
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Section 1: General Guidelines
11 Authorlty, Purpose and Appllcablllty

1.1.1 These rules are |mpiemented pursuant to Chapters 2-9A, 2-9B, 2- QC and 2-9D of
the Austin City Code, authorizing a Minority-Owned and Women OWned Business Enterpnse
- Procurement Program ("Program”). :

1.1.2 These rules shal apply to all actions related to the City's Program, which is
administered by the Small & Minority Business Resources Department ("SMBR").

1.1.3 The timelines established in Chapters 2-9A, 2-9B, 2-9C and 2-9D of the City Code
are mandatory. The timelines and procedures established only in these rules are guidefines, and
the failure of City staff to comply shall not be grounds for invalidating any City act:on

1.1.4 These rules mcorporate by reference the definitions set out in City Code §§ 2-9A-
4, 2-9B-4, 2-9C-4 and 2-9D-4. Except where specifically noted otherwise, “days"” refers to calendar
days

1.2 Program Exemptions

1.21 The MBE/WBE Procurement Program épplies to all binding Iegél agreements
. between the City and the contractor/consultant with the exception of the following contracls:

A) Awards made by the City with federal/state grants or City general fund monies to
a non-profit entity where the Cily offers assistance, guidance, or supervision ona
project or program and the recipient of the grant award uses the grant momas to
prowde services to the community;

3
B) Sales‘transactirons where the Cily sells its parsonal-or real property,
C) Loan transactions where the Cily is acling as a debtor or a creditor,
- D) Lease and fran;hise agreeﬁents;
E) = Agreements to use City real property;

F) _Gifts of méterials, equipment, supplies or services to the City;

G) ‘Interlocal or intergovernmental agreements between or amang political
subdivisions; '

H) Procurements of commodities or services 'that are sole source by virlue of
intellectual property rights or other exclusive rlghts for which there are no other
subcontracling opportunities; or

) Public health and safety emergency purchases or services, as descnbed in
Chapter 252 of the Texas Local Government Code.

. 1.2.2 The Contracl Awarding Authorlty or the sole source vendor 'Shall make every sfforl
to solicil offers from MBEs and WBESs, encourage prime contractors/consultants to utllize MBE

1



and WBE subcontractors and to obtain a Compliance Plan fram the vendor on exempt conlracls,
where appropriate. : :

1.3 Sanctions

If at any time following appropriate investigation, the Directof has reason to believe that
any person or firm has knowingly and willfully provided incorrect information related to, or made
false representations in connection.with any aspect of the Program or these rules, such matier
shall be immediately referred to the Purchasing Office and the City Attorney for consideration of
sanctions as provided by the Program and other applicable laws. -

1.4  Effective Date

These regulations shall be effective as of August 7, 2007. Al items pending before the
Director as of the effective date of these rules shall be handled as provided herein and in Chapters
2-9A, 2-9B, 2-9C and 2-9D of the City Code. Solicitations issued by the City on or after August 7,
2007 shall also be administered in accordance with these rules and Chapters 2-9A, 2-9B, 2-9C
and 2-9D of the Cily Code. -

. Section 2: Cettification Eligibility
24 General Guidelines

21.1 An applicant’s eligibility for certification and recertification as a mincrity- owned-
business enterprise (*“MBE") and/or women-owned business enterprise (“WBE") shall be
thoroughly investigaled and reviewed. Complete applications will be reviewed in the order in which
they are received. The review will include some or all of the following, as appropriate: '

A Review of the application and supporting documentation:
B) Individual interviews of owners and principal manégers of the applicant; ;
C) Site visits to the applicant's facilities: and |

D)  Information from individuals, organizations, and agencies having knoWledge of
the applicant and its management, ownership and proffered scopes of work.

21.2 False, erroneous or misleading slatements by an applicant regarding - its -

~ performance on any contracts, or involvement in contracling or certification-related irregularities

with any entity, and non-compliance with reasonable requests of the City for information

concerning eligibility shall be- accorded substantial weight in determining the applicant's
certification, recertification or decertification. ' S :

213 No determination of certification eligibility shall be made until all required
documents are provided lo SMBR. - -

2.1.4 A determination of certification eligibility does not mean or imply that the City
warranties the work, experience, capabililies, or qualifications of the firm sesking to be certilied. .

215 Certification of an applicant 6ther than a Joint Venture shall be valid for four years
from the effective date of the certification and only as to the area(s) of spaciaity specified therain, -
conlingent upon the establishment by the certified firm of continued eligibility, as provided in:
Section 3.3 of these Rules. Certification of a Joint Venture shall be valid for the performance of a

2 .



speciftc contract.

2 1.6 Untll an appltcant has been certified, its pammpatton in Clty contracts shall not be
counted toward fulfilment of MBE or WBE goals or sub-goals. The absence of -certification,
however, shall in no way atfect any applicant's right to register as a City vendor ar to submit a bid
or proposal for a City contract or subcontract as a non-certified vendor.

2.2  Ownership and Control .

2.2.1 In order to verify ownershtp and control and to avoid shams, pass-throughs and
fronts, it is the applicant's responsibility to establish, by preponderance of the ewdence that either
cotlecttvely or individually the minority and/or woman Dwner(s)

A) Possess demonstrated financial resources to acquire ownership, and past
experience that verifies demonstrated capability to engage in business in the
area(s) of specialty for which certification is sought. The fact that other non-
majority partnersfowners, Spouses or employees have these resources shall not
be considered. - -

B) Exercise respon5|b|||ty for the critical areas of the appllcant s operations and make
‘ independent and unilateral business decisions; \
C) ' Possess adequate assets or resources to operate self-sufficiently in areas of
financing, bonding (if applicable), supervision, personnel, equipment, materials
and facilities;

D) Accept risks and profits commensurate with their ownership lnterests end receive
at least 51 % of any dividends pald

E) if a corporation, exel‘cise control of the board of directors;

F) If a partnership, exercise control of the business enterprise as documented ina
. partnership agreement

G) - If a limited liability company, exercise control of the company as documented in
the arlicles of organization or the regulations.

2.2.2 Ownership by minority persons and/or women shell be real, continuing and go
beyond the pro forma ownershlp of the applicant as reflected in’ cwnership documents. The
minority and/or women ‘owners shali enjoy all- customary incidents of actual and beneficial
ownership and shall share in all risks and profits commensurate with their ownership interests, as
demonstrated by a detailed examination of the substance of their business arrangements with
others. Documentation must ba found in the business records of the applicant. The records must
- clearly show the contribution of expertise and its value {o the applicant.

2.2.3 Ownership -is  demonstrated by verifiable assets for acquisilion derived from
independently owned holdings. A transfer of assels may bé consldered independently owned
heldings only if supported by payment of fair and adequate cons:derahon A glfl may only be
acquired by demise.

A) If the applicant is a corporation, ownership is demonstrated by the ability to transfer

3



stock, title, and possession of securities that (1) represent ownership of the
applicant by minorities and/or women and (2) are directly and physically held by-
those owners. Securities held in trust or by any guardian for a minor or incompetent
person or, in the appropriate case, pledged as collateral to -secure any principal -
indebtedness of the applicant, shall be excluded from the determination of whether
the applicant is owned and controlled by minorities and/or women. '

B) if the applicant is a limited liability company, ownership is demonstrated by
membership in the company and ownership of membership interest. :

2.2.4 Contributions of capital or expertise by minority and/or women owners to acquire
their ownership interests in the applicant shall be real and substantial, and be in proportion to the.
interest(s) acquired. Insufficient contributions shall include but are not be limited to:

A) Promises by the minority and!or women owners to contribute capital in the future;
8) | Notes payable from minority and/or women owners to the applicant;
" C) Parlicipation b’yminorify and/or women owners as mere empioyees; or

D) Pro_vision by any owner of goods, services, or equipment having an actual or
estimated value based upon industry standards subslantially less than the value
attributed in the applicant's certification application.

2.2.5 Minarity and/or women owners shall, either coflectively or individually, possess the
power to direct or cause the direction of management, policies and objectives of the applicant and
to ‘make all substantive day-to-day decisions on the applicant's major and essential operations.
Those persons who have the ultimate power to hire and fire the managers can be considered as
controlling the business, No formal or informat restrictions of any kind shall exist which limit the
.customary discretion necessary to actually control the applicant by the minorities and/or women.
Unless mandated by law, no rastrictions shall exist which limit the minoerity and/or women owners
from effective and continuous control of the applicant, or which prevent minority persons and/or
women, wilthout the coaperation of any owner who is a non-minority and/or man, from making any
operational business decision for the applicant. In all cases, any business relationship between
the applicant and its minority and/or women owners and non-minorities and/or men shall be given
close scrutiny. ' -

2.2.6 Itshall be presumed, unless conclusively establishad otherwise, that the status of
any minorily and/or woman as an owner/manager of the applicant shall require active and-
substantial participation by such person in the management of the applicant's day-lo-day activities.
. Ownership interesls of mincrity and/or women owners not participating in the appticant's
operations on an aclive and subslantial basis shall be excluded from lhe determination of whether
the applicant business enterprise is owned and controlled by minority persons and/or women. in
addition, employment histories of all owners and managers shall be reviewed and verified to
determine the expertise and involvement by such persons in aclivities and employment that may
contradicl any representation of active and substantial management parlicipalion. Absentee
management or ownership by any minority and/or woman owner who does not exercise an active
and substanlial role in the applicant's day-lo-day management shall be excluded from the
determination of whether the applicant is owned and controlied by minority persons and/or women.

2.2.7 Owners of lhe applicanl who are non-minorities and/or men shall not be vastéd

4



with the primary responsibility or abi_lity to direct its day-to-day management operations. In cases
where evidence indicates that major management activities (e.g., hiring and firing" of
maniagement personnel, acquiring and purchasing major equipment and supplies and negotiating
“and approving contracts) of the applicant are performed by owners other than the minority and/or
women owners, persons actually performing such duties shall be presumed to control those
aspecis of the applicant's business. Where business documents vest an officer of the applicant
with the primary responsmtllty or ability to direct the applicant's day-to day management
operations, that officer must be a mlnonty and/or woman owner.

228 The intra-family transfer of ownersh:p in an existing firm or on-going business to a
minority and/or wéman except by demise shall be presumed to be invalid for purposes of eligibility
for certification. Such presumption may be rebutted by evidence that the minority and/or woman
owner pald adequate consideration for the ownershlp fnterests in the applicant.

2.29 A verlflcatlon of ownershlp and control does not mean or imply that the City
warranties the quality of work performed by the firm or the experience, capacny, and gualifications
claimed by the firm's owners.

2.3 Viability and lndependence

2.3.1 The applicant must be a viable business. Viability shall be determined by its capital
structure as established by audited or auditable financial statements, or income projections whien
the applicant is a new business. Viabilily will also be determined by review of at leasl the
following:

A) 'Possession by the applicant of insurance, bonds, and/or licenses mandated by
applicable governmental agencies to perform the work the applicant represents as
its area(s) of specialty,

B) -Access 1o real properties and facilities from which to conduct day to-day business
operations; :

C) Employment of persons in suﬁicien!-'numbar's and with expertise asssential to
satisfactory contract parformance in ils area(s) of specialty; and

D) The applicant's ownership of andfor access to equipment, goods and supplies
essential to ils satisfaclory performance in its area(s) of specialty.

‘ ,
2.3.2 The applicant must be an indepandent businass,

A) Independence shall be determined by considering the ability of the applicant to
perform satisfactorily in its area(s) of specialty without substantial reliance upon
finances, resources, experlise, staff, facilities, or equipment of non- minorities
and/or men. Recognition of the applicant as-a separate and dislinct entily by
governmental taxing authorities is not disposltive of the applicant’s assertion of
independence.

B):  Independence will be established by the degres 1o which flnan0|a1 equipment
leasing, business and other ralalionships wilh non-minorities and/or men vary from
norma! Industry pracllcas and other appropriate factors.
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Independence will be evaluated as of the date the applicant was established.

2.3.3 In the following and other appropriate cases, the applican{ shall be reviewed to
~determine its true abilities to-operate viably and independently of non-minorities or men, or to
otherwise be viable and/or independent: ' o

A)

The applicant's status as a party to any long-term (i.e., more than three- year)

.contract, lease, or lease agreements other than for real property, equipment or

employment with non-minorities and/or men;

The applicant's status as a party to any cdntract. lease, orlease agreements on
terms at variance with industry standards or prudent business practices:

Interlbcking stock ownership of the applicant and non- minority- and/or men- owned
businesses in the same or a related industry;

Common directors or officers between the applicant and non-minority- and/or men-
owned businesses; _

The applicant's use of employees, equipment, expertise, or facil‘ities‘shared with or

_obtained at less than fair market value from non-minorily- andfor men- owned
businesses;

The receipt by the applicant's non-minority and/or men owners of financial benefits
(e.g., dividends, loans, sataries, and distributions) from the applicant which exceed
their proportionate ownership interests;

Newly established firms and firms whose ownership and/or control has changed
since the date of the advertisement of a solicitation or the date the applicant has
indicated that a bid response will be submitted: and o _

Any previous andfor continuing employer-employee relaticnship’ among or
belween present minority and/or women owners and non-minorities and/or men to

-ensure that all minority and/or women owners actually have the requisite

independent ownership and management responsibilities and capabililies.

A determination thal a firm is viable and/or independent does not mean or imply
that the City warranties the qualily of work performed by the firm or the expeariance,

rcapabil‘ilies. and qualifications claimed by the firm's owners. -

2.4  Scopes of work

2.4.1  An applicant must seek certification in specific scopes of work. An applicant must
self-report the scope(s) of work in which it is able to participate in accordance with 2.4.2 and 2.4.3
below. A scope of work certification by SMBR does not create any warranty by the Clty of Austin
regarding the work performed by a MBE ‘or WBE, nor is a certification a guarantee that a MBE or
WBE wili ba able to satisfactorily perform the indicated scope of work on any particular project.

2.4.2 | MBEs and WBEs may be cerfifie_d in more than one’scope of work, as Iongj as the
eligibility criteria are met. Certification in a scope of work qualifies a MBE or WBE to participale in
all closely relaled areas of the specialty. ' :



2.4.3 Possession by minority andfor worhan owners of individual licenses or other
refevant certifications shall be required for certification of the apphcanl accordmg to standard
industry pract:ces or- |f otherwme req uired by law. :

244 A flrm desmng to be certified in additiona scopes of work may submit a requestin:
‘writing. Until certification is awarded, participation on a contract in an uncertified area shall not be
counted toward fulfillment of MBE or WBE goals or sub-goals. The request shall contain
information sufficient to establish that certification in the addstuonal area(s) of specialty is
warranted. ‘

2.45 MBEs and WBEs must inform SMBR in writing within 30 days of any scopes of
work in which they are certified but in which they are no lenger-active or are no longer authorized
to conduct business or any change that should result in a deletion of one or more of the firm's
scopes of work. Failure to do so may result in decertification or denial of recertification of the firm.

" 2.5 Racial and Ethnic Identity and Gender

2.5.1 Bona fide minority group membership by the proposed minority owner shall be
established on the basis of the individual's claim that he or she is a member of a minority group,
has held himself or herself out to be a member of the group over a long time prior to applying for
certification and is so regarded by that particular minority cemmunity. if an individual has not
maintained identification with’'the minority group to the extent that he or she is commonly
recognized as a member of thal minority group, it is unlikely that he or she has in fact suffered the
social disadvantage that a member of the minority group is presumed to have suffered.

2.5.2 The presumption that a member of a minority group has suffered social and
aconomic disadvantage may be challenged and rebutted pursuant to the procedures contained ish
these rules. ,

'2.5.3 - The owner who is a woman shall so establish by birth cert:ftcate driver's license or
- other approprlale document.

254 A f|rm owned by a minority woman may be certified as both a MBE and a WBE
upon demonsiration that the certification criteria have been mdependently met for both MBE and
WBE certification, but a dually-certified firm may be counted on a smgle solicitalion only toward
eilher the MBE or the WBE goal but not both.

26 Determination of Buslness Size

. 261 Only a firm that is a small business is eligible for certification and program
participation, even if the firm meets all other eligibility criteria.

_ 2.6.2 In determining whether an applicant is a small business, the City will apply the
standards eslablished by the Uniled Slates Small Business Administration, in 13 C.F.R. Part 121.

2.7 Business Locatloh

A firm must have a facilily located in the stale of Texas from which it maintains adequate
personnel, equipment, materials and facilities lo perform its area(s) of specialty for at leas! three
months before the dale of its application to bs sligible for certification. :
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- 2.8 Determination of Economic Disadvantage

Only a firm owned by a socially and economically disadvantaged person(s) may be
certified as a MBE/WBE. Economic disadvantage shall be established by submitting a sworn
Personal Ne! Worth Statement on a form provided by the City or submitting alternative sworn
documentation as determined by the Direclor, a

2.9  Certification by Other _Governmen-tal Agencies

Evidence of an applicant's certification as a MBE, WBE or Disadvantaged Business
Enterprise ("DBE"}, pursuant to 49 C.F.R. Part 26 or 49 C.F.R. Part 23, by another governmental
agency shall be a faclor, but is not conclusive, in the determination of the applicant's eligibility for
certification by the City as a MBE or WBE. . - ‘

2.10 Certification of Joint Ventures

2.10.1 Joint Véntures shall only be certified for participation in a 'specific contract. To be
counted toward achieving a participation goal, a Joint Venture must be certified before the bid
submission deadline-for the specific contract. '

2.10.2 The following factors, and any others deemed relevant by the. City, shall be
considered in evaluating Joint Ventures for certification:

A} “The ownership of the Joint Venlure, including profit, loss and risk sharing; initial
- and on-going capital contributions; conlributions of equipment: indemnification:
dissolution; and other ownership interests and procedures:

B)  Control and participation in the Joint Venture, including check-signing authority;

' authority to contract on behalf of the Joint Venture; signing, cosigning or
coliateratizing loans; acquisition of lines of credit; acquisition and indemnification
of bid, perfformance, and paymenl bonds; negotialing and signing labor contracts;
management of contract performance, including supervision of all aspects of -
operations, major purchases, estimaling, etc.; acquisition of insurance; hiring,
supervision and firing of employees and contractors; preparation of payroll: and
keeping books of account; 3 : S : :

C)  The identity of the Joint Venture's managing pariner, the dacision-making roles
' and authority of each Joint Venturer and the method for determining disputes
between the Joint Venlurers;

-

D) The capacity of éac_h Joint Venturer to perform ils share of the work of tha contract,
including the commercial usefulness of the function of sach Joint Venturer, in
accordance with industry slandards; and

E) Any administrative or mahagement fees or costs to be paid to each Joint Venlurer,

Section 3: Procedures for Certification and Recertification

-3 Gonéral Guidelines for Certification and Recertification

8.



3.1.1 The application shall be dated and time- Stamped upon receipt by SMBR or its
" designee, which conclusively establishes the receipt date. SMBR or its designee shall make a

- final certification decision within 60 days of receipt of a complete application untess extended by

the Director for geod cause. SMBR shall inform the applicant in wrmng of any such extensmn

3.1.2 Anapplication containing omissions, inaccuracies, ordeﬂcuencnes shall be deemed
incomplete, and SMBR or its designee shall notify the applicant in writing of the nature of the .
omissions, inaccuracies, or deficiencies. An incomplete application shall not be subject to the 60-
day decision requirement.

3.1.3. As a condition of certification or recertification, SMBR or its designee may request
at any time additional information relevant to the applicant's eligibility, including an updated
application. Any request for additiona! information shall be 'in writing and direct the applicant to
respond within a specified time. An applicant may request additional time if it consents to a
corresponding extension of the 60-day decision deadline. Failure to request a timely extension
shall result in SMBR or its designee closing the file without a certification determination.

3.1.4 The applicant must report any changes in its ownership, management, officers, or
financial relationships during the pendency of its application to SMBR in writing within 10 days. A
certified. firm is required to report any.change in ownership, control or available scopes of work
within 30 days of such change if that change occurs when an application is not pending. Failure
to report such change(s) may result in the denial of certification or recertification.

3.1.5 A certified firm shall inform SMBR in writing within 30 days of any changes-in its
management or ownership. Failure to inform SMBR may constitute grounds for decertlfncatlon or
denial of recertification.

3.2 Apphcatlon for Certification

3.2.1 A certification application shall be executed under oath by the owner or duly
autharized officer of the applicant. If such form is signed by any party other than the president or
secretary of a corporation, general partner of & partnership, managing member of a limited liability
company or owner of a sole propristorship, such party must also submit evidence of his or her
authority. Material factual representations must be based upon the personal knowledge of the
person exacuting the apphcahon

3.2.2 An applicant shall affirm that no principal, officer, owner, or any person having
decision-making authority or any direct or |nd|recl interest in the applicant has, within 5 years of
the date of such application, owned a diract or indirect interest in, or been financially affiliated
with, any firm 1o which MBE, WBE or DBE certification has besn denied or withdrawn by any
governmeanial entity where such denial or withdrawa! was based, in whole or in par, upon false
information contained in an application for cerification. ‘

3.2.3 During any period for which certification shall be effactive, all books and records in
the applicanl’s or is aganl's possession, which may prove or disprove eligibility, shall be open for
inspaclion and examination by the Dlrector or designee upon reasonabie nolice. :

324 An apphcanls refusal to accept a sile vusul. schedu!e a personal interview with
- SMBR or provide additional information as requested shall be grounds for denial of cerlification.

3.2.5. Certification applications shall include éulhc’:rization to perniit the Director to oblain
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from third persons (e.g., utility companies, business references, and lessors/lessees) information
relevant to any appllcant S e!|g:b1||ty for certification.

3.2.6 The following materials must be provided as a part of the certification application:

A) Ownership and control: -

- B‘)

D)

.E)

i) Work history of the applicant;
i) Resumes of owners, managers and key personnel;

iii) Evidence of all owners’ capltal contr;bution to start up or to acquire

‘ ownership; /
iv) Partnership agreement (lf appllcable)
v) Joint Venture agreement (if applicable);
vi) Corporation - documents {articles of incorporation and bylaws_
' minutes of board of directors and stockholders' meetings; stock
certificates or ledgers; shareholder agreements) (if applicable);

' vii) Limited liability company documents (articles of organization and

regulations).
viliy  Titles to or leases for major equipment and/or vehicles:

ix) Past and current loan agreements of applicant or belween any
oWners; - '
X) ‘Financial records, including the applicant's tax retumns (including

returns from each partner of a Joint Venture) for the current year
and two previous years or, in the case of a newly formed business,
a balance sheet and/or business plan and current and prewous two
years individual tax returns of the owners; and

Xi) Bank signature authorization cards.

Proof of racial or ethnic identity or gender:

) Birth certificate;

i) Naturalization papers (if applicable):

iHi) Resident alien card (if applicable);

iv} - Passport (if applicable);

v) Driver's license;

vi) Tribal membership (if applicable); and
Vil Affidavits (if applicable). -

Scope(s) of work:

i)  Evidence of contracts with clients or suppliers;

~ity = Relerences; and

i) Licenses (if applicable).
Certification by other agencies (if apphcabla) and

Olher documents as required by SMBR.

3.3 Continued Ellg!bility Review and Application for Recertification

3.3.1 Continued eligibi!ity for certification shall be affirmed by the certified firm in a sworn
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affidavit, along wsth “supporting ' documentation as requested by SMBR. Fellure to submit a
complete affidavit of continued ehg|b|!|ty may result in decemﬂcahon

332 The City or its demgnee may, at its discretion, conduct a review of a certified firm’s
continued eligibility. Such a review may include, but is not limited to, a site visit, audit, or a
statement of fact regarding currént business structure. Failure to respond to such a request shall
be grounds for denial of contlnued certlflcatlon or recertification.

3-.3.3 Firms are required to seek rece'rtif_ication upon the fourth anniversary of their
certifications. A firm that fails to submit a complete and timely recertification application by the
date of the fourth anniversary of its certification will be placed on inactive status and removed from
the City's list of cemfied firms on the day fo!lowmg the exp[rahon

3.3.4 SMBR shall notify the firm by certlﬂed Ietterthat its cemﬂcatlon has lapsed and that
it must seek recertification within 60 days. Failure to seek recertification by filing the necessary
dacumentation within 60 days from the date of receipt of written notification shall result in
decertification.

3.3.5 The firm shall provide to SMBR a recertification application, its three most recent
tax returns or audited financial statements from a certified public accountant and any additional
information the Director deems necessary to evaluate the firm's eligibility for recertification. SMBR
shall review the scopes of work of irms seeking recertification,

3.3.6 SMBR shall consider all relevant factors in determining the firm's eligibility for
recertification, including but not limited to, the firm's involvernent in contracting irregularities;
failure to respond to relevant requests for quotations; failure to honor quotations; non-compliance
with reasonable requests by the City for information concerning Program eligibility or performance
on any Cily contract; and submission of false, erroneous, or mlsleadmg information to any entity
regarding the f|rm S busuness actwmes

3.3.7 Decertlflcatlon or denial of recertification shall not affect the firm's right to remain
an active City of Austin vendor and retain registration on the Purchasing Office’s vendor list as a
non-certified vendor.

- 3.4 Individual Determinations of Soctal and Economic'Disadvahtago

3.4.1 Social Disadvantage: Socially disadvantaged tndlwduais -are.those who arg not
Minority Persons as dsfined in City Code §§ 2-9A-4(32), 2-98-4(32), 2-9C-4(32) and 2-9D- 4(32)
and who have been subjecled lo racial or elhnic prejudice or cultural bias within American society
because of their identities as members of groups and without regard to their individual qualities.
Social disadvantage must stem from circumstances beyond their control. Evidence of individual
social disadvantage musl include the following elements: ‘

A} Al leasl one objective distinguishing feature that has contributed 1o social
disadvantage, such as race, ethnic origin, gender, disability, long-term residence
in an environmenl isolated from the mainsiream of American sociely, or other .
similar causes not common to individuals who are not socially disadvanlaged;

B) Personal experiences of substant:al and chronic social disadvantage In American
: sociely, not in other countries; and - _ . '
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Negative impact on entry into or advancement in the business world because of
the disadvantage. The City will consider education, employment and business

~history, where applicable, to see if the totality of circumstances shows

disadvantage in entering into or advancing in the business world.

-1 Education. The City will consider such factors as denial of equal access to

institutions of higher education and vocational training, exclusion from
social and professional association ‘with students or teachers, denial of
educational honors rightfully earned, and socia!l patterns or pressures that
discouraged the individual from pursuing a professmnal or business
education.

2. . Employment. The City will consider such factors as unequal
treatment in hiring, promotions and other aspects of professional
advancement, pay and fringe benefits, and other terms and conditions of
employment; retaliatory or discriminatory behavior by an employer or labor.
union; and sccial patterns or pressures which have channeled the
individual into non-professional or non-business fields.

3, Business history. The Cily will consider such factors as unequal access to

credit or capital, acquisition of credit or capital under commercially
unfavorable circumstances, unequal treaiment in opporiunities for
government contracts or other work, unequal treatment by potential
customers and business assouates and exclusion from busmess or
professmnal organizations.

3.4.2° Economic Disadvantage: Economically disadvantaged individuals are socially
disadvantaged individuals whose ability to compete in the fres enterprise system has bsen -
impaired due to diminished capital and credit opportunities as compared to others in the same or
similar line of business who are not socially disadvantaged. Economic dssadvantage is defmed at
City Code §§ 2-9A-4(22), 2-9B-4(22). 2-9C-4(22) and 2-9D-4({23).

A)

Excepl as set forth in subparagraph (B), the City will altribute to an individual
claiming disadvantaged status any assets which that individual has transferred to
an immediate family member, or to a trust, a bensficiary of which is an immediate
family member, for less than fair market value, within lwo years prior to a firm's
application for participation in the MBE/WBE Program, unlass lhe individual
claiming disadvantaged slatus can demonstrate that the transfer is o or on behalf
of an immediate family member for that individual's education, madical expenses,
or some other form of essenhal suppod

The City W|II not attribule to an individual claiming disadvantaged slalus any assets
transferred by tha! individual {o an immediate family member that are consistent
with the customary recognition of special occasions, such as birthdays,
graduations, anniversaries, and reliremeants.

Section 4 Procedures for Third Party Challengaes to Certification

4.1

42

A Thsrd Party may challenga the eligibllity of a certafled firm.

The challange shall be made in writing under oath and shail include all information
12 '



rehed upon by the chaliengmg party
4.3 The Director shall prowde an opportumty to the parties for an lnformal hearlng
Section 5: Procedures for Appealing Certification Deusmns

5.1 The Director shall inform the applicant in writing of the basis for the denial of
certification, recertification or decertification as requsred by City Code §§ 2-9A-16, 2-9B-16. 2-9C-
_16 or 2-9D-16.

52 If the firm desires to appeal the Director's decision, it must do so in writing within
7 days of the date the firm receives a notice of intent to impose an adverse certification decision.
The written notice must be submitted to the Director. Failure to file a written notice of intent to
appeal within this time waives all rights to appeal or protest the adverse certification decision.

5.3  Afterfiling a notice of intent to appeal, a firm may file a written appeal of an adverse
certification decision or nolice of intent to impose an adverse certification decision. The appeal
must contain a statement of the grounds for appeal, inciuding the reasons that the firm believes
the adverse certification decision to be inappropriate. The appeal must be submitted to the
Director within 21 days of the dale the firm receives notice of intent to impose an adverse
cerlification decision.

5.4 The Director's final decision on the written appeal shall be made in writing after an
informal hearing and shall be communicated lo the firm within 10 days of the hearing.

5.5 A firm that is subject to an adverse certification decision after appeal may protest
the Adverse Decision to an independent hearing examiner appointed by the City. The firm must
submit a notice of intent to protest to the Purchasing Office within four calendar days of receipt of
the final adverse certification decision, in accordance with the procedures established by the
Purchasing Office.

56 A firm denled certification or recemﬂcatron or decertified may nol appiy for
cartification for 180 days from the sffective date of denlal or decertification.

Saction 6: Gr_aduation from the Program
6.4  Graduation Guidelines

6.1.1 Annual raview and recerlification review shall include an evaluation of whather the
firm is a small business. .

- 6.1.2 If the annual gross raceipts of the firm and its afﬂluales excead the federal small
business size standard, for that industry code as promulgaled in 13 CFR Part 121, the firm shall
graduate from the Program - ‘ :

" 62 Graduation Procedure

6.2.1 The Director shall notify the furm in wrmng that its annual gross receipts exceed the
federal size standard. .

6.2.2 The firm may appsal the decision pursuant to these rules.



6.2.3 The firm shall not be eligible to apply for certification for at least one year from the
effective date of its graduation, and it must establish that its gross recelpts during that year did
not exceed the applicable federal size standard.

Section 7: Goals for MBE and WBE Participation

7.1 MBE and WBE subcontracting goals for a solicitation shall be based on the dollar
value of the solicitation; the type and scopes of work of the solicitation; the availability of MBEs
and WBEs to perform the SCOpes of wark anticipated in the solicitation; and the City's progress
toward achieving annual participation goals and sub- goais in the flscal year in-which the
sollcnatlon will be awarded:

7.2 Goals may be set if there are al least three certified MBEs or three certified WBEs
currently available to provide the commodities or services identified in the solicitation.

7.3 In certain circumstances,- the Department may elect not to set goals for a
solicitation. The Department may elect not to set goals when there is insufficient availability of
MBEs or WBES to provide the commaodities or services identified in the solicitation, or when there
are insufficient subcontracting opportunities, orwhen it is in the best interest of the City {0 do s0.

Section 8: Solicitati‘onDocumehts

8.1 For solicitations that must be approved by City Council and for which- Annual
Parlicipation Goals, or Project Participation Goals, have been established, the Contract Awarding
Authority shall include in its solicitation-and contracl documents:

A) A description of the Chapler and the Program
B) The goals or sub-goals for lhe SpBCIfIC solicitation;
C) The requirements related o achieving the goals or sub-goals;

0} The requirements and deadlines lo submit a Compliance Plan either (1) to
document that the goals are met or (2) to document that the bidder/proposer has
made good faith efforts as described at 9.1 below, mcludlng all instructions and
forms; and

E) An avallablhty list of MBEs and WBEs |denhf|ed for possible subcontrachng
opportumlles . :

8.2 If a b:dden’proposer |den|mes one or more scopes of work thal ars appropnata
subcontracting/subconsulting opportunities for the solicitation that are not included on the
availabmty list, the bldder/proposer must salicit available certified firms for those scopes of work,
in accordance with Section 8.1 below. The bidder/proposer may contact SMBR or use the City of

Austin's vendor databasse, if avallable, for a supplemental lisl of MBEs and WBES for the identified
work, , .

8.3  Forall solsculahons for contracts that must be approved by the City Counci! and for
which there is insufficienl availability of MBEs and WBEs {o set subcontracting/subconsulling
~goals, the Conlract Awarding Authonty shall include in ils sohcﬂallon documents a descripllon of
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the Program, a statement that no -goals have been set for the solicitation and no Compliance
Plan is required, and a statement that the City encourages bldders/proposers to contract with-
MBEs and WBEs when subcontractmg oppoﬂunltles are identified.

Section 9: Pre-Award Compliance

8.1  Good Faith Eﬁoris

911 A bldder!proposer respondmg to a solicitation on a project for which Annual
Participation Goals, or Project Participation Goals, have been estabhshed must meet the goals or
demonstrate its good faith efforis to do so. The bldder!proposer can meet this requirement by
elther ‘

A) ': Documenting commitments for participation by MBEs and WBEs sufficient to
meet the goal(s); or :

B) Documenting goaod faith efforts to meet the goai(s) The bidder/proposer must show
that it took all necessary and reasonable steps to achieve the goal(s), which, by
their scope, intensity and appropriateness to the objective, could reasonably be
expected lo oblain MBE or WBE participation, even if they were not fully
successful. A bidder or proposer need not actually meet a contract goal (i.e., obtain
a specified amount of MBE and/or WBE participation) in order to be awarded a
contract if the bidder/proposer documents in their response to a solicitation with

_‘supporting evidence they have made adéquate good faith efforts. SMBR is
specifically prohibited from ignoring bona fide good faith efforts.

9.1.2 The efforts employed by the bidder/proposer must be those that one could
reasonably expect a bidder/proposer to take if the bidder/proposer were actively trying to obtain
‘MBE and WBE participation sufficient to meet the MBE and WBE contract goals. Mere pro forma
“efforts are not good faith efforis lo meet the MBE and WBE contract goals.

9.1.3 The specific requirements that SMBR w:il consider as part of lhe bidder's/
proposer's good faith efforts to obtain MBE and WBE participation are identified in City Code §§
2-9A-21, 2-9B-21, 2-9C-21 or 2-9D-21.

9.1.4 |In certain cases, SMBR, rather than the bidders, will initially notify subcontractors
of bidding opportunities, pursuant to § 2-9A-21( (E)(1) of the City Code. SMBR will conduét such
notifications on certain solicntataons meéting the following cntena

A) The solicitation is a Capital lrnprovemenl Project idenhhed in the Capital
Improvemant Program or otherwisé defined by the Cily; and

B) The sohcnahon method is an invitation for bids.

9.1.5 SMBR shall endeavor o make. the Initial nohfncatuon o subcontraclors required
under § 2-9A- 21(E)(1) of the Ctty Code on no iess than three and up lo five contracls issusd by
the City's Capilal Contracting Office wﬂhln Fiscal Years 2017- 2018 through2018- 2019

SMBR shall keep the MBE/WBE and Small Busmess Enterprise Procurement Program
Advisory Committes informed of the MBE/WBE pamcnpahon levels for the contracts selected for
initial notification by SMBR.
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9.1.6 When SMBR undertakes the responsibility of nctifying subcontractars of bidding
opportunities, subcontractors must submit bids directly to bidders. :

9.1.7 When SMBR makes first contact with certified subcontractors, prime contractors
must still comply with ali subsequent good faith effort requirements pursuant to City Code § 2-9A-
21(E}3)-{7) and these Rules. : :

9.1.8 'If SMBR deerns the pilot program effective, SMBR may extend tﬁis pﬂot program
to the Corridor Mobility Program solicitations issued as Invitations for Bid only without the need to
- further amend these Rules. Effectiveness will be measured by the following: '

« Feedback received from prime contractors, subcontractors = and

stakeholders; .
Feedback from SMBR and other impacted City departmients;
. . Increased MBE/WBE paricipation at time of bid:
‘ Increased number of bids received by Prime contractors: and

* Number of violation nolices issued for insufficient good faith efforts on
solicitations that are part of the pilot program. :

8.2 Elements of Compliance Pl-ans

9.2.1 In order o be responsive ta a solicitation for which goals have been established,
the bidder/proposer must submit a completed Compliance Plan that demonstrates achievement
of the goals or its good faith efforts to do so. ' :

9.2.2 Bidders/proposers must no'tify MBEs and WBEs of subcontracting/subconsulting
opportunities at least seven business days before submission of the bid/proposal.

8.2.3 The Compliance Plan shall be due al the time set out in the solicitation documents,
which time shall, in the event of a bid/proposal, not be less than four hours after the bid/proposal
submission deadline, and in any event shall ba due no laler than 5:00 p.m. on.the day of the
bid/proposal submission deadline. Failure to submit a timely and complete Compliance Plan shall
result in rejeclion of the bid/proposal as baing non-responsive. :

8.24 MBE and WBE bidders/proposers may count their own parlicipation, less any’
amount subcontracled, toward a goal for which they qualify but may not divide their own
participation between two goals. If race and ethnic specific sub-goals are specified, the
participation of a MBE owned by a member of one racial or elhnic group cannot be counted toward
another racial or ethnic group's sub-goal. '

9.2.5. Bidders/proposers may caunt only the participation of MBEs and WBEs for the
scopes of work for which they are certified on or before the date the bid/proposal is submitted. If
the MBE/WBE firm ceases lo be certified during the contract, participation will only be counted for
the value of the work that was performed while the firm was certified. : '

926 Bidderslprbposers may count the MBE or WBE participation of every leve! of .
subconlracting toward the project goal(s). In order o count the participation of every level of
subconlracling, the MBEs and WBEs must be listed on the compliance plan.

8.3 © Evaluation of Compliance Plans
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9.3.1 The Contract Awarding Authority shall initially forward the Complianice Plans of the -
three lowest bidders to SMBR when bids are in response to sohcrtatlons for competitive bids.
Subsequent Complrance Plans may be forwarded as needed

9.3.2 The Contract Awardmg Author:ty shall forward all Compllanoe Pians received in
response to Request for Proposals ang Requests for Qualifications to SMBR.

'2.3.3 Each goal listed in the soholtatlon shal! be evaluated separateiy if a
bidder/proposer fails to meet any goal or sub-goal or make good faith efforts with respect to any
goal or sub-goal, the bid or proposal is non-responsive for lack of compliance with the Program.

9.3.4 ~ Where the solicitation requires the bidder/proposer to submit a base bid and one
or more alternates, the Compliance Plan must demonstrate the bidder/proposer's achievement of
the goals or good faith efforts to achieve the goals on the base bid. SMBR's evaluation of the
bidder/proposer's achievement of the goals shall be calculated on the base bid.-

9.3.5 SMBR shall verify that the MBE or WBE (1) i is certified’in the scope(s) of work.lasted '
" by the bidder/proposer in the Compliance Pian; (2) agrees with the price and scope as stated in
the Pian; and (3) is performing a Commercially Useful Function, :

936 . Within7 business days of receiving the Compliance Plans, SMBR shall inform the
-Contract Awarding Authority whether the Compliance Plans meel the goals or establish good faith
efforts to meet he goals and the reasons for the determinalions, or if additional time is required
to evaluate the Compliance Plans, SMBR shall inform the Contract Awardmg Authority of the
reason(s) and the anticipated date for completion of the revrew

9.4  NMotification of Bidder!Proposar ‘

9.4.1 The Contract Awarding Authority shall notify a non-responsive bidder/proposer of
the basis for that determination. !f the bid/proposal would have been one of the two lowest bids,
the Contract Awarding Authority shall retain any bid bond or other required bid guarantee
instruments until the expiralion of the peried for filing a protest of the denial of the Compliance
Plan, as descrlbed at Section 9.6 below, or until a filed protest is resolved.

_ 942 The Contrac! Awarding Authonty shall notrfy the Iowesl responsive bidder or .
highest ranking proposer of the City's determination.

9.5 Letters. of Intent and Award of Contract

'9.5.1 Forall solucnatlons nolarlzed Ietter(s) of mlenl from MBEs and WBESs to be utilized
on the contract must be submitted by the bidder/proposer an the form provided with the solicitation
documents no later than three business days after writlen notification of its status as apparent low
bidder or successful proposer. Failure to provide such letters shall be grounds for rejection of the
bid/proposal. If a MBE or WBE fails to sign a letler of intent after one is requested by the
contractor/consultant, the conlractor/consullant may request approval to substilute lhe
subcontractorisubconsultanl after contracl execution.

: 9.5.2 After receiving the letters of intent, the Contract Awarding Authority may
recommend award of the conlract to the responsive lowest bidder or highest-ranking proposer.

9.5.3 The City slaff's recommendation for City Council action shall [include reasons
' ' 17



for recommending any bidderlprobo'ser whose bid/proposal did not meet the goals or who did not
make good faith efforts to meet the goals. - :

9.6  Procedure for Protesting Denial of Compliance Plan For Lack of Good Faith Efforts

If a Compliance Plan is denied on the grounds that the good faith efforts requirement has
not been met, the Contract Awarding Autharity shall inform the bidder/proposer in writing of the
basis for the denial. To protest such a decision, the bidder/proposer shall foliow the purchasing
protest process described in the City of Austin's Purchasing Office Solicitation Instructions.

Section 10: Monitoring Contract Performance
10.1 Verification of Compliance -

10.1.1 Prime contractors and prime consultants are required to submit a monthly
subcontract awards and expenditures repart to the City's project manager or contract manager no
later than the tenth day of éach month. The report shall be in the format provided by the City. -

10.1.2 Procedures for monitoring compliange may include, but are not limited to site visits

or telephone audits; consideration of requests for substitutions, additions, deletions, or change

. orders, and review and verification of payments to subcontractors as documented by
subcontractor monthly reports. : -

Section 11: Requests for Changes in Compliance -Plans
“11.1 Submission and Evaluation of Requests for Changes in Compliance Plan
11.1.1 The prime contractor or prime consultant must seek in writing and obtain the prior
approval of changes to the original Compliance Plan on the form provided by SMBR. The Director
has sole autharity to approve or deny changes or substitutions to the Compliance Pian.
11.1.2 Prior to submitling a request for the dsletion ‘or substitution of a subcontractor or.

subconsullant, the prime contraclor or prime consultant must send a letler via certified mail lo the
subcontractor or subconsultant with a copy to SMBR informing the subcontractor or subconsultant

of the basis for the requested change and providing an opportunity for the subcontractor or

subconsultant to resolve the problem. The prime contraclor or prime consullant mustimmediately
request a meeting with the subcontractor or subconsultant in a good faith attempt to resolve any
outstanding issues. If requested by either party, the City shall facilitate such a meeting and manitor
the process. The prime coniraclor or prime consultant must verify in a sworn stalement that a
meeting with the subcontraclor or subconsultant has taken place. The sworn statement must be
submitted to SMBR al'the same time that a Request for Change is submitted. _

~ 11.1.3 The prime contractor or. prime consultant may submit a request for change to
SMBR upon a showing that the leller referenced in 11.1.2 has been senl as required and after the
-meeting with the subcontractor or subconsuitant referenced above in 11.1.2 has occurred.
However, notwithstanding the above, if the subcontractor or subconsullant has not responded to
the prime contractor or prime consultant's letter or the prime contraclor or prime consultanl’s
request for a meeling by the eighth day after the letter was sent by certified mail, the prime
contractor shall be allowed to submit a request for change for consideration by SMBR.

11.1.4 The writlen request must state specific reasons for the proposed addition, deletion
or substitution of a subconlractor or subconsultant. The facts supporting the request must not
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-have been known nor- reasonably should-have been known "by the contraclorlconsultant and
~proposed subcontractor!subconsultant prior “to the submlssmn of the" Comphance Plan The
contractor/consultant must submit documentatlon to substantlate its request fora change in the
Compllance Plan Such documentatlon may include, but 1s not limited to the matenals listed in
Subsections A-D below: : '

. ey .

_ A) Documentatuon from the pro;ect manager or contract manager City mspector or
: other appropnate City staff assigned to oversée the prOJect ‘

B) Correspondence between the prlme contractor/consultant and the subcontractor
or subconsu|tant . R : AR .

C) Fleld notes taboratory reports photographtc ewdence or other materlats

D) A copy of the Ietter from the prime contractor or prlrne consu!tant tothe
subcontractor or subconsultant required by Section 11 1 2 above.

11.1.5 Ifa contractor/consultant proposes to add a MBE or WBE to the Complianice Plan
after.the contract has been awarded, a signed letter of mtent must be submltted with the request.

11.1.6  Within 7 business days of receiving the Request for Change of Compliance Plan
and documentation, the Director shall notify in writing all parties whether the request was
approved or denied and, if denied, the basis for the denial. If additional time is required lo evaluate
the request for change, SMBR shall nolify all parties in writing the reason(s) and the anticipated
date for complelion of the review.

11.2  Good. Faith Efforts on Substilutions, Additions or Deletions of Subcontractors_

11.2.1 ff a contractor/consultant proposes o substitute, add or delete a
subcontraclor/subconsultant and either (1) the projact goal(s) were not met prior to this action; or
(2} the project goal(s) may not be met because of this action, the contractor/consultant must make
good faith efforts to meet the goal(s)

: 11.2.2 Documentatmn demonstrallng good faith efforts, as described in Sactron 9.1
above, must ba submitted with a request for substitution, addition or deletion if the prajéct goals(s}
are not olherwise mat. The Director will determine whether good faith efforts have been
satlsfaclorlty met to approve the request for change to compllance plan. If good faith effarts to
substitute or add a MBE or WBE have been made lo the satisfaction of the Drrector then the
contractor!consultant may subshtute or add a non- certmed firm. -

11 3 Change Ordors

~ 11:3.1 Change orders issued on compslitively bid contracls and amendments to conlracts
solicited through a proposal or qualifications process that do not alter the SCOPBS ¢ of work originally
requlred to perform the contract shall be undsrtaken using the subcontraclorslsubconsultants and
suppliers listed in the Compliance Plan. if the work involved in a change order Is lobe performed
by the contractor/consuitant or subcontractors/subconsultant already Involved In the work, that
fact shall be noted on the change order, a copy of which shall be forwarded to the Dlractor

11.3.21f .a change order requiras that lhe contractorlconsultant add a
subcontractorlsubconsuttant 1o the project with the result that the prolecl goal(s} will not otherwise
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be met, the contractor must make good faith efforts to meet the goal(s) by adding a MBE or WBE
50 as to meet the goal(s). If good faith efforts, as described in Section 9.1, to add an MBE or WBE
have been made to the satisfaction of the Direclor, then the contractor/consultant may add a non-
‘certified firm. -

11.3.3 If a change order involves an increase or decrease in the amount of work, a
statement to that effect shall be noted on the change order, a copy of which shall be forwarded to
the Director and the goal(s) recalculated. :

- 11.3.4 If a change order results in the deletion of a scope of work to be performed by a
MBE or WBE, the City's contract manager or project manager shall nolify in writing the prime

contractor/consultant and the MBE or WBE. SMER shall recalculate the contract goals.

11.4  Procedures for Appealing Denial of Request to Substitute, Add or Delete
Subcontractors/Subconsultants ‘ o

. 11.4.1 Within 7 days of the date the prime cantractor/consultant receives a notice of intent
to impose an adverse substitution, addition or deletion decision, the prime contractor/ consultant

may file a written notice of intent to appeal with the Director. Failure to file a timely notice waives

all rights_to appeal or protest the adverse decision. _ : : '

11.4.2 After filing a notice of intent to appeal, a prime contractor/consultant may file a
- written appeal of the adverse decision. The appeal must be in writing and must contain a
stalement of the grounds for appea!, including the reasons that the prime contractor/consultant
believes the denial of the request to substitute, add or delete subcontractors to be inappropriate. '
The appeal must be submitted to the Director within 21 days of receipl of the notice of intent to
impose an adverse decision. :

11.4.3 The Director's fina! decision on the written appeal shall be made after an informal
hearing and shall be communicated to the prime contractor/consultant within 10 days of the
heatring. _

11.4.4 The Director’s decision may be appealed to the City Manager Wilhin 7 days of the
date the Director’s decision is recsived, The City Manager's determination shali be rendered within
21 days and shall be final.

11.5 Sanctions for Noncompliance

11.5.1 Failure to obtain prior authorizalion for substitulions, additions or deletions of
subcontractors as provided for in this Section is a violation of the MBE/WBE Ordinance. SMBR
may recommend to the Purchasing Department that the City enforce the following sanctions for
each violation within a rolling twenty-four month period; :

15! Violation: Probalion for a period of up to 6 mgnlhs

2" violation: Suspensidn for a period of up to 24 months

39 Violation: Debarment for a period of up to § years

If the.prime conltractor/consultant engages in more than one of the above actions (i.e.,
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“unauthorized substitutions, additions, and deletions) at any given timé, the Director has the
discretion to -determine whether such actions should be counted as multiple violations of the
MBE/WBE Ordinance.

11.5.2 In order to dispute a finding of a violation, the prime contractor or prime consultant
must submit a written request for an appeal to the Director within 4 days of receipt of written notice
of the violation. ‘ ' '

Section 12: Contract Closeout

12,1 Within 7 business days of receipt of contract close-out documents the Director shali
notify in writing the Contract Awarding Authority that the contractor/consultant has paid all
uncontested amounts to subcontractors/subconsultants and has fulfiled the contract's terms
related to the MBE and WBE commitments or that additional time is required to determine whether
the contractor/consultant has fulfilled the contract's terms.

12.2  Ifthe Director determines that the contract's terms have been fulfilied, the Contract
Awarding Authority, contract manager or project manager may authorize final payment and close
out the contract in accordance with City's procedures. :

12.3 - If the Director determines that the contractor's terms have not been fuffilled, the
Director shall inform the Contract Awarding Authority and the contractor/consultant in writing of
the reasons for the determination, the sanctions recommended, and the procedures to appeal the
determination. If the recommended sanction contains any fine or liquidated damages, the Contract
Awarding Authority, contract manager, or project manager shall retain from any payment due the
amount of such sanction during the pendency of an appeal. '
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