
Amendment No. 1 
to 

Contract No. GS210000001 
for 

FlowCam Cyano 
between 

Yokogawa Fluid Imaging Technologies, Inc. 
and the 

City of Austin , Texas 

1.0 The City hereby amends the referenced contract to add Attachment A final 
Scope of Work for Silver Service Package - Extended Warranty and 
Preventative Maintenance with Calibration Service. 

2.0 The City hereby exercises an administrative increase to the above 
referenced contract in the amount of $30,400.00. 

3.0 The total Contract amount is increase by $30,400.00 for the term of the 
contract. The total contract authorization is recapped below: 

Term 
Contract Amount Total Contract 

for the Item Amount 

Basic Term: 7/22/21 - 7/22/26 $150,000.00 $150,000.00 

Amendment No. 1: Added 
Warranty and Admin Increase. $30,400.00 $180,400.00 

4.0 MBE/WBE goals were not established for this contract. 

5.0 By signing this Amendment the Contractor certifies that the Contractor and its 
principals are not currently suspended or debarred from doing business with 
the Federal Government, as indicated by the General Services Administration 
(GSA) List of Parties Excluded from Federal Procurement and Non­
Procurement Programs, the State of Texas, or the City of Austin. 

Revised 8/4/2014 



5.0 ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME. 

BY THE SIGNATURE(S) affixed below, this Amendment is hereby incorporated and 
made a part of the above referenced contract. 

Signature & Date: 

Signature~/• I /2-1 
Printed Name: ~ ,9-n ·e/ 12 ,4--r,/ r L 
Authorized Representative .A, -~ ,,-.. ,r:;">v,,._u.. 

'I" /c.,,rf ~ 
Yokogawa Fluid Imaging Technologies, Inc. 
200 Enterprise Drive 
Scarborough, ME 04074 
Po1Iy. Barrowrna n@flu1d magi ng. com 
619-384-1 002 

Signature & Date: 8/31/2021 

Signature & Date Aj':t:J.,.J,U,. A~ 
Ajani Aird , Procurement Specialist 
City of Austin Purchasing Office 

Revised 8/4/2014 



CONTRACT BETWEEN THE CITY OF AUSTIN ("City'') 
and 

YOKOGAWA FLUID IMAGING TECHNOLOGIES, INC. ("Contractor'') 
for 

Flowcam Lab Analyzer 

Contract Number: MA 2200 GS210000001 

The City accepts the Contractor's Offer for the above requirement and enters into the following Contract. This 
Contract is between Yokogawa Fluid Imaging Technologies, Inc. having offices at Scarborough, ME 04074 and the 
City, a home-rule municipality incorporated by the State of Texas. Capitalized terms used but not defined herein 
have the meanings given in the Solicitation. 

1.1 This Contract is composed of the following documents in order of precedence: 

1.1.1 This Document 

1.1.2 Negotiated Terms and Conditions dated 5/28/2021, included as Exhibit A 

1.1.3 Contractor's Offer, dated 7/15/2021, incorporated herein and attached as Exhibit B hereto. 

1.2 Compensation. 
The Contractor shall be paid a total Not-to-Exceed amount of $150,000 for the initial Contract term and no 
extension option as indicated in the Offer. 

Unless otherwise specified, prices are firm and fixed for the first twelve (12) months. Thereafter, pricing is 
are subject to the Economic Price Adjustment provisions of this Contract. 

1.3 Term of Contract. 

This Contract shall remain in effect for a term of 60 months or the City terminates the Contract. 

1.4 Delivery. Delivery is to be made within 6 - 8 weeks after the order is placed (either verbally or in writing). 
Delivery shall be made to the following location unless otherwise specified by the City in the order: 

I Location/Facility Name: I Water Quality Laboratory 
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Address: 14050 Summit Dr., Suite 121, Austin, TX 
78728-7101 

Days/Hours of Operation: Monday - Friday/ 8:00am - 5:00pm 

1.5 Designation of Key Personnel. The City and the Contractor resolve to keep the same key personnel assigned 
to this engagement throughout its term . In the event that it becomes necessary for the Contractor to 
replace any key personnel, the replacement will be an individual having equivalent experience and 
competence in executing projects such as the one described herein. Additionally, the Contractor shall 
promptly notify the City and obtain approval for the replacement. Such approval shall not be unreasonably 
withheld . The Contractor's and City's key personnel are identified as follows: 

Name Phone Number Email Address 
Contractor Contract Harry Nelson 207-289-3200 Harr~.nelson@fluidimaging.com 
Manager 
City Contract Manager Georgia Billela 512-972-0096 georgia.billela@austintexas.gov 

City Project Manager Racquel Bass 512-972-1462 Racguel.Bass@austintexas.gov 

City Contract Ajani Aird 512-974-2965 Ajani.Aird@austintexas.gov 
Administrator, 
Procurement Specialist 

1.6 Invoices. The City's preference is to have invoices emailed to AWADMINLAB@austintexas.gov 
or mailed to the below address: 

This Contract (including any Exhibits and referenced Documents) constitutes the entire agreement of the parties 
regarding the subject matter of this Contract and supersedes all prior agreements and understandings, whether 
written or oral, relating to such subject matter. This Contract may be altered, amended, or modified only by a 
written instrument signed by the duly authorized representatives of both parties. 

In witness whereof, the parties have caused a duly authorized representative to execute this Contract on the date 
set forth below. 

Standard Contract Template Rev. 08-07-2020 2 



Vokogawa Fluid Imaging Technologies, Inc. 

Printed Name of Authorized Person 

David Janse 

Signature 

Title: 

Director of Finance 

Date: 22 July 2021 

Standard Contract Template 

CITY OF AUSTIN 

A , , A, d Digitally signed by Ajani Aird 

Jan I Ir Date: 2021.08.3114:01 :24 
-05'00' 

Printed Name of Authorized Person 

Signature 

Title: 

Date: 

Printed Name of Authorized Person 

Signature 

Title: 

Date 
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Attachment A 

Yokogawa Fluid Imaging Technologies, Inc. 

General Information 

Prepared By 

Title 

Email 

Quotation For: 

Account Name 

Contact Name 

Becca Mimmovich 

Sales Support Specialist 

becca.mimmovich@fluidimaging.com 

City of Austin, TX 

Georgia Billela 

Address Information 

Shipping Address City of Austin, TX 
Georgia Billela 

Quote Information 

Quote Number 

Totals 

Terms 

Terms: 

Austin TX 
United States 

210715-8407 

- All Shipments are CPT or EXW 
- Price in U.S. Dollars 
- Shipping, Customs, Duties, and Taxes not included. To ship CPT, 
additional shipping charge will be added. To ship EXW, a shipping 
account must be provided. 
- Purchase Order (Net 30 Terms) or Pre-payment required with order. 

Delivery: 
- Within 2 - 4 weeks 

Company Address 200 Enterprise Drive 
Scarborough, ME 04074 
USA 

Phone 

Fax 

Email 

Billing Address 

Created Date 

Expiration Date 

Subtotal 

Total 

(207) 289-3200 

(207) 289-3101 

georgia.billela@austintexas.gov 

City of Austin, TX 
Georgia Billela 

Austin TX 
United States 

8/17/2021 

9/30/2026 

$30,400.00 

$30,400.00 

PLACING ORDERS: 
- By Phone: +1 (207) 289-3200 
- By Email: orders@fluidimaging.com 

TO PAY BY CREDIT CARD 
Please provide Yokogawa Fluid Imaging Technologies the following 
information: 
· 16 Digit Credit Card Number 
· 4 Digit Expiration Date 
· Name as it appears on the Credit Card 
· Billing Address of Card Holder 



Warranty 

Standard Limited Warranty 

Fluid Imaging Technologies, Inc. ("Seller") warrants that the FlowCam® product ("Product") purchased by you ("Customer") shall be free from 
material defects in workmanship and material for a period of one (1) year from the date of shipment by the Seller (the "Limited Warranty"); 
provided, however, that the Limited Warranty does not cover any consumables (flow cells, flow cell holders, or tubing) or third party 
manufactured/customer purchased items incorporated in the Product. For Service and Spare/Replacement parts, the Seller also warrants the 
services we perform and the spare and replacement parts we install, for a period of one (1) year from the date of performance of such services 
and the date of installation of the spare or replacement parts, respectively. Customer understands and agrees that the Limited Warranty shall 
only apply if Customer has used the Product in accordance with all specifications, documentation and other information provided to Customer 
by Seller. 

Customer's sole and exclusive remedy and Seller's entire liability under the Limited Warranty shall be (i) at Seller's option, repair or 
replacement of the Product or any defective Product components (including any labor or other services related thereto), and (ii) all shipping 
costs related to the repair or replacement of the Product or any defective Product components for both on-site and off-site repairs and 
replacements. 

Any Product or Product components returned to Seller must have prior approval and must reference a Return Material Authorization (RMA) 
number issued by Seller. In the event Seller determines that the entire Product must be returned to Seller for repair or replacement, such 
Product must be shipped in its original shipping container to assure adequate protection during transit. If the original shipping container is not 
available, a new shipping container may be purchased from Fluid Imaging Technologies, Inc. at an additional cost. 

The foregoing Limited Warranty is in lieu of all other warranties, written or oral, express or implied, including, but not limited to, a warranty of 
merchantability, non-infringement, title or fitness for a particular purpose. In no event shall seller be liable for any direct, indirect, consequential, 
punitive, incidental or any other damages of any kind whatsoever, arising out of or relating to the product, any product components, any 
specifications, documentation or other information provided to customer in connection with the product, or the limited warrant set forth herein, 
even if seller has been advised of, or otherwise should have been aware of, the possibility of such damages, and regardless of the legal theory 
or basis for such claim. 

Quote Line Items 

P d P d C d P d D . . Sales Q . Total 
ro uct ro uct o e ro uct escnptIon p . uantIty p . 

nee nee 

FlowCam Cyano Silver Service Package Includes: 

- Extended Warranty 

FlowCam Cyano Silver Service Silver Service 
- Preventative Maintenance w/Calibration Service 

performed offsite at the factory $7,600.00 1.00 $7,600.00 
Package - U.S. & Canada Package 

- Access to FlowCam University 

- VisualSpreadsheet Software Updates 

- 1: 1 Remote FlowCam Support & Training 

FlowCam Cyano Silver Service Package Includes: 

- Extended Warranty 

FlowCam Cyano Silver Service Silver Service 
- Preventative Maintenance w/Calibration Service 

performed offsite at the factory $7,600.00 1.00 $7,600.00 
Package - U.S. & Canada Package 

-Access to FlowCam University 

- VisualSpreadsheet Software Updates 

-1 :1 Remote FlowCam Support & Training 

FlowCam Cyano Silver Service Package Includes: 

- Extended Warranty 

FlowCam Cyano Silver Service Silver Service 
- Preventative Maintenance w/Calibration Service 

performed offsite at the factory $7,600.00 1.00 $7,600.00 
Package - U.S. & Canada Package 

- Access to FlowCam University 

- VisualSpreadsheet Software Updates 

- 1: 1 Remote FlowCam Support & Training 

FlowCam Cyano Silver Service Package Includes: 

- Extended Warranty 

FlowCam Cyano Silver Service Silver Service 
- Preventative Maintenance w/Calibration Service 

performed offsite at the factory $7,600.00 1.00 $7,600.00 
Package - U.S. & Canada Package 

-Access to FlowCam University 

- VisualSpreadsheet Software Updates 

-1 :1 Remote FlowCam Support & Training 



CONTRACT BETWEEN THE CITY OF AUSTIN ("City") 
and 

YOKOGAWA FLUID IMAGING TECHNOLOGIES, INC. ("Contractor'') 
for 

Flowcam Lab Analyzer 

Contract Number: MA 2200 GS210000001 

The City accepts the Contractor's Offer for the above requirement and enters into the following Contract. This 
Contract is between Yokogawa Fluid Imaging Technologies, Inc. having offices at Scarborough, ME 04074 and the 
City, a home-rule municipality incorporated by the State of Texas. Capitalized terms used but not defined herein 
have the meanings given in the Solicitation. 

1.1 This Contract is composed of the following documents in order of precedence: 

1.1.1 This Document 

1.1.2 Negotiated Terms and Conditions dated 5/28/2021, included as Exhibit A 

1.1.3 Contractor's Offer, dated 7/15/2021, incorporated herein and attached as Exhibit B hereto. 

1.2 Compensation. 
The Contractor shall be paid a total Not-to-Exceed amount of $150,000 for the initial Contract term and no 
extension option as indicated in the Offer. 

Unless otherwise specified, prices are firm and fixed for the first twelve (12) months. Thereafter, pricing is 
are subject to the Economic Price Adjustment provisions of this Contract. 

1.3 Term of Contract. 

This Contract shall remain in effect for a term of 60 months or the City terminates the Contract. 

1.4 Delivery. Delivery is to be made within 6 - 8 weeks after the order is placed (either verbally or in writing). 
Delivery shall be made to the following location unless otherwise specified by the City in the order: 

I Location/Facility Name: I Water Quality Laboratory 
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Address: 14050 Summit Dr., Suite 121, Austin, TX 
78728-7101 

Days/Hours of Operation: Monday - Friday/ 8:00am - 5:00pm 

1.5 Designation of Key Personnel. The City and the Contractor resolve to keep the same key personnel assigned 
to this engagement throughout its term. In the event that it becomes necessary for the Contractor to 
replace any key personnel, the replacement will be an individual having equivalent experience and 
competence in executing projects such as the one described herein. Additionally, the Contractor shall 
promptly notify the City and obtain approval for the replacement. Such approval shall not be unreasonably 
withheld . The Contractor's and City's key personnel are identified as follows: 

Name Phone Number Email Address 
Contractor Contract Harry Nelson 207-289-3200 Harry.nelson@fluidimaging.com 
Manager 
City Contract Manager Georgia Billela 512-972-0096 georgia. bil lela@austintexas.gov 

City Project Manager Racquel Bass 512-972-1462 Racguel.Bass@austintexas.gov 

City Contract Ajani Aird 512-974-2965 Ajani.Aird@austintexas.gov 
Administrator, 
Procurement Specialist 

1.6 Invoices. The City' s preference is to have invoices emailed to AWADMINLAB@austintexas.gov 
or mailed to the below address: 

This Contract (including any Exhibits and referenced Documents) constitutes the entire agreement of the parties 
regarding the subject matter of this Contract and supersedes all prior agreements and understandings, whether 
written or oral, relating to such subject matter. This Contract may be altered, amended, or modified only by a 
written instrument signed by the duly authorized representatives of both parties. 

In witness whereof, the parties have caused a duly authorized representative to execute this Contract on the date 
set forth below. 

Standard Contract Template Rev. 08-07-2020 2 



Yokogawa Fluid Imaging Technologies, Inc. 

Printed Name of Authorized Person 

David Janse 

Signature 

Title: 

Director of Finance 

Date: 22 July 2021 

Standard Contract Template 

CITY OF AUSTIN 

Ajani Aird Digitally signed by Ajani Aird 
Date: 2021.11.1812:01 :44 -06'00' 

Printed Name of Authorized Person 

Signature 

Title: 

Date: 

Printed Name of Authorized Person 

Signature 

Title: 

Date 

Rev. 08-07-2020 3 



CITY OF AUSTIN 
TERMS AND CONDITIONS 
CT - 2200 - 21052700621 

Exhibit A 

The Contractor agrees that the Contract shall be governed by the following terms and conditions. 

1 GENERAL 

1.1 TERM OF CONTRACT: 

A. The Contract shall commence upon execution unless otherwise specified and shall continue in effect 
until all obligations are performed in accordance with the Contract. Upon written notice to the 
Contractor from the City's Purchasing Officer or designee, the Contract may be extended beyond the 
initial term at the City's sole option unless the Contractor is notified 30 days prior to the expiration. If 
the City exercises any extension option, all terms, conditions, and provisions of the Contract shall 
remain in effect for that extension period, subject only to any economic price adjustment otherwise 
allowed under the Contract. 

B. Upon expiration of the initial term or any period of extension, the Contractor agrees to holdover under 
the terms and conditions of this Contract for such a period as is reasonably necessary for the City to re­
solicit and/or complete the Deliverables due under this Contract. Any holdover period will not exceed 
180 calendar days unless mutually agreed on by both parties in writing. 

1.2 INDEFINITE QUANTITY: 
The quantities and/or services listed herein are estimates of the goods and services needed by the City for 
the period of the Contract. The City reserves the right to purchase more or less of these quantities and/or 
services as may be required during the Contract term. Quantities and/or services will be as needed and 
specified by the City for each order. Unless specified in the Contract, there are no minimum order 
quantities. 

1.3 INVOICES: 

A. The Contractor shall submit separate Invoices for each Order after each delivery or on the schedule 
provided in the Contract. If partial shipments or deliveries are authorized by the City, a separate Invoice 
must be sent for each shipment or delivery made. 

B. Invoices shall be sent to the address on the Purchase Order of Delivery Order in the section entitled, 
"BILL TO". Proper Invoices must include a unique Invoice number, the purchase Order or delivery Order 
number, the master agreement number {if applicable), the Department's Name, and the name of the 
point of contact for the Department. Invoices shall be itemized according to pricing structure in the 
Contract. A copy of the bill of lading and the freight waybill, when applicable, shall be attached to the 
Invoice. The Contractor's name and, if applicable, the tax identification number on the Invoice must 
exactly match the information in the Vendor's registration with the City. Unless otherwise instructed in 
writing, the City may rely on the remittance address specified on the Contractor's Invoice. Invoices 
received without all required information cannot be processed and will be returned to the vendor. 

C. Invoices for labor shall include a tabulation of work-hours at the appropriate rates and grouped by work 
Order number. Time billed for labor shall be limited to hours actually worked. 

D. Unless otherwise expressly authorized in the Contract, the Contractor shall pass through all 
Subcontracting and other authorized expenses at actual cost without markup. 

E. Federal excise taxes, State taxes, or City sales taxes must not be included in the Invoiced amount. The 
City will furnish a tax exemption certificate upon request. 

1.4 PAYMENT: 

Terms & Conditions- CT 2200- 21052100784 



CITY OF AUSTIN 
TERMS AND CONDITIONS 
CT - 2200 - 21052700621 

Exhibit A 

A. All proper Invoices received by the City will be paid within 30 calendar days of the City's receipt of the 
Deliverables or of the Invoice, whichever is later. 

B. If payment is not timely made, (per Paragraph A), interest shall accrue on the unpaid balance at the 
lesser of the rate specified in Texas Government Code §2251.025 or the maximum lawful rate; except, 
if payment is not timely made for a reason for which the City may withhold payment hereunder, interest 
shall not accrue until 10 calendar days after the grounds for withholding payment have been resolved. 

C. If partial shipments or deliveries are authorized by the City, the Contractor will be paid for the partial 
shipment or delivery, as stated above, provided that the Invoice matches the shipment or delivery. 

D. The City may withhold or set off the entire payment or part of any payment otherwise due the 
Contractor to such extent as may be necessary on account of: 

i. Delivery of defective or non-conforming Deliverables by the Contractor; 
ii. Third party claims, which are not covered by the insurance which the Contractor is required to 

provide under the terms of this Contract, are filed or there is reasonable evidence indicating 
probable filing of such claims; 

iii. Failure of the Contractor to pay Subcontractors, or for labor, materials or equipment; 
iv. Damage to the property of the City or the City's agents, employees or Contractors, which is not 

covered by insurance required to be provided by the Contractor; 
v. Reasonable evidence demonstrates that the Contractor's obligations will not be completed within 

the time specified in the Contract, and that the unpaid balance would not be adequate to cover 
actual or liquidated damages for the anticipated delay; 

vi. Failure of the Contractor to submit proper Invoices with all required attachments and supporting 
documentation; or 

vii. Failure of the Contractor to comply with any material provision of the Contract Documents. 
E. Notice is hereby given of Article VIII, §1 of the Austin City Charter which prohibits the payment of any 

money to any person, firm or corporation who is in arrears to the City for taxes, and of §2-8-3 of the 
Austin City Code concerning the right of the City to offset indebtedness owed the City. 

F. The Contractor agrees to accept payment by either credit card, check or Electronic Funds Transfer for 
all goods and/or services provided under the Contract. The Contractor shall factor the cost of processing 
credit card payments into the Offer. There shall be no additional charges, surcharges, or penalties to 
the City for payments made by credit card. 

G. The awarding or continuation of this Contract is dependent upon the availability of funding. The City's 
payment obligations are payable only and solely from funds appropriated and available for this 
Contract. The absence of appropriated or other lawfully available funds shall render the Contract null 
and void to the extent funds are not appropriated or available and any Deliverables delivered but 
unpaid shall be returned to the Contractor. The City shall provide the Contractor written notice of the 
failure of the City to make an adequate appropriation for any fiscal year to pay the amounts due under 
the Contract, or the reduction of any appropriation to an amount insufficient to permit the City to pay 
its obligations under the Contract. In the event of inadequate appropriation of funds, there will be no 
penalty nor removal fees charged to the City. The City shall pay the Contractor, to the extent of funds 
appropriated or otherwise legally available for such purposes, for all goods delivered and services 
performed, and obligations incurred prior to the date of notice of non-appropriation. 

1.5 FINAL PAYMENT AND CLOSE OUT: 

A. If a Minority-Owned Business Enterprise/Women-Owned Business Enterprise (MBE/WBE) Program 
Compliance Plan is required by the Solicitation, and the Contractor has identified Subcontractors, the 
Contractor is required to submit a Contract Close-Out MBE/WBE Compliance Report to the Project 
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CITY OF AUSTIN 
TERMS AND CONDITIONS 
CT - 2200 - 21052700621 

Exhibit A 

Manager or Contract Manager no later than the 15th calendar day after completion of all work under 
the Contract. Final payment, retainage, or both may be withheld if the Contractor is not in compliance 
with the requirements of the Compliance Plan as accepted by the City. 

B. The making and acceptance of final payment will constitute: 
i. A waiver of all claims by the City against the Contractor, except claims (1) which have been 

previously asserted in writing and not yet settled, (2) arising from defective work appearing after 
final inspection, (3) arising from failure of the Contractor to comply with the Contract or the terms 
of any warranty specified herein, (4) arising from the Contractor's continuing obligations under the 
Contract, including but not limited to indemnity and warranty obligations, or (5) arising under the 
City's right to audit; and 

ii. A waiver of all claims by the Contractor against the City other than those previously asserted in 
writing and not yet settled. 

1.6 SPECIAL TOOLS & TEST EQUIPMENT: 

If the price stated on the Offer includes the cost of any special tooling or special test equipment fabricated 
or required by the Contractor for the purpose of filling this Order, such special tooling equipment and any 
process sheets related thereto shall become the property of the City and shall be identified by the 
Contractor as such. 

1.7 AUDITS AND RECORDS: 

A. The Contractor agrees that the representatives of the Office of the City Auditor or other authorized 
representatives of the City shall have access to, and the right to audit, examine, or reproduce, any and 
all records of the Contractor related to the performance under this Contract, at the City's expense. The 
Contractor agrees to refund to the City any overpayments disclosed by any such audit. The City agrees 
to protect from disclosure Contractor's confidential and proprietary information disclosed during an 
audit to the same extent it protects its own confidential and proprietary information, subject to the 
requirements of the Texas Public Information Act, Chapter 2251, Texas Government Code. 

B. Records Retention: 
i. Contractor is subject to City Code Chapter 2-11 (Records Management), and as it may subsequently 

be amended. 
ii. The Contractor shall retain all records for a period of three years after final payment on this 

Contract or until all audit and litigation matters that the City has brought to the attention of the 
Contractor are resolved, whichever is longer. 

1.8 FINANCIAL DISCLOSURES AND ASSURANCE: 

The City may request and review financial information as the City requires to determine the credit 
worthiness of the Contractor, including but not limited to, annual reports, audited financial Statements and 
reports, bank letters of credit or other credit instruments. Failure of the Contractor to comply with this 
requirement shall be grounds for terminating the Contract. 

1.9 RIGHT TO ASSURANCE: 

Whenever one party to the Contract in good faith has reason to question the other party's intent to 
perform, demand may be made to the other party for written assurance of the intent to perform. If no 
assurance is given within the time specified after demand is made, the demanding party may treat this 
failure as an anticipatory repudiation of the Contract. 
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1.10 STOP WORK NOTICE: 

CITY OF AUSTIN 
TERMS AND CONDITIONS 
CT - 2200 - 21052700621 

Exhibit A 

The City may issue an immediate Stop Work Notice in the event the Contractor is observed performing in a 
manner that is in violation of Federal, State, or local guidelines, or in a manner that is determined by the 
City to be unsafe to either life or property. Upon notification, the Contractor will cease all work until notified 
by the City that the violation or unsafe condition has been corrected. The Contractor shall be liable for all 
costs incurred by the City as a result of the issuance of such Stop Work Notice. 

1.11 DEFAULT: 
The Contractor shall be in default under the Contract if the Contractor {a) fails to fully, timely and faithfully 
perform any of its material obligations under the Contract, {b) fails to provide adequate assurance of 
performance, {c) becomes insolvent or seeks relief under the bankruptcy laws of the United States or {d) 
makes a material misrepresentation in Contractor's Offer, or in any report or Deliverable required to be 
submitted by the Contractor to the City. The City shall be in default if it fails to make payment in accordance 
with the Payment terms of this Contract. 

1.12 TERMINATION FOR CAUSE: 
In the event of a default by either party, the non-defaulting party shall have the right to terminate the 
Contract for cause, by written notice effective ten 10 calendar days, unless otherwise specified, after the 
date of such notice, unless the defaulting party, within such 10 day period, cures such default, or provides 
evidence sufficient to prove to the non-defaulting party's reasonable satisfaction that such default does 
not, in fact, exist. Additionally, the City shall have the right to act in accordance with the terms defined by 
"City of Austin Purchasing Office Probation, Suspension and Debarment Rules for Vendors." In addition to 
any other remedy available under law or in equity, either party shall be entitled to recover all actual 
damages, costs, losses and expenses, incurred by the party as a result ofthe Contractor's default, including, 
without limitation, cost of cover, court costs, and prejudgment and post-judgment interest at the maximum 
lawful rate. All rights and remedies under the Contract are cumulative and not exclusive of any other right 
or remedy provided by law. 

1.13 ATTORNEY'S FEES: 
In consideration ofthe award and execution ofthis Contract and in consideration ofthe City's waiver of its 
right to attorney's fees, the Contractor knowingly and intentionally waives its right to attorney's fees under 
§271.153, Texas Local Government Code, in any administrative proceeding, alternative dispute resolution 
proceeding, or litigation arising out of or connected to this Contract. 

1.14 TERMINATION WITHOUT CAUSE: 

The City shall have the right to terminate the Contract, in whole or in part, without cause any time upon 30 
calendar days' prior written notice. Upon receipt of a notice of termination, the Contractor shall promptly 
cease all further work pursuant to the Contract, with such exceptions, if any, specified in the notice of 
termination. The City shall pay the Contractor, to the extent of funds appropriated or otherwise legally 
available for such purposes, for all goods delivered and services performed, and obligations incurred prior 
to the date of termination in accordance with the terms hereof. 

1.15 FRAUD: 
Fraudulent Statements by the Contractor on any Offer or in any report or Deliverable required to be 
submitted by the Contractor to the City shall be grounds for the termination of the Contract for cause by 
the City and may result in legal action. 
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1.16 DELAYS: 

CITY OF AUSTIN 
TERMS AND CONDITIONS 
CT - 2200 - 21052700621 

Exhibit A 

The City may delay scheduled delivery or other due dates by written notice to the Contractor if the City 

deems it is in its best interest. If such delay causes an increase in the cost of the work under the Contract, 

the City and the Contractor shall negotiate an equitable adjustment for costs incurred by the Contractor in 

the Contract price and execute an amendment to the Contract. The Contractor must assert its right to an 

adjustment within 30 calendar days from the date of receipt of the notice of delay. Failure to agree on any 

adjusted price shall be handled under the Dispute Resolution Clause. However, nothing in this provision 

shall excuse the Contractor from delaying the delivery as notified. 

1.17 FORCE MAJEURE: 
Contractor may be excused from performance under the Contract for any period when performance is 

prevented as the result of an act of God, strike, war, civil disturbance, epidemic, pandemic, sovereign 

conduct, or court order provided that the Contractor experiences the event of force majeure and prudently 

and promptly acts to take any and all steps that are within the Contractor's control to ensure performance 

and to shorten the duration of the event of force majeure. Contractor shall provide notice of the force 

majeure event to the City within three (3) business days of the event or delay, whichever occurs later, to 

establish a mutually agreeable period of time reasonably necessary to overcome the effect of such failure 

to perform. Subject to this provision, such non-performance shall not be deemed a default or a ground for 

termination. However, the City may terminate an order under the Contract if it is determined by the City 

that the Contractor will not be able to deliver goods or services in a timely manner to meet the business 

needs of the City. 

1.18 INDEMNITY: 

A. IN THIS SECTION, THE FOLLOWING TERMS HAVE THE MEANINGS ASSIGNED BELOW: 
i. "INDEMNIFIED PARTY" IS THE CITY AND THE CITY'S OFFICERS, ELECTED AND APPOINTED OFFICIALS, 

EMPLOYEES, AGENTS, REPRESENTATIVES, SUCCESSORS AND ASSIGNS. 

(1) "INDEMNIFYING PARTY" IS THE CONTRACTOR, ITS OFFICERS, AGENTS, EMPLOYEES, 

SUBCONTRACTORS, SUCCESSORS AND ASSIGNS. 
(2) THE INDEMNIFYING PARTY SHALL INDEMNIFY, HOLD HARMLESS, AND DEFEND THE INDEMNIFIED 

PARTY AGAINST ANY AND ALL LOSSES, DAMAGES, LIABILITIES, DEFICIENCIES, CLAIMS, CAUSES OF 

ACTION, JUDGMENTS, SETTLEMENTS, INTEREST, AWARDS, PENALTIES, FINES, COSTS OR EXPENSES, 

INCLUDING PROFESSIONAL FEES AND ATTORNEYS' FEES, THAT ARE INCURRED BY THE INDEMNIFIED 

PARTY ARISING OUT OF ANY DIRECT OR THIRD PARTY CLAIM OF: 

ii. BREACH OR NON-FULFILLMENT OF ANY PROVISION OF THIS CONTRACT BY THE INDEMNIFYING 

PARTY; 

iii. ANY FALSE REPRESENTATION OR WARRANTY MADE BY THE INDEMNIFYING PARTY IN THIS 

CONTRACT OR IN THE INDEMNIFYING PARTY'S PROPOSAL/RESPONSE LEADING TO THIS CONTRACT; 

iv. ANY NEGLIGENT OR MORE CULPABLE ACT OR OMISSION OF THE INDEMNIFYING PARTY, INCLUDING 
ANY RECKLESS OR WILLFUL MISCONDUCT, RELATED TO THE PERFORMANCE OF ITS OBLIGATIONS 

UNDER THIS CONTRACT; 

v. BODILY INJURY; DEATH OF ANY PERSON; OCCUPATIONAL ILLNESS OR DISEASE; LOSS OF SERVICES, 

WAGES, OR INCOME; OR DAMAGE TO REAL OR PERSONAL PROPERTY CAUSED BY THE NEGLIGENT 

OR MORE CULPABLE ACTS OR OMISSIONS OF INDEMNIFYING PARTY, INCLUDING ANY RECKLESS OR 

WILLFUL MISCONDUCT; OR 
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vi. ANY FAILURE OF THE INDEMNIFYING PARTY TO COMPLY WITH ANY APPLICABLE FEDERAL, STATE, 

OR LOCAL LAWS, REGULATIONS, OR CODES RELATED TO THE PERFORMANCE OF ITS OBLIGATIONS 

UNDER THIS CONTRACT. 

B. THE INDEMNIFY/NG PARTY'S OBLIGATIONS UNDER THIS SECTION ARE NOT EXCUSED IN THE EVENT A 
CLAIM IS CAUSED IN PART BY THE ALLEGED NEGLIGENCE OR MORE CULPABLE ACTS OR OMISSIONS 
OF THE INDEMNIFIED PARTY, INCLUDING ANY RECKLESS OR WILLFUL MISCONDUCT. 

C. THE INDEMNIFIED PARTY SHALL GIVE THE INDEMNIFYING PARTY WRITTEN NOTICE (A "CLAIM NOTICE") 

OF ANY CLAIM RECEIVED RELATED TO THIS CONTRACT. THE INDEMNIFYING PARTY'S DUTY TO DEFEND 
APPLIES IMMEDIATELY. THE INDEMNIFIED PARTY'S FAILURE TO PROVIDE A CLAIM NOTICE TO THE 

INDEMNIFYING PARTY DOES NOT RELIEVE THE INDEMNIFYING PARTY OF ITS DUTY TO INDEMNIFY, 

HOLD HARMLESS AND DEFEND THE INDEMNIFIED PARTY. 

D. THE INDEMNIFIED PARTY MAY SELECT ITS OWN LEGAL COUNSEL TO REPRESENT ITS INTERESTS. THE 
INDEMNIFYING PARTY SHALL: 

i. REIMBURSE THE INDEMNIFIED PARTY FOR ITS COSTS AND ATTORNEY'S FEES IMMEDIATELY UPON 

REQUEST, AS THEY ARE INCURRED, AND 

ii. REMAIN RESPONSIBLE TO THE INDEMNIFIED PARTY FOR ANY LOSSES INDEMNIFIED UNDER THIS 

SECTION. 

E. THE INDEMNIFYING PARTY SHALL GIVE PROMPT, WRITTEN NOTICE TO THE INDEMNIFIED PARTY OF 
ANY PROPOSED SETTLEMENT OF A CLAIM THAT IS INDEMNIFIABLE UNDER THIS SECTION. THE 

INDEMNIFYING PARTY MAY NOT, WITHOUT THE INDEMNIFIED PARTY'S PRIOR, WRITTEN CONSENT, 

SETTLE OR COMPROMISE ANY CLAIM OR CONSENT TO THE ENTRY OF ANY JUDGMENT REGARDING 

WHICH INDEMNIFICATION IS BEING SOUGHT UNDER THIS SECTION. 

F. MAINTENANCE OF THE INSURANCE REQUIRED BY THIS CONTRACT SHALL NOT LIMIT THE 
INDEMNIFYING PARTY'S OBLIGATIONS UNDER THIS SECTION. THE INDEMNIFYING PARTY SHALL 

REQUIRE ALL SUBCONTRACTORS TO INDEMNIFY THE CITY IN THE SAME MANNER AS PROVIDED IN THIS 

SECTION. 

1.19 NOTICES: 
Unless otherwise specified, all notices, requests, or other communications required or appropriate to be 

given under the Contract shall be in writing and shall be deemed delivered three business days after 

postmarked if sent by U.S. Postal Service Certified or Registered Mail, Return Receipt Requested. Notices 

delivered by other means shall be deemed delivered upon receipt by the addressee. Notices to the 
Contractor shall be sent to the address registered with the City. Notices to the City shall be addressed to 

the City at P.O. Box 1088, Austin, Texas 78767 and marked to the attention of the assigned Procurement 

Specialist. 

1.20 CONFIDENTIALITY: 
The Contractor may be granted access to certain of the City's or licensor's confidential information 

(including inventions, employee information, trade secrets, confidential know-how, confidential business 
information, and other information which City or its licensors consider confidential) (Confidential 

Information) to provide the Deliverables to the City. The Contractor acknowledges and agrees that the 
Confidential Information is the valuable property of the City and its licensors and any unauthorized use, 

disclosure, dissemination, or other release of the Confidential Information will substantially injure the City 

and its licensors. The Contractor (including its employees, Subcontractors, agents, or representatives) 

agrees it will maintain the Confidential Information in strict confidence and shall not disclose, disseminate, 

copy, divulge, recreate, or otherwise use the Confidential Information without prior written consent of City, 
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or in a manner not expressly permitted under this Contract, unless the Confidential Information is required 
to be disclosed by law or an Order of a court or other governmental authority (including a Texas Attorney 
General opinion) with proper jurisdiction. In all cases, the Contractor agrees to promptly notify the City 
before disclosing Confidential Information to permit the City reasonable time to seek an appropriate 
protective Order. The Contractor agrees to use protective measures no less stringent than the Contractor 
uses in its business to protect its own most valuable information. In all circumstances, the Contractor's 
protective measures must be at least reasonable measures to ensure the continued confidentiality of the 
Confidential Information. 

A. Confidential information includes, but is not limited to, all information regarding commercial data, 
customer information, financial data and projections, pricing proposals, and cost analyses, whether in 
tangible form or orally or visually conveyed to, or acquired by, the Contractor in the course of its work 
under the Contract. Confidential Information may be in any medium and may be written or oral. 

B. The Contractor agrees: (i) not to use Confidential Information for any reason other than for the purpose 
of providing or receiving the Deliverables, (ii) not to disclose Confidential Information to any third party 
other than to its employees who have a need to know the Confidential Information for furtherance of 
providing the Deliverables, (iii) to promptly notify City of any request for Confidential Information to be 
disclosed under any law or Order of any court or other governmental authority with proper jurisdiction, 
so as to permit City reasonable time to seek an appropriate protective Order, and (iv) to use measures 
to protect the Confidential Information that are no less stringent than the Contractor uses within its 
own business to protect its own most valuable information, which protective measures shall under all 
circumstances be at least reasonable measures to ensure the continued confidentiality of the 
Confidential Information. 

C. All Confidential Information and derivations thereof shall remain the sole and exclusive property of City, 
and no license or other right to the Confidential Information or intellectual property is granted or 
implied hereby. Upon the written request of City, the Contractor shall promptly return to City all 
tangible items of Confidential Information furnished by City and all copies thereof or certify in writing 
that all Confidential Information, including all copies, has been destroyed. 

D. No expiration or termination of the Contract sha II affect either party's rights or obligations with respect 
to Confidential Information. 

E. The parties acknowledge and agree that any breach or threatened breach of the Contract could cause 
harm for which money damages may not provide an adequate remedy. 
The parties agree that in the event of such a breach or threatened breach of the Contract, in addition 
to any other available remedies, City may seek temporary and permanent injunctive relief restraining 
the Contractor from disclosing or using, in whole or in part, any Confidential Information. 

1.21 TEXAS PUBLIC INFORMATION ACT: 

A. All material submitted by the Contractor to the City related to the Contract shall become property of 
the City upon receipt. Any portions of such material claimed by the Contractor to be proprietary must 
be clearly marked as such. Determination of the public nature of the material is subject to the Texas 
Public Information Act, Chapter 552, Texas Government Code. 

B. In accordance with Texas Government Code §552.372, if this Contract has a stated expenditure of at 
least $1 million in public funds for the purchase of goods or services by the City or results in the 
expenditure of at least $1 million in public funds for the purchase of goods or services by the City in a 
fiscal year, Contractor agrees to: 
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i. Preserve all Contracting information related to the Contract as provided by the records retention 
requirements in the AUDITS AND RECORDS Section of the Contract; 

ii. Promptly provide to the City any Contracting information related to the Contract that is in the 
custody or possession of Contractor on request of the City; and 

iii. On completion of the Contract, either: 
(1) Provide at no cost to the City all Contracting information related to the Contract that is in the 

custody or possession of Contractor; or 
(2) Preserve the Contracting information related to the Contract as provided by the records 

retention requirements in the AUDITS AND RECORDS Section ofthe Contract. 
C. The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this Contract, 

and the Contractor agrees that the Contract can be terminated if the Contractor knowingly or 
intentionally fails to comply with a requirement ofthat Subchapter. 

1.22 PUBLICATIONS: 

All published material and written reports submitted under the Contract must be originally developed 
material unless otherwise specifically provided in the Contract. When material not originally developed is 
included in a report in any form, the source shall be identified. 

1.23 ADVERTISING: 

The Contractor shall not advertise or publish, without the City's prior written consent, the fact that the City 
has entered into the Contract, except to the extent required by law. 

1.24 NO CONTINGENT FEES: 

The Contractor warrants that no person or selling agency has been employed or retained to solicit or secure 
the Contract upon any agreement or understanding for commission, percentage, brokerage, or contingent 
fee, excepting bona fide employees of bona fide established commercial or selling agencies maintained by 
the Contractor for the purpose of securing business. For breach or violation of this warranty, the City shall 
have the right, in addition to any other remedy available, to cancel the Contract without liability and to 
deduct from any amounts owed to the Contractor, or otherwise recover, the full amount of such 
commission, percentage, brokerage or contingent fee. 

1.25 GRATUTIES: 

The City may, by written notice to the Contractor, cancel the Contract without liability if it is determined by 
the City that gratuities were Offered or given by the Contractor or any agent or representative of the 
Contractor to any officer or employee of the City of Austin with a view toward securing the Contract or 
securing favorable treatment with respect to the awarding or amending or the making of any 
determinations with respect to the performing of such Contract. In the event the Contract is canceled by 
the City pursuant to this provision, the City shall be entitled, in addition to any other rights and remedies, 
to recover or withhold the amount of the cost incurred by the Contractor in providing such gratuities. 

1.26 PROHIBITION AGAINST PERSONAL INTEREST IN CONTRACTS: 

No officer, employee, independent consultant, or elected official of the City who is involved in the 
development, evaluation, or decision-making process of the performance of any Solicitation shall have a 
financial interest, direct or indirect, in the Contract resulting from that Solicitation. Any willful violation of 
this Section shall constitute impropriety in office, and any officer or employee guilty thereof shall be subject 
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to disciplinary action up to and including dismissal. Any violation of this provision, with the knowledge, 
expressed or implied, of the Contractor shall render the Contract voidable by the City. 

1.27 INDEPENDENT CONTRACTOR: 
The Contract shall not be construed as creating an employer/employee relationship, a partnership, or a 
joint venture. The Contractor's services shall be those of an independent Contractor. The Contractor agrees 
and understands that the Contract does not grant any rights or privileges established for employees ofthe 
City. 

1.28 ASSIGNMENT DELEGATION: 
The Contract shall be binding upon and ensure to the benefit of the City and the Contractor and their 
respective successors and assigns, provided however, that no right or interest in the Contract shall be 
assigned and no obligation shall be delegated by the Contractor without the prior written consent of the 
City. Any attempted assignment or delegation by the Contractor shall be void unless made in conformity 
with this Paragraph. The Contract is not intended to confer rights or benefits on any person, firm or entity 
not a party hereto; it being the intention of the parties that there be no third-party beneficiaries to the 
Contract. 

1.29 WAIVER: 
The claim or right arising out of a breach of the Contract can be discharged in whole or in part by a waiver 
or renunciation of the claim or right unless the waiver or renunciation is supported by consideration and is 
in writing signed by the aggrieved party. No waiver by either the Contractor or the City of any one or more 
events of default by the other party shall operate as, or be construed to be, a permanent waiver of any 
rights or obligations under the Contract, or an express or implied acceptance of any other existing or future 
default or defaults, whether of a similar or different character. 

1.30 MODIFICATIONS: 
The Contract can be modified or amended only in writing and signed by both parties. No pre-printed or 
similar terms on any Contractor Invoice, Order, clickwrap agreement or other document shall have any 
force or effect to change the terms, covenants, and conditions ofthe Contract. 

1.31 INTERPRETATION: 
The Contract is intended by the parties as a final, complete and exclusive Statement of the terms of their 
agreement. No course of prior dealing between the parties or course of performance or usage of the trade 
shall be relevant to supplement or explain any term used in the Contract. Although the Contract may have 
been substantially drafted by one party, it is the intent of the parties that all provisions be construed in a 
manner to be fair to both parties, reading no provisions more strictly against one party or the other. 
Whenever a term defined by the Uniform Commercial Code, as enacted by the State of Texas, is used in the 
Contract, the UCC definition shall control, unless otherwise defined in the Contract. 

1.32 DISPUTE RESOLUTION: 
A. If a dispute arises out of or relates to the Contract, or the breach thereof, the parties agree to negotiate 

prior to prosecuting a suit for damages. However, this Section does not prohibit the filing of a lawsuit 
to toll the running of a statute of limitations or to seek injunctive relief. Either party may make a written 
request for a meeting between representatives of each party within 14 calendar days after receipt of 
the request or such later period as agreed by the parties. Each party shall include, at a minimum, one 
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senior level individual with decision-making authority regarding the dispute. The purpose of this and 
any subsequent meeting is to attempt in good faith to negotiate a resolution of the dispute. If, within 
30 calendar days after such meeting, the parties have not succeeded in negotiating a resolution of the 
dispute, they will proceed directly to mediation as described below. Negotiation may be waived by a 
written agreement signed by both parties, in which event the parties may proceed directly to mediation 
as described below. 

B. If the efforts to resolve the dispute through negotiation fail, or the parties waive the negotiation 
process, the parties may select, within 30 calendar days, a mediator trained in mediation skills to assist 
with resolution of the dispute. Should they choose this option, the City and the Contractor agree to act 
in good faith in the selection of the mediator and to consider qualified individuals nominated to act as 
mediator. Nothing in the Contract prevents the parties from relying on the skills of a person who is 
trained in the subject matter of the dispute or a Contract interpretation expert. If the parties fail to 
agree on a mediator within 30 calendar days of initiation of the mediation process, the mediator shall 
be selected by the Travis County Dispute Resolution Center. The parties agree to participate in 
mediation in good faith for up to 30 calendar days from the date of the first mediation session. The City 
and the Contractor will share the mediator's fees equally and the parties will bear their own costs of 
participation such as fees for any consultants or attorneys they may utilize to represent them or 
otherwise assist them in the mediation. 

1.33 JURISDICTION AND VENUE: 

The Contract is made under and shall be governed by the laws of the State of Texas, including, when 
applicable, the Uniform Commercial Code as adopted in Texas, Bus. & Comm. Code, Chapter 1, excluding 
any rule or principle that would refer to and apply the substantive law of another State or jurisdiction. All 
issues arising from this Contract shall be resolved in the courts of Travis County, Texas and the parties agree 
to submit to the exclusive personal jurisdiction of such courts. The foregoing, however, shall not be 
construed or interpreted to limit or restrict the right or ability of the City to seek and secure injunctive relief 
from any competent authority as contemplated herein. 

1.34 INVALIDITY: 
The invalidity, illegality, or unenforceability of any provision ofthe Contract shall in no way affect the validity 
or enforceability of any other portion or provision of the Contract. Any void provision shall be deemed 
severed from the Contract and the balance of the Contract shall be construed and enforced as if the 
Contract did not contain the particular portion or provision held to be void. The parties further agree to 
reform the Contract to replace any stricken provision with a valid provision that comes as close as possible 
to the intent of the stricken provision. The provisions of this Section shall not prevent this entire Contract 
from being void should a provision which is the essence of the Contract be determined to be void. 

1.35 HOLIDAYS: 
The following holidays are observed by the City: 

Holiday Date Observed 

New Year's Day January 1 

Martin Luther King, Jr.'s Birthday Third Monday in January 
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Juneteenth 

Independence Day 

Labor Day 

Veteran's Day 
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Friday after Thanksgiving 
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Third Monday in February 

Last Monday in May 

June 18 

July4 

First Monday in September 

November 11 

Fourth Thursday in November 

Friday after Thanksgiving 

December 24 

December 25 

If a Legal Holiday falls on Saturday, it will be observed on the preceding Friday. If a Legal Holiday falls on 
Sunday, it will be observed on the following Monday. 

1.36 SURVIVABILITY OF OBLIGATIONS: 

All provisions ofthe Contract that impose continuing obligations on the parties, including but not limited to 
the warranty, indemnity, and confidentiality obligations of the parties, shall survive the expiration or 
termination of the Contract. 

1.37 COOPERATIVE CONTRACT: 

A. The City has entered into lnterlocal Purchasing Agreements with other governmental entities, for the 
purpose of accessing their cooperative contracts and making available our cooperative contracts, 
pursuant to the lnterlocal Cooperation Act, Chapter 791 of the Texas Government Code. The Contractor 
agrees to offer the same prices and terms and conditions of this cooperative contract to other eligible 
governmental agencies that have entered into an interlocal agreement with the City for the purpose of 
accessing the City's cooperative contracts. 

B. The City does not accept any responsibility or liability for the purchases by other governmental entities 
made under a separate contract based on this cooperative contract. 

1.38 NON-DEBARMENT CERTIFICATION: 

When using Federal funds, the City of Austin does not Contract with or make prime or sub-awards to parties 
that are debarred or whose principals are debarred from Federal Contracts. By accepting a Contract with 
the City, the Vendor certifies that its firm and its principals are not currently debarred from doing business 
with the Federal Government, as indicated by the General Services Administration List of Parties Excluded 
from Federal Procurement and Non-Procurement Programs. The Contractor shall notify the Procurement 
Specialist within five business days if they become debarred from doing business with the Federal 
Government during the term of the Contract. 
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A. Equal Employment Opportunity: No Contractor, or Contractor's agent, shall engage in any 
discriminatory employment practice as defined in Chapter 5-4 of the City Code. No Offer submitted to 
the City shall be considered, nor any Purchase Order issued, or any Contract awarded by the City unless 
the Offerer has executed and filed with the City Purchasing Office a current Non-Discrimination 
Certification. Non-compliance with Chapter 5-4 of the City Code may result in sanctions, including 
termination ofthe Contract and the Contractor's suspension or debarment from participation on future 
City Contracts until deemed compliant with Chapter 5-4. 

B. Non-Retaliation: The Contractor agrees to prohibit retaliation, discharge or otherwise discrimination 
against any employee or applicant for employment who has inquired about, discussed or disclosed their 
compensation. 

C. Americans with Disabilities Act (ADA) Compliance: No Contractor, or Contractor's agent, shall engage 
in any discriminatory practice against individuals with disabilities as defined in the ADA, including but 
not limited to: employment, accessibility to goods and services, reasonable accommodations, and 
effective communications. 

1.40 MANDATORY ANTI-ISRAEL BOYCOTT PROVISION: 

Pursuant to Amawi v. Pflugerville Independent School District, 373 F.Supp.3d 717 (W.D. Texas 2019), the 
State of Texas is preliminarily enjoined from enforcing this provision. However, if that injunction is lifted, 
this provision may apply to the Contract: 

Pursuant to Texas Government Code §2271.002, the City is prohibited from contracting with any "company" 
for goods or services unless the following verification is included in this Contract. 

A. For the purposes of this Section only, the terms "company" and "boycott Israel" have the meaning 
assigned by Texas Government Code §2271.001. 
B. lfthe Contractor qualifies as a "company", then the Contractor verifies that he: 
i. does not "boycott Israel"; and 
ii. will not "boycott Israel" during the term of this Contract. 
C. The Contractor's obligations under this Section, if any exist, will automatically cease or be reduced to 

the extent that the requirements of Texas Government Code Chapter 2271 are subsequently repealed, 

reduced, or declared unenforceable or invalid in whole or in part by any court or tribunal of competent 

jurisdiction or by the Texas Attorney General, without any further impact on the validity or continuity of 

this Contract. 

1.41 PROHIBITION ON LGBTQ+ CONVERSION THERAPY: 

The Contractor certifies that it is aware of City Council Resolution No. 20191114-056, which prohibits the 
City from Contracting with entities that engage in certain practices related to conversion therapy. By 
accepting this Contract, the Contractor agrees that: (1) its firm and its principals are not currently and will 
not during the term of the Contract engage in practicing LGBTQ+ conversion therapy; referring persons to 
a healthcare provider or other person or organization for LGBTQ+ conversion therapy; or Contracting with 
another entity to conduct LGBTQ+ conversion therapy; and (2) ifthe City determines in its sole discretion 
that Contractor has during the term ofthis Contract engaged in any such practices, the City may 
terminate this Contract without penalty to the City. 
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2.1 DELIVERY AND PACKAGING TERMS: 

A. DELIVERY AND TRANSPORTATION CHARGES: Deliverables shall be shipped F.O.B. destination, prepaid 
and allowed unless otherwise specified. Unless otherwise stated in this Contract, the Contractor's price 
shall be deemed to include all delivery and transportation charges of required mode of transportation. 
The City shall have the right to designate what method of transportation shall be used to ship the 
Deliverables. The place of delivery shall be set forth in the block of the Purchase Order or Delivery Order 
entitled "SHIP TO" and/or Offer Sheet. Unless requested by the City, deliveries shall not be made on 
City-recognized legal holidays. The City expressly reserves all rights under law, to inspect the 
Deliverables at delivery before accepting them, and to reject defective or non-conforming Deliverables. 

B. NO REPLACEMENT OF DEFECTIVE TENDER: Every tender or delivery of Deliverables must fully comply 

with all provisions of the Contract as to time of delivery, quality, and quantity. Any non-complying 

tender shall constitute a breach. However, the Contractor shall have the right to substitute a 

conforming tender; provided ifthe time for performance has not yet expired. The Contractor shall notify 

the City of the intention to cure and may then make a conforming tender within the time allotted in the 

Contract. 

C. ACCEPTANCE OF INCOMPLETE OR NON-CONFORMING DELIVERABLES: All Deliverables must be shipped 
complete unless arrangements for partial shipments are made in advance. If, instead of requiring 
immediate correction or removal and replacement of defective or non-conforming Deliverables, the 
City prefers to accept it, the City may do so. The Contractor shall pay all claims, costs, losses and 
damages attributable to the City's evaluation of and determination to accept such defective or non­
conforming Deliverables or Services. If any such acceptance occurs prior to final payment, the City may 
deduct such amounts as are necessary to compensate the City for the diminished value of the defective 
or non-conforming Deliverables or Services. lfthe acceptance occurs after final payment, such amount 
will be refunded to the City by the Contractor within 30 calendar days of notification provided by the 
City. 

D. RIGHT OF INSPECTION AND REJECTION: The City expressly reserves all rights under law to inspect the 
Deliverables at delivery before accepting them, and to reject defective or non-conforming Deliverables 

E. CONTRACTOR PACKAGING DELIVERABLES: The Contractor will package Deliverables in accordance with 
good commercial practice and shall include a packing list showing the description of each item, the 
quantity and unit price. Unless otherwise provided in the Specifications, each shipping container shall 
be clearly and permanently marked as follows: (a) The Contractor's name and address, (b) the City's 
name, address and Purchase Order or Delivery Order number and the price agreement number if 
applicable, (c) container number and total number of containers, e.g. box 1 of 4 boxes, and (d) the 
number of the container bearing the packing list. The Contractor shall bear the cost of packaging. 
Deliverables shall be suitably packed to secure lowest transportation costs and to conform with 
requirements of common carriers and any applicable Specifications. The City's count or weight shall be 
final and conclusive on shipments not accompanied by packing lists. 

2.2 WARRANTY: 

A. PRICE: 
i. The Contractor certifies that the prices in the Offer have been arrived at independently without 

consultation, communication, or agreement for the purpose of restricting competition, as to any 
matter relating to such fees with any other firm or with any competitor. 
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ii. The Contractor warrants that its prices provided in this Contract are no higher than its current prices 
on orders for similar goods under similar terms of purchase. 

B. TITLE & RISK OF LOSS: Title to and risk of loss of the Deliverables shall pass to the City only when the 
City actually receives and accepts the Deliverables. The Contractor warrants that it has good and 
indefeasible title to all Deliverables furnished under the Contract, and that the Deliverables are free 
and clear of all liens, claims, security interests and encumbrances. The Contractor shall indemnify and 
hold the City harmless from and against all adverse title claims to the Deliverables. 

C. DELIVERABLES: The Contractor warrants and represents that all Deliverables sold the City under the 
Contract shall be free from defects in design, workmanship or manufacture, and conform in all material 
respects to the Specifications, drawings, and descriptions in the Solicitation, to any samples furnished 
by the Contractor, to the terms, covenants and conditions of the Contract, and to all applicable State, 
Federal or local laws, rules, and regulations, and industry codes and standards. Unless otherwise stated 
in the Solicitation, the Deliverables shall be new or recycled merchandise, and not used or 
reconditioned. 

i. The Contractor may not limit, exclude or disclaim the foregoing warranty or any warranty implied 
by law; and any attempt to do so shall be without force or effect. 

ii. Unless otherwise specified in the Contract, the warranty period shall be at least one year from the 
date of acceptance of the Deliverables or from the date of acceptance of any replacement 
Deliverables. If during the warranty period, one or more of the above warranties are breached, the 
Contractor shall promptly upon receipt of demand either repair the non-conforming Deliverables 
or replace the non-conforming Deliverables with fully conforming Deliverables, at the City's option 
and at no additional cost to the City. All costs incidental to such repair or replacement, including 
but not limited to, any packaging and shipping costs, shall be borne exclusively by the Contractor. 
The City shall endeavor to give the Contractor written notice of the breach of warranty within 30 
calendar days of discovery of the breach of warranty, but failure to give timely notice shall not 
impair the City's rights under this Section. 

iii. If the Contractor is unable or unwilling to repair or replace defective or non-conforming 
Deliverables as required by the City, then in addition to any other available remedy, the City may 
reduce the quantity of Deliverables it may be required to purchase under the Contract from the 
Contractor, and purchase conforming Deliverables from other sources. In such event, the 
Contractor shall pay to the City upon demand the increased cost, if any, incurred by the City to 
procure such Deliverables from another source. 

iv. If the Contractor is not the manufacturer, and the Deliverables are covered by a separate 
manufacturer's warranty, the Contractor shall transfer and assign such manufacturer's warranty to 
the City. If for any reason the manufacturer's warranty cannot be fully transferred to the City, the 
Contractor shall fully assist and cooperate with the City to enforce such manufacturer's warranty 
for the benefit of the City. 

2.3 WARRANTY BY CONTRACTOR AGAINST INFRINGEMENTS: 
A. The Contractor represents and warrants to the City that: (i) the Contractor shall provide the City good 

and indefeasible title to the Deliverables and (ii) the Deliverables supplied by the Contractor in 
accordance with the Specifications in the Contract will not infringe, directly or contributorily, any 
patent, trademark, copyright, trade secret, or any other intellectual property right of any kind of any 
third party; that no claims have been made by any person or entity with respect to the ownership or 
operation of the Deliverables and the Contractor does not know of any valid basis for any such claims. 
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B. The Contractor shall, at its sole expense, defend, indemnify, and hold the City harmless from and against 
all liability, damages, and costs (including court costs and reasonable fees of attorneys and other 
professionals) arising out of or resulting from: (i) any claim that the City's exercise anywhere in the 
world ofthe rights associated with the City's' ownership, and if applicable, license rights, and its use of 
the Deliverables infringes the intellectual property rights of any third party; or (ii) the Contractor's 
breach of any of Contractor's representations or warranties Stated in this Contract. 

C. In the event of any such claim, the City shall have the right to monitor such claim or at its option engage 
its own separate counsel to act as co-counsel on the City's behalf. Further, Contractor agrees that the 
City's Specifications regarding the Deliverables shall in no way diminish Contractor's warranties or 
obligations under this Paragraph and the City makes no warranty that the production, development, or 
delivery of such Deliverables will not impact such warranties of Contractor. 

2.4 RESTOCKING FEES: 

A. The Contractor may bill the City restocking fees (if specifically authorized by this Contract) for parts 
that are Ordered by the City under the Contract and returned for refund. The Contractor is not obligated 
to accept for refund any part that is not resalable and/or not in the same condition as when purchased. 

B. Restocking fees may be charged to the City when multiple parts or groups of parts are returned for 
refund at one time due to the City inventory warehouse cleaning, unless these parts are returned at an 
annual pre-arranged date. The date for the annual return shall be mutually agreed upon between the 
City and the Contractor. 

2.5 PUBLISHED PRICE LISTS: 

The Published Price List may be superseded or replaced during the Contract term only if price revisions are 
the result of a modification to the manufacturer's official Published Price List. Written notification from the 
Contractor of price changes, along with one copy of the revised manufacturer's official Published Price List 
must be submitted to the Purchasing Office with the effective date of change to be at least 30 calendar days 
after written notification. The City reserves the right to refuse any list revision. The discounts or markups 
on equipment rental, material, supplies, parts, and Contract services shall be fixed throughout the term of 
the Contract and are not subject to increase. Failure to submit written notification of Published Price List 
revisions will result in the rejection of new prices being Invoiced. The City will only pay Invoices according 
to the last approved price list. 

2.6 OWNERSHIP AND USE OF DELIVERABLES: 

The City shall own all rights, titles, and interests throughout the world in and to the Deliverables, except as 
stated below. 

A. Patents: As to any patentable subject matter contained in the Deliverables, the Contractor agrees to 
disclose such patentable subject matter to the City. Further, if requested by the City, the Contractor 
agrees to assign and, if necessary, cause each of its employees to assign the entire right, title, and 
interest to specific inventions under such patentable subject matter to the City and to execute, 
acknowledge, and deliver and, if necessary, cause each of its employees to execute, acknowledge, and 
deliver an assignment of letters patent, in a form to be reasonably approved by the City, to the City 
upon request by the City. 

B. Copyrights: As to any Deliverable containing copyrighted subject matter, the Contractor agrees that 
upon their creation, such Deliverables shall be considered as work made-for-hire by the Contractor for 
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the City and the City shall own all copyrights. In and to such Deliverables, provided however, that 
nothing in this Paragraph shall negate the City's sole or joint ownership of any such Deliverables arising 
by virtue of the City's sole or joint authorship of such Deliverables. Should by operation of law, such 
Deliverables not be considered work made-for-hire, the Contractor hereby assigns to the City (and 
agrees to cause each of its employees providing services to the City hereunder to execute, 
acknowledge, and deliver an assignment to the City of Austin) all worldwide right, title, and interest in 
and to such Deliverables. With respect to such work made-for-hire, the Contractor agrees to execute, 
acknowledge and deliver and cause each of its employees providing services to the City hereunder to 
execute, acknowledge, and deliver a work-for-hire agreement, in a form to be reasonably approved by 
the City, to the City upon delivery of such Deliverables to the City or at such other time as the City may 
request. 

C. Additional Assignments: The Contractor further agrees to, and if applicable, cause each of its 
employees to execute, acknowledge, and deliver all applications, Specifications, oaths, assignments, 
and all other instruments which the City might reasonably deem necessary in order to apply for and 
obtain copyright protection, mask work registration, trademark registration and/or protection, letters 
patent, or any similar rights in any and all countries and in order to assign and convey to the City, its 
successors, assigns, and nominees, the sole and exclusive right, title, and interest in and to the 
Deliverables, The Contractor's obligations to execute acknowledge, and deliver (or cause to be 
executed, acknowledged, and delivered) instruments or papers such as those described in this Clause 
shall continue after the termination of this Contract with respect to such Deliverables. In the event the 
City should not seek to obtain copyright protection, mask work registration or patent protection for any 
of the Deliverables, but should arise to keep the same secret, the Contractor agrees to treat the same 
as Confidential Information under the terms of Paragraph above 

2.7 HAZARDOUS MATERIALS: 

A. If this Contract involves hazardous materials, the Contractor shall provide the City the Safety Data 

Sheets (SDS) on all chemicals and hazardous materials being used, specifying the generic and trade 

name of product, product specification, and full hazard information including receiving and storage 

hazards. Instructions, special equipment needed for handling, information on approved containers, and 

instructions for the disposal ofthe material are also required. 

B. Failure to submit the SDS is grounds for the City to terminate this Contract immediately. 

C. The SDS, instructions and information required in Paragraph "A" must be included with each shipment 

under the Contract. 
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NON-DISCRIMINATION AND NON-RETALIATION CERTIFICATION 

Instruction. Offerors shall read and acknowledge this certification by checking the box below. Offerors that do 
not check the box below indicating their compliance with this certification shall be determined nonresponsive. 

181 
(Check) 

OFFEROR HEREBY CERTIFIES 
Offeror has read the following and will comply with Austin City Code, Sec. 5-4-2. 

1. Not to engage in any discriminatory employment practice defined in this chapter; 

2. To take affirmative action to ensure that applicants are employed, and that employees are treated during 
employment, without discrimination being practiced against them as defined in this chapter, including 
affirmative action relative to employment, promotion, demotion or transfer, recruitment or recruitment 
advertising, layoff or termination, rate of pay or other forms of compensation, and selection for training or 
any other terms, conditions or privileges of employment; 

3. To post in conspicuous places, available to employees and applicants for employment, notices to be provided 
by the Equal Employment/Fair Housing Office setting forth the provisions of this chapter. 

4. To state in all solicitations or advertisements for employees placed by or on behalf of the Contractor, that all 
qualified applicants will receive consideration for employment without regard to race, creed, color, religion, 
national origin, sexual orientation, gender identity, disability, sex or age. 

5. To obtain a written statement from any labor union or labor organization furnishing labor or service to 
Contractors in which said union or organization has agreed not to engage in any discriminatory employment 
practices as defined in this chapter and to take affirmative action to implement policies and provisions of this 
chapter. 

6. To cooperate fully with City and the Equal Employment/Fair Housing Office in connection with any 
investigation or conciliation effort of the Equal Employment/Fair Housing Office to ensure that the purpose 
of the provisions against discriminatory employment practices are being carried out. 

7. To require of all subcontractors having 15 or more employees who hold any subcontract providing for the 
expenditure of $2,000 or more in connection with any contract with the City subject to the terms of this 
chapter that they do not engage in any discriminatory employment practice as defined in this chapter. 

For the purposes of this Offer and any resulting Contract, Contractor adopts the provisions of the City's Minimum 
Non-Discrimination and Non-Retaliation Policy set forth below. 
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MINIMUM NON-DISCRIMINATION AND NON-RETALIATION POLICY 

1. As an Equal Employment Opportunity (EEO) 
employer, the Contractor will conduct its personnel 
activities in accordance with established federal, state 
and local EEO laws and regulations. The Contractor 
will not discriminate against any applicant or 
employee based on race, creed, color, national origin, 
sex, age, religion, veteran status, gender identity, 
disability, or sexual orientation. This policy covers all 
aspects of employment, including hiring, placement, 
upgrading, transfer, demotion, recruitment, 
recruitment advertising, selection for training and 
apprenticeship, rates of pay or other forms of 
compensation, and layoff or termination. 

2. The Contractor agrees to prohibit retaliation, 
discharge or otherwise discrimination against any 
employee or applicant for employment who has 
inquired about, discussed or disclosed their 
compensation. 

3. Further, employees who experience discrimination, 
sexual harassment, or another form of harassment 
should immediately report it to their supervisor. If this 
is not a suitable avenue for addressing their 
compliant, employees are advised to contact another 
member of management or their human resources 
representative. No employee shall be discriminated 
against, harassed, intimidated, nor suffer any reprisal 
as a result of reporting a violation of this policy. 
Furthermore, any employee, supervisor, or manager 
who becomes aware of any such discrimination or 
harassment should immediately report it to executive 
management or the human resources office to ensure 
that such conduct does not continue. 

4. Contractor agrees that to the extent of any 
inconsistency, omission, or conflict with its current 
non-discrimination and nonretaliation employment 
policy, the Contractor has expressly adopted the 
prov1s1ons of the City's Minimum Non­
Discrimination Policy contained in Section 5-4-2 of 
the City Code and set forth above, as the Contractor's 

(060520) 

Non-Discrimination Policy or as an amendment to 
such Policy and such provisions are intended to not 
only supplement the Contractor's policy, but will also 
supersede the Contractor's policy to the extent of any 
conflict. 

5. UPON CONTRACT AWARD, THE 
CONTRACTOR SHALL PROVIDE THE CITY A 
COPY OF THE CONTRACTOR'S 
NONDISCRIMINATION AND NON-
RETALIATION POLICIES ON COMPANY 
LETTERHEAD, WHICH CONFORMS IN FORM, 
SCOPE, AND CONTENT TO THE CITY'S 
MINIMUM NON-DISCRIMINATION AND NON­
RETALIATION POLICIES, AS SET FORTH 
HEREIN, OR THIS NON-DISCRIMINATION 
AND NON-RETALIATION POLICY, WHICH 
HAS BEEN ADOPTED BY THE CONTRACTOR 
FOR ALL PURPOSES WILL BE CONSIDERED 
THE CONTRACTOR'S NON-DISCRIMINATION 
AND NON-RETALIATION POLICY WITHOUT 
THE REQUIREMENT OF A SEPARATE 
SUBMITTAL. 

6. Contractor agrees that non-compliance with Chapter 5-
4 and the City's Non-Retaliation Policy may result in 
sanctions, including termination of the contract and 
suspension or debarment from participation in future 
City contracts until deemed compliant with the 
requirements of Chapter 5-4 and the Non-Retaliation 
Policy. 

7. The Contractor agrees that this Non-Discrimination 
and Non-Retaliation Certificate, which the Contractor 
has executed and filed with the City, will remain in 
force and effect for one year from the date of filling. 
The Contractor further agrees that, in consideration of 
the receipt of continued Contract payment, the 
Contractor's Non-Discrimination and Non­
Retaliation Policy will automatically renew from 
year-to-year for the term of the underlying Contract. 
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YOKOGAWA 
Yokogawa Fluid Imaging Technologies •=~· FlowCam® 
Vendor Contact Information 
Prepared By Harry Nelson 
Email Harry.nelson@fluidimaging.com 

Quotation For 
Account Name 
Contact Name 

Address Information 
Shipping Address 

Quote Information 

City of Austin, TX 
Racquel Bass 

Quote Number 210512 

Totals 

Terms 

Company Address 

Phone 
Fax 

Phone 
Email 

Billing Address 

Created Date 
Expiration Date 

Subtotal 
Total 

- International Shipments CPT (To specified shipping address above, per lncoterms 2010) 

200 Enterprise Dr 
Scarborough, ME 04074 
USA 
(207) 289-3200 
(207) 289-3101 

(512) 972-1462 
Racquel.bass@austintexas.gov 

5/5/2021 
9/30/2021 

$104,200 
$150,000 

- USA Domestic Shipments FOB Origin, freight prepaid (To specified shipping address above) 
- Price in U.S. Dollars 
- Customs, Duties, and Taxes not included 
- Fifty percent (50%) deposit required with order, balance due prior to shipment via Wire Transfer 
- Authorization by Fluid Imaging Technologies Inc. is required prior to order submission if paying by Letter of Credit. 
Inquire with Sales representative for Letter of Credit requirements. 
- Financing Available 

Shipment: Within 6-8 weeks 
Send Purchase Orders to: Orders@Fluidlmaging.com 

Yokogawa Fluid Imaging Technologies, Inc. 200 Enterprise Drive, Scarborough, Maine 04074 USA www.fluidimaging.com 



YOKOGAWA •=~· FlowCam 
® 

Yokogawa Fluid Imaging Technologies 

Please see detail of Quote Line Items below: 

Items 
I. 

FlowCam Cyano - Bench Top FlowCam 8400 for Dynamic Imaging Particle $88,000 $88,000 
633 nm, Color 

1 
Analysis: Color camera, Auto Focus, Auto Image & Laser 
Trigger Mode, 633 nm laser for fluorescence triggering 
(Ch 1 700 +/- 10, Ch2 650 +/- 10) 

8000 Aquatic 8000 Series: 4X Objective, FOV300 flow cell, 5 ml $4,150 $4,150 
Objective Kit: 4X, 

1 
syringe pump, 300 µm nitex mesh; l0X Objective, 

l0X FOVlO0 flow cell, 1 ml syringe pump, 100 µm nitex 
mesh. Includes pipette tips and Auto Focus beads. 

8000 Ship Kit North FlowCam 8000 Series: Polyethylene Reusable Shipping $1,880 $1,880 
American, Advanced 1 Crate and Type B 8000 Accessory Kit, Includes the large 
w/ 32in Monitor 32" monitor. (Japan and North America) 
Satellite License -

1 
Software: Visual Spreadsheet Version 5 Series Satellite $5,150 $5,150 

ViSP 5.X License for Remote Data Analysis 
Training On-Demand Training: Customers should expect a blend of pre- $0 $0 

recorded training modules, as well as one-on-one 

1 
customized sessions. Sessions are scheduled at a 
mutually agreeable time. Technical support is available 
from 8:30-5 p.m. EST to respond to on-demand 
questions. 

FOV Cleaning Kit Consumable: Includes Luer lock, 20 ml syringe, lens $30 $150 

5 
paper, 70 µm cell strainer, 0.22 µm filter, and Citrajet 
cleaning agent. 

Flow Cell - FOV 8000 Series: l00um Field of View Machined Cuvette $2,430 $14,580 
6 Flow Cell with Tubing and Holder. Sizes l00µm x 700µ, 

and 300µ x 1,500µ 
Training - 2 Days at Training (2 Day) to teach 4 -6 people how to operate the $8,000 $8,000 
Customer Site 1 FlowCam and assist in designing a method to run the 

customer sample. Travel and expenses are included in price. 
Shipping 

1 
Shipping of FlowCam to Customer Site $100 $100 

Laser Replacement 
1 

Replacement of 633nm Laser - Calibration and $12,000 $12,000 
Alignment. Labor Included 

8000 Pi Stage Repair 
1 

Replacement of Pi Stage (Automated Focusing $4,950 $4,950 
Mechanism) 

Mini-lTX Computer 
1 

Replacement of FlowCam Computer. Includes updating $6,000 $6,000 
all software 

Pump Syringe 
4 

New Pump Syringe. No Labor Required . $300 $1,200 

VisualSpreadsheet Update of VisualSpreadsheet Software for both $1,920 $3,840 
Upgrade 2 FlowCam and Satellite License 

Total 150 000 

Yokogawa Fluid Imaging Technologies, Inc. 200 Enterprise Drive, Scarborough, Maine 04074 USA www.fluidimaging.com 



YOKOGAWA 
Yokogawa Fluid Imaging Technologies •=~· FlowCam® 
Warranty 

Standard Limited Warranty 

Fluid Imaging Technologies, Inc. ("Seller") warrants that the FlowCam® product ("Product") purchased by you ("Customer") shall be 
free from material defects in workmanship and material for a period of one (1) year from the date of shipment by the Seller (the 
"Limited Warranty"); provided, however, that the Limited Warranty does not cover any consumables (flow cells, flow cell holders, or 
tubing) or third party manufactured/customer purchased items incorporated in the Product. For Service and Spare/Replacement 
parts, the Seller also warrants the services we perform and the spare and replacement parts we install, for a period of one (1) year 
from the date of performance of such services and the date of installation of the spare or replacement parts, respectively. Customer 
understands and agrees that the Limited Warranty shall only apply if Customer has used the Product in accordance with all 
specifications, documentation and other information provided to Customer by Seller. Customer's sole and exclusive remedy and 
Seller's entire liability under the Limited Warranty shall be (i) at Seller's option, repair or replacement of the Product or any defective 
Product components (including any labor or other services related thereto), and (ii) all shipping costs related to the repair or 
replacement of the Product or any defective Product components for both on-site and off-site repairs and replacements. Any 
Product or Product components returned to Seller must have prior approval and must reference a Return Material Authorization 
(RMA) number issued by Seller. In the event Seller determines that the entire Product must be returned to Seller for repair or 
replacement, such Product must be shipped in its original shipping container to assure adequate protection during transit. If the 
original shipping container is not available, a new shipping container may be purchased from Fluid Imaging Technologies, Inc. at an 
additional cost. The foregoing Limited Warranty is in lieu of all other warranties, written or oral, express or implied, including, but 
not limited to, a warranty of merchantability, non-infringement, title or fitness for a particular purpose. In no event shall seller be 
liable for any direct, indirect, consequential, punitive, incidental or any other damages of any kind whatsoever, arising out of or 
relating to the product, any product components, any specifications, documentation or other information provided to customer in 
connection with the product, or the limited warrant set forth herein, even if seller has been advised of, or otherwise should have 
been aware of, the possibility of such damages, and regardless of the legal theory or basis for such claim. 
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