CONTRACT BETWEEN THE CITY OF AUSTIN (“City”)
AND
Howden Roots LLC (“Contractor”)
for
Long Term Service Ageement for Turblex Blowers
MA 2200 NA230000118

The City accepts the Contractor’s Offer (as referenced in Section 1.1.3 below) for the above
requirement and enters into the following Contract.

This Contract is between Howden Roots LLC, having offices at 900 West Mount St.,
Connersville, IN. and the City, a home-rule municipality incorporated by the State of Texas, and is
effective as of the date executed by the City (“Effective Date”).

1.1 Thi ntract i m f the followin men
1.1.1 This Contract
1.1.2 The City’s Terms and Conditions attached hereto as Exhibit A.
1.1.3 Howden Roots LLC Offer, HROJAF.AM.000944 dated 8/02/2022 attached hereto as Exhibit
B.

1.2 Order of Precedence. Any inconsistency or conflict in the Contract documents shall be
resolved by giving precedence in the following order:
1.2.1 This Contract
1.2.2 The City’s Terms and Conditions including all documents incorporated by reference.
1.2.3 The Contractor’s Offer as referenced in Section 1.1.3, including subsequent clarifications.
1.3 Ierm of Contract,

1.3.1  Term of Contract. The Contract shall commence upon execution and remain in
place for a term of five years or the City terminates the contract.

DELIVERY REQUIREMENTS:
1.1 The delivery location will be annotated on the Delivery Order at the time of order.

1.2 Hours of Work are restricted to 7:30 am to 4:00 p.m. CST, Monday through Friday
(except City observed holidays).



2. INVOICE AND PAYMENT ADDRESS:
The City’s preference is to have itemized invoices emailed or mailed to the below address:

City of Austin
Department: Austin Water
Attn: South Austin Regional Lab
Address: 1017 Fallwell Lane
City, State Zip Code: Del Valle, Tx 78617
Email; AWSarAP@austintexas.gov

For questions regarding your invoice/payment please contact the City Contract Manager.

3. DESIGNATION OF KEY PERSONNEL:

The City and the Contractor resolve to keep the same key personnel assigned to this engagement throughout its
term. In the event that it becomes necessary for the Contractor to replace any key personnel, the replacement
will be an individual(s) having equivalent experience and competence in executing projects such as the one
described herein. Additionally, the Contractor shall promptly notify the City and obtain written approval for the
replacement. Such approval shall not be unreasonably withheld.

The City’s key personnel are identified as follows:

Name Phone Number Email Address

,(\ﬁrr‘gggtr Georgia Billela (512) 972-0096 | Georgia Billela@austintexas.gov
Contractual Jimmy Lofgran . .

: (512) 972-0337 Jimmy.Lofgran@austintexas.gov
Monitor
agﬁ??gional Tony Luna (512) 972-0616 Tony.Luna@austintexas.gov
Procurement - - .
Specialist William Toler (512) 974-5024 William.Toler@austintexas.gov

1.3 Compensation. The Contractor shall be paid a total Not-to-Exceed amount of $250,000 for the
Contract term. Payment shall be made upon successful completion of services or delivery of
goods as outlined in each individual Delivery Order.

1.4 Quantity of Work. There is no guaranteed quantity of work for the period of the Contract and
there are no minimum order quantities. Work will be on an as needed basis as specified by the
City for each Delivery Order

This Contract (including any Exhibits) constitutes the entire agreement of the parties regarding the
subject matter of this Contract and supersedes all prior and contemporaneous agreements and
understandings, whether written or oral, relating to such subject matter. This Contract may be
altered, amended, or modified only by a written instrument signed by the duly authorized
representatives of both parties.

In witness whereof, the parties have caused a duly authorized representative to execute this Contract
on the date set forth below.



Howden North America Inc

Darryl C. Halter

Printed Name of Authorized Person

Darnye C. Hateen

CITY OF AUSTIN

William J. Toler

Signature

Vice President, Aftermarket

Printed Name of Authorized Person

H N/ Digitally signed by Erin D'Vincent
E rl n D VI n Ce nt Date: 2023.04.13 14:58:55 -05'00'

Title:
03/27/2023

Signature

Procurement Specialist |lI

Date:

Title:

2/22/2023

Date:



Exhibit A

CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

The Contractor agrees that the Contract shall be governed by the following terms and conditions.

1.2

1.3

14

GENERAL

TERM OF CONTRACT:

A.

The Contract shall commence upon execution unless otherwise specified and shall continue in effect
until all obligations are performed in accordance with the Contract. Upon written notice to the
Contractor from the City’s Purchasing Officer or designee, unless specified otherwise in the Scope of
Work, the Contract may be extended beyond the initial term at the City’s sole option unless the
Contractor is notified 30 days prior to the expiration. If the City exercises any extension option, all
terms, conditions, and provisions of the Contract shall remain in effect for that extension period, subject
only to any economic price adjustment otherwise allowed under the Contract.

Upon expiration of the initial term or any period of extension, the Contractor agrees to holdover under
the terms and conditions of this Contract for such a period as is reasonably necessary for the City to re-
solicit and/or complete the Deliverables due under this Contract. Any holdover period will not exceed
180 calendar days unless mutually agreed on by both parties in writing.

INDEFINITE QUANTITY:

The quantities and/or services listed herein are estimates of the goods and services needed by the City for
the period of the Contract. The City reserves the right to purchase more or less of these quantities and/or
services as may be required during the Contract term. Quantities and/or services will be as needed and
specified by the City for each order. Unless specified in the Contract, there are no minimum order
quantities.

INVOICES:

A.

The Contractor shall submit separate Invoices for each Order after each delivery or on the schedule
provided in the Contract. If partial shipments or deliveries are authorized by the City, a separate Invoice
must be sent for each shipment or delivery made.

Invoices shall be sent to the address on the Purchase Order of Delivery Order in the section entitled,
“BILL TO”. Proper Invoices must include a unique Invoice number, the purchase Order or delivery Order
number, the master agreement number (if applicable), the Department’s Name, and the name of the
point of contact for the Department. Invoices shall be itemized according to pricing structure in the
Contract. A copy of the bill of lading and the freight waybill, when applicable, shall be attached to the
Invoice. The Contractor’s name and, if applicable, the tax identification number on the Invoice must
exactly match the information in the Vendor’s registration with the City. Unless otherwise instructed in
writing, the City may rely on the remittance address specified on the Contractor’s Invoice. Invoices
received without all required information cannot be processed and will be returned to the vendor.
Invoices for labor shall include a tabulation of work-hours at the appropriate rates and grouped by work
Order number. Time billed for labor shall be limited to hours actually worked.

Unless otherwise expressly authorized in the Contract, the Contractor shall pass through all
Subcontracting and other authorized expenses at actual cost without markup.

Federal excise taxes, State taxes, or City sales taxes must not be included in the Invoiced amount. The
City will furnish a tax exemption certificate upon request.

PAYMENT:
A. All proper Invoices received by the City will be paid within 30 calendar days of the City’s receipt of the

Deliverables or of the Invoice, whichever is later.

Standard Terms & Conditions 1 Rev. 09-20-2021



B.

vi.

Vii.

E.

CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

If payment is not timely made, (per Paragraph A), interest shall accrue on the unpaid balance at the
lesser of the rate specified in Texas Government Code §2251.025 or the maximum lawful rate; except,
if paymentis not timely made for a reason for which the City may withhold payment hereunder, interest
shall not accrue until 10 calendar days after the grounds for withholding payment have been resolved.
If partial shipments or deliveries are authorized by the City, the Contractor will be paid for the partial
shipment or delivery, as stated above, provided that the Invoice matches the shipment or delivery.
The City may withhold or set off the entire payment or part of any payment otherwise due the
Contractor to such extent as may be necessary on account of:

Delivery of defective or non-conforming Deliverables by the Contractor;

Third party claims, which are not covered by the insurance which the Contractor is required to

provide under the terms of this Contract, are filed or there is reasonable evidence indicating

probable filing of such claims;

Failure of the Contractor to pay Subcontractors, or for labor, materials or equipment;

Damage to the property of the City or the City’s agents, employees or Contractors, which is not

covered by insurance required to be provided by the Contractor;

Reasonable evidence demonstrates that the Contractor’s obligations will not be completed within

the time specified in the Contract, and that the unpaid balance would not be adequate to cover

actual or liquidated damages for the anticipated delay;

Failure of the Contractor to submit proper Invoices with all required attachments and supporting

documentation; or

Failure of the Contractor to comply with any material provision of the Contract Documents.
Notice is hereby given of Article VIII, §1 of the Austin City Charter which prohibits the payment of any
money to any person, firm or corporation who is in arrears to the City for taxes, and of §2-8-3 of the
Austin City Code concerning the right of the City to offset indebtedness owed the City.
The Contractor agrees to accept payment by either credit card, check or Electronic Funds Transfer for
all goods and/or services provided under the Contract. The Contractor shall factor the cost of processing
credit card payments into the Offer. There shall be no additional charges, surcharges, or penalties to
the City for payments made by credit card.
The awarding or continuation of this Contract is dependent upon the availability of funding. The City’s
payment obligations are payable only and solely from funds appropriated and available for this
Contract. The absence of appropriated or other lawfully available funds shall render the Contract null
and void to the extent funds are not appropriated or available and any Deliverables delivered but
unpaid shall be returned to the Contractor. The City shall provide the Contractor written notice of the
failure of the City to make an adequate appropriation for any fiscal year to pay the amounts due under
the Contract, or the reduction of any appropriation to an amount insufficient to permit the City to pay
its obligations under the Contract. In the event of inadequate appropriation of funds, there will be no
penalty nor removal fees charged to the City. The City shall pay the Contractor, to the extent of funds
appropriated or otherwise legally available for such purposes, for all goods delivered and services
performed, and obligations incurred prior to the date of notice of non-appropriation.

15 FINAL PAYMENT AND CLOSE OUT:

A.

B.

If a Minority-Owned Business Enterprise/Women-Owned Business Enterprise (MBE/WBE) Program
Compliance Plan is required by the Solicitation, and the Contractor has identified Subcontractors, the
Contractor is required to submit a Contract Close-Out MBE/WBE Compliance Report to the Project
Manager or Contract Manager no later than the 15th calendar day after completion of all work under
the Contract. Final payment, retainage, or both may be withheld if the Contractor is not in compliance
with the requirements of the Compliance Plan as accepted by the City.

The making and acceptance of final payment will constitute:

Standard Terms & Conditions 2 Rev. 09-20-2021



1.6

1.7

1.8

1.9

1.10

CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

i. A waiver of all claims by the City against the Contractor, except claims (1) which have been
previously asserted in writing and not yet settled, (2) arising from defective work appearing after
final inspection, (3) arising from failure of the Contractor to comply with the Contract or the terms
of any warranty specified herein, (4) arising from the Contractor’s continuing obligations under the
Contract, including but not limited to indemnity and warranty obligations, or (5) arising under the
City’s right to audit; and

ii. A waiver of all claims by the Contractor against the City other than those previously asserted in
writing and not yet settled.

SPECIALTOOLS & TEST EQUIPMENT:

If the price stated on the Offer includes the cost of any special tooling or special test equipment fabricated
or required by the Contractor for the purpose of filling this Order, such special tooling equipment and any
process sheets related thereto shall become the property of the City and shall be identified by the
Contractor as such.

AUDITS AND RECORDS:

A. The Contractor agrees that the representatives of the Office of the City Auditor or other authorized
representatives of the City shall have access to, and the right to audit, examine, or reproduce, any and
all records of the Contractor related to the performance, including security audits, under this Contract,
at the City’s expense. The Contractor agrees to refund to the City any overpayments disclosed by any
such audit. The City agrees to protect from disclosure Contractor’s confidential and proprietary
information disclosed during an audit to the same extent it protects its own confidential and proprietary
information, subject to the requirements of the Texas Public Information Act, Chapter 2251, Texas
Government Code.

B. Records Retention:

i Contractor is subject to City Code Chapter 2-11 (Records Management), and as it may subsequently
be amended.

ii.  The Contractor shall retain all records for a period of three years after final payment on this
Contract or until all audit and litigation matters that the City has brought to the attention of the
Contractor are resolved, whichever is longer.

FINANCIAL DISCLOSURES AND ASSURANCE:

The City may request and review financial information as the City requires to determine the credit
worthiness of the Contractor, including but not limited to, annual reports, audited financial Statements and
reports, bank letters of credit or other credit instruments. Failure of the Contractor to comply with this
requirement shall be grounds for terminating the Contract.

RIGHT TO ASSURANCE:

Whenever one party to the Contract in good faith has reason to question the other party’s intent to
perform, demand may be made to the other party for written assurance of the intent to perform. If no
assurance is given within the time specified after demand is made, the demanding party may treat this
failure as an anticipatory repudiation of the Contract.

STOP WORK NOTICE:

The City may issue an immediate Stop Work Notice in the event the Contractor is observed performingin a
manner that is in violation of Federal, State, or local guidelines, or in a manner that is determined by the
City to be unsafe to either life or property. Upon notification, the Contractor will cease all work until notified
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1.11

1.12

1.13

1.14

1.15

CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

by the City that the violation or unsafe condition has been corrected. The Contractor shall be liable for all
costs incurred by the City as a result of the issuance of such Stop Work Notice.

DEFAULT:

The Contractor shall be in default under the Contract if the Contractor (a) fails to fully, timely and faithfully
perform any of its material obligations under the Contract, (b) fails to provide adequate assurance of
performance, (c) becomes insolvent or seeks relief under the bankruptcy laws of the United States or (d)
makes a material misrepresentation in Contractor’s Offer, or in any report or Deliverable required to be
submitted by the Contractor to the City. The City shall be in default if it fails to make payment in accordance
with the Payment terms of this Contract.

TERMINATION FOR CAUSE:

In the event of a default by either party, the non-defaulting party shall have the right to terminate the
Contract for cause, by written notice effective ten 10 calendar days, unless otherwise specified, after the
date of such notice, unless the defaulting party, within such 10 day period, cures such default, or provides
evidence sufficient to prove to the non-defaulting party’s reasonable satisfaction that such default does
not, in fact, exist. Additionally, the City shall have the right to act in accordance with the terms defined by
“City of Austin Purchasing Office Probation, Suspension and Debarment Rules for Vendors.” In addition to
any other remedy available under law or in equity, either party shall be entitled to recover all actual
damages, costs, losses and expenses, incurred by the party as a result of the Contractor’s default, including,
without limitation, cost of cover, court costs, and prejudgment and post-judgment interest at the maximum
lawful rate. All rights and remedies under the Contract are cumulative and not exclusive of any other right
or remedy provided by law. In the event of termination of the Contract under this Section, the Contractor
shall handover all complete and partially complete Work Products and Documentation developed under
this Contract.

ATTORNEY’S FEES:

In consideration of the award and execution of this Contract and in consideration of the City’s waiver of its
right to attorney’s fees, the Contractor knowingly and intentionally waives its right to attorney’s fees under
§271.153, Texas Local Government Code, in any administrative proceeding, alternative dispute resolution
proceeding, or litigation arising out of or connected to this Contract.

TERMINATION WITHOUT CAUSE:

The City shall have the right to terminate the Contract, in whole or in part, without cause any time upon 30
calendar days’ prior written notice. Upon receipt of a notice of termination, the Contractor shall promptly
cease all further work pursuant to the Contract, with such exceptions, if any, specified in the notice of
termination. The City shall pay the Contractor, to the extent of funds appropriated or otherwise legally
available for such purposes, for all goods delivered and services performed, and obligations incurred prior
to the date of termination in accordance with the terms hereof. In the event of termination of the Contract
under this Section, the Contractor shall handover all complete and partially complete Work Products and
Documentation developed under this Contract.

FRAUD:

Fraudulent Statements by the Contractor on any Offer or in any report or Deliverable required to be
submitted by the Contractor to the City shall be grounds for the termination of the Contract for cause by
the City and may result in legal action.

Standard Terms & Conditions 4 Rev. 09-20-2021



1.16

1.17

1.18

CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

DELAYS:

The City may delay scheduled delivery or other due dates by written notice to the Contractor if the City
deems it is in its best interest. If such delay causes an increase in the cost of the work under the Contract,
the City and the Contractor shall negotiate an equitable adjustment for costs incurred by the Contractor in
the Contract price and execute an amendment to the Contract. The Contractor must assert its right to an
adjustment within 30 calendar days from the date of receipt of the notice of delay. Failure to agree on any
adjusted price shall be handled under the Dispute Resolution Clause. However, nothing in this provision
shall excuse the Contractor from delaying the delivery as notified.

FORCE MAJEURE:

Contractor may be excused from performance under the Contract for any period when performance is
prevented as the result of an act of God, strike, war, civil disturbance, epidemic, pandemic, sovereign
conduct, or court order provided that the Contractor experiences the event of force majeure and prudently
and promptly acts to take any and all steps that are within the Contractor’s control to ensure performance
and to shorten the duration of the event of force majeure. Contractor shall provide notice of the force
majeure event to the City within three (3) business days of the event or delay, whichever occurs later, to
establish a mutually agreeable period of time reasonably necessary to overcome the effect of such failure
to perform. Subject to this provision, such non-performance shall not be deemed a default or a ground for
termination. However, the City may terminate an order under the Contract if it is determined by the City
that the Contractor will not be able to deliver goods or services in a timely manner to meet the business
needs of the City.

INDEMNITY:
A. IN THIS SECTION, THE FOLLOWING TERMS HAVE THE MEANINGS ASSIGNED BELOW:

(1) “INDEMNIFIED PARTY” IS THE CITY AND THE CITY’S OFFICERS, ELECTED AND APPOINTED OFFICIALS,
EMPLOYEES, AGENTS, REPRESENTATIVES, SUCCESSORS AND ASSIGNS.

(2) “INDEMNIFYING PARTY” IS THE CONTRACTOR, ITS OFFICERS, AGENTS, EMPLOYEES,
SUBCONTRACTORS, SUCCESSORS AND ASSIGNS.

(3) THE INDEMNIFYING PARTY SHALL INDEMNIFY, HOLD HARMLESS, AND DEFEND THE INDEMNIFIED
PARTY AGAINST ANY AND ALL LOSSES, DAMAGES, LIABILITIES, DEFICIENCIES, CLAIMS, CAUSES OF
ACTION, JUDGMENTS, SETTLEMENTS, INTEREST, AWARDS, PENALTIES, FINES, COSTS OR EXPENSES,
INCLUDING PROFESSIONAL FEES AND ATTORNEYS’ FEES, THAT ARE INCURRED BY THE INDEMNIFIED
PARTY ARISING OUT OF ANY THIRD PARTY CLAIM OF:

i BREACH OR NON-FULFILLMENT OF ANY PROVISION OF THIS CONTRACT BY THE INDEMNIFYING
PARTY;

ii. ~ ANY FALSE REPRESENTATION OR WARRANTY MADE BY THE INDEMNIFYING PARTY IN THIS
CONTRACT OR IN THE INDEMNIFYING PARTY’S PROPOSAL/RESPONSE LEADING TO THIS
CONTRACT;

iii.  ANY NEGLIGENT OR MORE CULPABLE ACT OR OMISSION OF THE INDEMNIFYING PARTY,
INCLUDING ANY RECKLESS OR WILLFUL MISCONDUCT, RELATED TO THE PERFORMANCE OF ITS
OBLIGATIONS UNDER THIS CONTRACT;

iv.  THIRD PARTY BODILY INJURY; DEATH OF ANY THIRD PARTY; OCCUPATIONAL ILLNESS OR

DISEASE; LOSS OF SERVICES, WAGES, OR INCOME; OR DAMAGE TO REAL OR PERSONAL
THIRD PARTY PROPERTY CAUSED BY THE NEGLIGENT OR MORE CULPABLE ACTS OR
OMISSIONS OF INDEMNIFYING PARTY, INCLUDING ANY RECKLESS OR WILLFUL MISCONDUCT;
OR
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CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

V. ANY FAILURE OF THE INDEMNIFYING PARTY TO COMPLY WITH ANY APPLICABLE FEDERAL,
STATE, OR LOCAL LAWS, REGULATIONS, OR CODES RELATED TO THE PERFORMANCE OF ITS
OBLIGATIONS UNDER THIS CONTRACT.

B. THE INDEMNIFIED PARTY SHALL GIVE THE INDEMNIFYING PARTY WRITTEN NOTICE (A “CLAIM NOTICE”)
OF ANY CLAIM RECEIVED RELATED TO THIS CONTRACT. THE INDEMNIFYING PARTY’S DUTY TO DEFEND
APPLIES IMMEDIATELY. THE INDEMNIFIED PARTY’S FAILURE TO PROVIDE A CLAIM NOTICE TO THE
INDEMNIFYING PARTY DOES NOT RELIEVE THE INDEMNIFYING PARTY OF ITS DUTY TO INDEMNIFY,
HOLD HARMLESS AND DEFEND THE INDEMNIFIED PARTY.

C. THE INDEMNIFIED PARTY MAY SELECT ITS OWN LEGAL COUNSEL TO REPRESENT ITS INTERESTS AT ITS
OWN EXPENSE. THE INDEMNIFYING PARTY SHALL REMAIN RESPONSIBLE TO THE INDEMNIFIED PARTY
FORANY LOSSES INDEMNIFIED UNDER THIS SECTION.

D. THE INDEMNIFYING PARTY SHALL GIVE PROMPT, WRITTEN NOTICE TO THE INDEMNIFIED PARTY OF
ANY PROPOSED SETTLEMENT OF A CLAIM THAT IS INDEMNIFIABLE UNDER THIS SECTION.

E. MAINTENANCE OF THE INSURANCE REQUIRED BY THIS CONTRACT SHALL NOT LIMIT THE
INDEMNIFYING PARTY’S OBLIGATIONS UNDER THIS SECTION. THE INDEMNIFYING PARTY SHALL
REQUIRE ALL SUBCONTRACTORS TO INDEMNIFY THE CITY IN THE SAME MANNER AS PROVIDED IN THIS
SECTION.

1.19 NOTICES:
Unless otherwise specified, all notices, requests, or other communications required or appropriate to be
given under the Contract shall be in writing and shall be deemed delivered three business days after
postmarked if sent by U.S. Postal Service Certified or Registered Mail, Return Receipt Requested. Notices
delivered by other means shall be deemed delivered upon receipt by the addressee. Notices to the
Contractor shall be sent to the address registered with the City. Notices to the City shall be addressed to
the City at P.O. Box 1088, Austin, Texas 78767 and marked to the attention of the assigned Procurement
Specialist.

1.20 CONFIDENTIALITY:

The Parties may be granted access to certain of the other Party’s or Licensor’s Confidential Information
(including inventions, employee information, trade secrets, confidential know-how, confidential business
information, and other information which the Party or its licensors consider confidential) (Confidential
Information) to provide the Deliverables to the City. The Parties acknowledge and agree that the
Confidential Information is the valuable property of the disclosing Party and its licensors and any
unauthorized use, disclosure, dissemination, or other release of the Confidential Information will
substantially injure the disclosing Party and its licensors. The receiving Party (including its employees,
Subcontractors, agents, or representatives) agrees it will maintain the Confidential Information in strict
confidence and shall not disclose, disseminate, copy, divulge, recreate, or otherwise use the Confidential
Information without prior written consent of disclosing Party, or in a manner not expressly permitted under
this Contract, unless the Confidential Information is required to be disclosed by law or an Order of a court
or other governmental authority (including a Texas Attorney General opinion) with proper jurisdiction. In
all cases, the receiving Party agrees to promptly notify the disclosing Party before disclosing Confidential
Information to permit the disclosing Party reasonable time to seek an appropriate protective Order. The
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CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

receiving Party agrees to use protective measures no less stringent than the receiving Party uses in its
business to protect its own most valuable information. In all circumstances, the receiving Party’s protective
measures must be at least reasonable measures to ensure the continued confidentiality of the Confidential
Information. The foregoing requirements of confidentiality shall not apply to information already known by

the

receiving Party, information in the public domain, information received by the receiving party from a

third party, or information independently developed by the receiving Party.

A.

F.

The Parties agree: (i) not to use Confidential Information for any reason other than for the purpose of
providing or receiving the Deliverables, (ii) not to disclose Confidential Information to any third party
other than to its employees who have a need to know the Confidential Information for furtherance of
providing the Deliverables, and (iii) to promptly notify the disclosing Party of any request for
Confidential Information to be disclosed under any law or order of any court or other governmental
authority with proper jurisdiction, so as to permit disclosing Party reasonable time to seek an
appropriate protective order.
All Confidential Information and derivations thereof shall remain the sole and exclusive property of
disclosing Party, and no license or other right to the Confidential Information or intellectual property is
granted or implied hereby. Upon the written request of disclosing Party, the receiving Party shall
promptly return to disclosing Party all tangible items of Confidential Information furnished by disclosing
Party and all copies thereof or certify in writing that all Confidential Information, including all copies,
has been destroyed.
No expiration or termination of the Contract shall affect either Party’s rights or obligations with respect
to Confidential Information.
The Parties acknowledge and agree that any breach or threatened breach of the Contract could cause
harm for which money damages may not provide an adequate remedy.
The parties agree that in the event of such a breach or threatened breach of the Contract, in addition
to any other available remedies, City may seek temporary and permanent injunctive relief restraining
the Contractor from disclosing or using, in whole or in part, any Confidential Information.
Notwithstanding anything to the contrary, the foregoing requirements of Confidentiality shall expire

five years from the Contract Date.

1.21  TEXAS PUBLIC INFORMATION ACT:

A.

All material submitted by the Contractor to the City related to the Contract may become subject to
public disclosure upon receipt by the City. Any portions of such material claimed by the Contractor to
be proprietary must be clearly marked as such. Determination of the public nature of the material is
subject to the Texas Public Information Act, Chapter 552, Texas Government Code.
In accordance with Texas Government Code §552.372, if this Contract has a stated expenditure of at
least S1 million in public funds for the purchase of goods or services by the City or results in the
expenditure of at least S1 million in public funds for the purchase of goods or services by the City in a
fiscal year, Contractor agrees to:
Preserve all Contracting information related to the Contract as provided by the records retention
requirements in the AUDITS AND RECORDS Section of the Contract;
Promptly provide to the City any Contracting information related to the Contract that is in the
custody or possession of Contractor on request of the City; and
On completion of the Contract, either:
(1) Provide at no cost to the City all Contracting information related to the Contract that is in the
custody or possession of Contractor; or
(2) Preserve the Contracting information related to the Contract as provided by the records
retention requirements in the AUDITS AND RECORDS Section of the Contract.
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1.22

1.23

1.24

1.25

1.26

1.27

1.28

CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

C. The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this Contract,
and the Contractor agrees that the Contract can be terminated if the Contractor knowingly or
intentionally fails to comply with a requirement of that Subchapter.

PUBLICATIONS:

All published material and written reports submitted under the Contract must be originally developed
material unless otherwise specifically provided in the Contract. When material not originally developed is
included in a report in any form, the source shall be identified.

ADVERTISING:
The Contractor shall not advertise or publish, without the City’s prior written consent, the fact that the City
has entered into the Contract, except to the extent required by law.

NO CONTINGENT FEES:

The Contractor warrants that no person or selling agency has been employed or retained to solicit or secure
the Contract upon any agreement or understanding for commission, percentage, brokerage, or contingent
fee, excepting bona fide employees of bona fide established commercial or selling agencies maintained by
the Contractor for the purpose of securing business. For breach or violation of this warranty, the City shall
have the right, in addition to any other remedy available, to cancel the Contract without liability and to
deduct from any amounts owed to the Contractor, or otherwise recover, the full amount of such
commission, percentage, brokerage or contingent fee.

GRATUTIES:

The City may, by written notice to the Contractor, cancel the Contract without liability if it is determined by
the City that gratuities were Offered or given by the Contractor or any agent or representative of the
Contractor to any officer or employee of the City of Austin with a view toward securing the Contract or
securing favorable treatment with respect to the awarding or amending or the making of any
determinations with respect to the performing of such Contract. In the event the Contract is canceled by
the City pursuant to this provision, the City shall be entitled, in addition to any other rights and remedies,
to recover or withhold the amount of the cost incurred by the Contractor in providing such gratuities.

PROHIBITION AGAINST PERSONAL INTEREST IN CONTRACTS:

No officer, employee, independent consultant, or elected official of the City who is involved in the
development, evaluation, or decision-making process of the performance of any Solicitation shall have a
financial interest, direct or indirect, in the Contract resulting from that Solicitation. Any willful violation of
this Section shall constitute impropriety in office, and any officer or employee guilty thereof shall be subject
to disciplinary action up to and including dismissal. Any violation of this provision, with the knowledge,
expressed or implied, of the Contractor shall render the Contract voidable by the City.

INDEPENDENT CONTRACTOR:

The Contract shall not be construed as creating an employer/employee relationship, a partnership, or a
joint venture. The Contractor’s services shall be those of an independent Contractor. The Contractor agrees
and understands that the Contract does not grant any rights or privileges established for employees of the
City.

ASSIGNMENT DELEGATION:

The Contract shall be binding upon and ensure to the benefit of the City and the Contractor and their
respective successors and assigns, provided however, that no right or interest in the Contract shall be
assigned and no obligation shall be delegated by the Contractor without the prior written consent of the
City. Any attempted assignment or delegation by the Contractor shall be void unless made in conformity
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with this Paragraph. The Contract is not intended to confer rights or benefits on any person, firm or entity
not a party hereto; it being the intention of the parties that there be no third-party beneficiaries to the
Contract.

WAIVER:

The claim or right arising out of a breach of the Contract cannot be discharged in whole or in part by a
waiver or renunciation of the claim or right unless the waiver or renunciation is supported by consideration
and is in writing signed by the aggrieved party. No waiver by either the Contractor or the City of any one or
more events of default by the other party shall operate as, or be construed to be, a permanent waiver of
any rights or obligations under the Contract, or an express or implied acceptance of any other existing or
future default or defaults, whether of a similar or different character.

MODIFICATIONS:

The Contract can be modified or amended only in writing and signed by both parties. No pre-printed or
similar terms on any Contractor Invoice, Order, clickwrap agreement or other document shall have any
force or effect to change the terms, covenants, and conditions of the Contract.

INTERPRETATION:

The Contract is intended by the parties as a final, complete and exclusive Statement of the terms of their
agreement. No course of prior dealing between the parties or course of performance or usage of the trade
shall be relevant to supplement or explain any term used in the Contract. Although the Contract may have
been substantially drafted by one party, it is the intent of the parties that all provisions be construed in a
manner to be fair to both parties, reading no provisions more strictly against one party or the other.
Whenever a term defined by the Uniform Commercial Code, as enacted by the State of Texas, is used in the
Contract, the UCC definition shall control, unless otherwise defined in the Contract.

DISPUTE RESOLUTION:

A. If adispute arises out of or relates to the Contract, or the breach thereof, the parties agree to negotiate
prior to prosecuting a suit for damages. However, this Section does not prohibit the filing of a lawsuit
to toll the running of a statute of limitations or to seek injunctive relief. Either party may make a written
request for a meeting between representatives of each party within 14 calendar days after receipt of
the request or such later period as agreed by the parties. Each party shall include, at a minimum, one
senior level individual with decision-making authority regarding the dispute. The purpose of this and
any subsequent meeting is to attempt in good faith to negotiate a resolution of the dispute. If, within
30 calendar days after such meeting, the parties have not succeeded in negotiating a resolution of the
dispute, they will proceed directly to mediation as described below. Negotiation may be waived by a
written agreement signed by both parties, in which event the parties may proceed directly to mediation
as described below.

B. If the efforts to resolve the dispute through negotiation fail, or the parties waive the negotiation
process, the parties may select, within 30 calendar days, a mediator trained in mediation skills to assist
with resolution of the dispute. Should they choose this option, the City and the Contractor agree to act
in good faith in the selection of the mediator and to consider qualified individuals nominated to act as
mediator. Nothing in the Contract prevents the parties from relying on the skills of a person who is
trained in the subject matter of the dispute or a Contract interpretation expert. If the parties fail to
agree on a mediator within 30 calendar days of initiation of the mediation process, the mediator shall
be selected by the Travis County Dispute Resolution Center. The parties agree to participate in
mediation in good faith for up to 30 calendar days from the date of the first mediation session. The City
and the Contractor will share the mediator’s fees equally and the parties will bear their own costs of
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participation such as fees for any consultants or attorneys they may utilize to represent them or
otherwise assist them in the mediation.

1.33  JURISDICTION AND VENUE:

The Contract is made under and shall be governed by the laws of the State of Texas, including, when
applicable, the Uniform Commercial Code as adopted in Texas, Bus. & Comm. Code, Chapter 1, excluding
any rule or principle that would refer to and apply the substantive law of another State or jurisdiction. All
issues arising from this Contract shall be resolved in the courts of Travis County, Texas and the parties agree
to submit to the exclusive personal jurisdiction of such courts. The foregoing, however, shall not be
construed or interpreted to limit or restrict the right or ability of the City to seek and secure injunctive relief
from any competent authority as contemplated herein.

1.34 INVALIDITY:

The invalidity, illegality, or unenforceability of any provision of the Contract shall in no way affect the validity
or enforceability of any other portion or provision of the Contract. Any void provision shall be deemed
severed from the Contract and the balance of the Contract shall be construed and enforced as if the
Contract did not contain the particular portion or provision held to be void. The parties further agree to
reform the Contract to replace any stricken provision with a valid provision that comes as close as possible
to the intent of the stricken provision. The provisions of this Section shall not prevent this entire Contract
from being void should a provision which is the essence of the Contract be determined to be void.

1.35 HOLIDAYS:

Dates for the holidays observed by the City can be found here
https://www.austintexas.gov/department/official-city-holidays

If a Legal Holiday falls on Saturday, it will be observed on the preceding Friday. If a Legal Holiday falls on
Sunday, it will be observed on the following Monday.

1.36 SURVIVABILITY OF OBLIGATIONS:
All provisions of the Contract that impose continuing obligations on the parties, including but not limited to
the warranty, indemnity, and confidentiality obligations of the parties, shall survive the expiration or
termination of the Contract.

1.37 COOPERATIVE CONTRACT:

A. The City has entered into Interlocal Purchasing Agreements with other governmental entities, for the
purpose of accessing their cooperative contracts and making available our cooperative contracts,
pursuant to the Interlocal Cooperation Act, Chapter 791 of the Texas Government Code. The Contractor
agrees to offer the same prices and terms and conditions of this cooperative contract to other eligible
governmental agencies that have entered into an interlocal agreement with the City for the purpose of
accessing the City’s cooperative contracts.

B. The City does not accept any responsibility or liability for the purchases by other governmental entities
made under a separate contract based on this cooperative contract.

1.38 EQUAL OPPORTUNITY:

A. Equal Employment Opportunity: No Contractor, or Contractor’s agent, shall engage in any
discriminatory employment practice as defined in Chapter 5-4 of the City Code. No Offer submitted to
the City shall be considered, nor any Purchase Order issued, or any Contract awarded by the City unless
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the Offeror has executed and filed with the City Purchasing Office a current Non-Discrimination
Certification. Non-compliance with Chapter 5-4 of the City Code may result in sanctions, including
termination of the Contract and the Contractor’s suspension or debarment from participation on future
City Contracts until deemed compliant with Chapter 5-4.

B. Non-Retaliation: The Contractor agrees to prohibit retaliation, discharge or otherwise discrimination
against any employee or applicant for employment who has inquired about, discussed or disclosed their
compensation.

C. Americans with Disabilities Act (ADA) Compliance: No Contractor, or Contractor’s agent, shall engage
in any discriminatory practice against individuals with disabilities as defined in the ADA, including but
not limited to: employment, accessibility to goods and services, reasonable accommodations, and
effective communications.

1.39 NON-SPECIFIED ITEMS:

The City may purchase additional related items that are available from the Contractor. Pricing for these
non-specified items will be calculated based on a percentage markup over Contractors cost, percentage
discount of list price or as otherwise identified in the Price Sheet under the Non-Specified Items Section.
The percentage markup or discount shall be fixed throughout the term of the Contract and are not
subject to increase. They shall also remain firm through subsequent Contract extension options. The
City may request additional information from the Contractor to substantiate the percentage markup or
discount prior to placing an order.

1.40 ECONOMICPRICE ADJUSTMENT:

A. Price Adjustments: Prices shown in this Contract shall remain firm for the first six (6) of calendar months
of the Contract. After that, in recognition of the potential for fluctuation of the Contractor’s cost, a price
adjustment (increase or decrease) may be requested by either the City or the Contractor on the
anniversary date of the Contract or as may otherwise be specified herein. The percentage change
between the Contract price and the requested price shall not exceed the percentage change between
the specified index in effect on the date the Solicitation closed and the most recent, non-preliminary
data at the time the price adjustment is requested. In no event shall the total amount of the Contract
be automatically adjusted as a result of the change in one or more-line items made pursuant to this
provision. Prices for products or services unaffected by verifiable cost trends shall not be subject to
adjustment.

B. Effective Date: Approved price adjustments will go into effect on the first day of the upcoming renewal
period or anniversary date of Contract award and remain in effect until Contract expiration unless
changed by subsequent amendment.

C. Adjustments: A request for price adjustment must be made in writing and submitted to the other Party
prior to the yearly anniversary date of the Contract; adjustments may only be considered at that time
unless otherwise specified herein. Requested adjustments must be solely for the purpose of
accommodating changes in the Contractor’s direct costs. Contractor shall provide an updated price
listing once agreed to adjustment(s) have been approved by the parties.

D. Indexes: In most cases an index from the Bureau of Labor Standards will be utilized; however, if there
is more appropriate, industry recognized standard then that index may be selected.
i.  The following definitions apply:
(1) Base Period: Month and year of the original Contracted price (the Solicitation close date).
(2) Base Price: Initial price quoted, proposed and/or Contracted per unit of measure.
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(3) Adjusted Price: Base Price after it has been adjusted in accordance with the applicable index change
and instructions provided.
(4) Change Factor: The multiplier utilized to adjust the Base Price to the Adjusted Price.
(5) Weight %: The percent of the Base Price subject to adjustment based on an index change.
a. Adjustment-Request Review: Each adjustment-request received will be reviewed and
compared to changes in the index(es) identified below. Where applicable:
i Utilize final Compilation data instead of Preliminary data
ii. If the referenced index is no longer available shift up to the next higher category index.
iii. Index Identification: Complete.

Weight % or S of Base Price: 100%

Database Name: Bureau of Labor Statistics-PPI Industry Data

Series ID: ClU2020000000220I

|E Not Seasonally Adjusted |:| Seasonally Adjusted

Geographical Area: South Region

Description of Series ID: Wages and Salaries for Private Industry Workers in South

This Index shall apply to the following items of the Price Sheet / Cost Proposal: Item 1

iv. Index Identification: Complete.

Weight % or $ of Base Price: 100%

Database Name: Bureau of Labor Statistics-PPI Industry Data

Series ID: PCU2123122123120

|Z Not Seasonally Adjusted |:| Seasonally Adjusted

Geographical Area: N/A

Description of Series ID: Crushed and broken limestone mining

This Index shall apply to the following items of the Price Sheet / Cost Proposal: Item 2
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Calculation: Price adjustment will be calculated as follows:

Single Index: Adjust the Base Price by the same factor calculated for the index change.

Index at time of calculation

Divided by index on Solicitation close date

Equals Change Factor

Multiplied by the Base Rate

Equals the Adjusted Price

1.41 INSURANCE:
A GENERAL INSURANCE REQUIREMENTS:

Vi.

vii.

The Contractor shall provide a Certificate of Insurance as verification of coverages and
endorsements required in Section B., Specific Insurance Requirements, to the City prior to Contract
execution and within 14 calendar days after written request from the City. Failure to provide the
required Certificate of Insurance may subject the Offer to disqualification from consideration for
award. The Contractor must also forward a Certificate of Insurance to the City whenever a
previously identified policy period has expired, or an extension option or hold over period is
exercised, as verification of continuing coverage.
All endorsements naming the City as additional insured, waivers, and notices of cancellation shall
indicate, and the Certificate of Insurance shall be mailed to the following address:

City of Austin Purchasing Office

P.O. Box 1088

Austin, Texas 78767

OR

PURInsuranceCompliance @austinTexas.gov

The Contractor shall not commence work until the required insurance is obtained and until such
insurance has been reviewed by the City. Approval of insurance by the City shall not relieve or
decrease the liability of the Contractor hereunder and shall not be construed to be a limitation of
liability on the part of the Contractor.

The City may request that the Contractor submit certificates of insurance to the City for all

Subcontractors prior to the Subcontractors commencing work on the project.

The Contractor’s and all Subcontractors’ insurance coverage shall be written by companies
authorized to do business in the State of Texas and have an A.M. Best rating of B+VIl or better.

The “other” insurance clause shall not apply to the City where the City is an additional insured
shown on any policy. It is intended that policies required in the Contract, covering both the City and
the Contractor, shall be considered primary coverage as applicable.

If insurance policies are not written for amounts specified in Section B., Specific Insurance
Requirements, the Contractor shall carry Umbrella or Excess Liability Insurance for any differences
in amounts specified. If Excess Liability Insurance is provided, it shall follow the form of the primary
coverage.
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The City reserves the right to review the insurance requirements set forth during the effective
period of the Contract and to make reasonable adjustments to insurance coverage, limits, and
exclusions when deemed necessary and prudent by the City based upon changes in exposure,
statutory law, court decisions, the claims history of the industry or financial condition of the
insurance company as well as the Contractor.

The Contractor shall not cause any insurance to be canceled nor permit any insurance to lapse
during the term of the Contract or as required in the Contract.

The Contractor shall be responsible for premiums, deductibles and self-insured retentions, if any,
stated in policies.

If any required insurance is written on a claims-made basis, the Certificate of Insurance shall state
that the coverage is claims-made and the retroactive date shall be prior to or coincident with the
date of the Contract and the coverage continuous and shall be provided for 24 months following
the completion of the Contract.

The insurance coverages specified in Section B., Specific Insurance Requirements, are required
minimums and are not intended to limit the responsibility or liability of the Contractor.

B. Specific Insurance Coverage Requirements: The Contractor, consistent with its status as an independent

Contractor shall carry and will cause its Subcontractors to carry, at a minimum insurance in the types and
amounts indicated below for the duration of the Contract, including extension options and hold over
periods, and during any warranty period.

(1)

(1)

Worker’s Compensation and Employers’ Liability Insurance: Coverage shall be consistent with
statutory benefits outlined in the Texas Worker’s Compensation Act (Section 401). The minimum
policy limits for Employer’s Liability are $100,000 bodily injury each accident, $500,000 bodily injury
by disease policy limit and $100,000 bodily injury by disease each employee.

The Contractor’s policy shall apply to the State of Texas and include these endorsements in favor

of the City of Austin:

a. Waiver of Subrogation, Form WC420304, or equivalent coverage;

b. 30 Days’ Notice of Cancellation, Form WC420601, or equivalent coverage.

Commercial General Liability Insurance: Coverage with minimum bodily injury and property

damage per occurrence limits of $500,000 for coverages A (Bodily Injury and Property Damage) and

B (Personal and Advertising Injury).

The policy shall contain the following provisions:

a. Contractual liability coverage for liability assumed under the Contract and all other Contracts
related to the project;

b. Independent Contractors coverage (Contractor/Subcontracted work);

Products/Completed Operations Liability for the duration of the warranty period;

d. Ifthe projectinvolves digging or drilling, provide Explosion, Collapse, and Underground (X, C, &
U) Coverage.

o

(2) The policy shall also include these endorsements in favor of the City of Austin:

a. Waiver of Subrogation, Endorsement CG 2404, or equivalent coverage;
b. 30 Days’ Notice of Cancellation, Endorsement CG 0205, or equivalent coverage;
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c. The City of Austin listed as an additional insured, Endorsement CG 2010, or equivalent
coverage.

iii. Business Automobile Liability Insurance: Coverage f or all owned, non-owned and hired vehicles
with a minimum combined single limit of $500,000 per occurrence for bodily injury and property
damage. Alternate acceptable limits are $250,000 bodily injury per person, $500,000 bodily injury
per occurrence and at least $100,000 property damage liability per accident.
(1) The policy shall include these endorsements in favor of the City of Austin:

a. Waiver of Subrogation, Endorsement CA0444, or equivalent coverage;

b. 30 Days’ Notice of Cancellation, Endorsement CA0244, or equivalent coverage;

c. TheCity of Austin listed as an additional insured, Endorsement CA2048, or equivalent coverage.

C. Endorsements: The specific insurance coverage endorsements specified above, or their equivalents

must be provided. If endorsements, which are the equivalent of the required coverage, are proposed
to be substituted for the required coverage, copies of the equivalent endorsements must be provided
for the City’s review and approval.

2 GOODS

2.1 DELIVERY AND PACKAGING TERMS:

A. DELIVERY AND TRANSPORTATION CHARGES: Deliverables shall be shipped F.0.B. destination, prepaid
and allowed unless otherwise specified. Unless otherwise stated in this Contract, the Contractor’s price
shall be deemed to include all delivery and transportation charges of required mode of transportation.
The City shall have the right to designate what method of transportation shall be used to ship the
Deliverables. The place of delivery shall be set forth in the block of the Purchase Order or Delivery Order
entitled "SHIP TO" and/or Offer Sheet. Unless requested by the City, deliveries shall not be made on
City-recognized legal holidays. The City expressly reserves all rights under law, to inspect the
Deliverables at delivery before accepting them, and to reject defective or non-conforming Deliverables.

B. NO REPLACEMENT OF DEFECTIVE TENDER: Every tender or delivery of Deliverables must fully comply
with all provisions of the Contract as to time of delivery, quality, and quantity. Any non-complying
tender shall constitute a breach. However, the Contractor shall have the right to substitute a
conforming tender; provided if the time for performance has not yet expired. The Contractor shall notify
the City of the intention to cure and may then make a conforming tender within the time allotted in the
Contract.

C. ACCEPTANCE OF INCOMPLETE OR NON-CONFORMING DELIVERABLES: All Deliverables must be
shipped complete unless arrangements for partial shipments are made in advance. If, instead of
requiring immediate correction or removal and replacement of defective or non-conforming
Deliverables, the City prefers to accept it, the City may do so. The Contractor shall pay all claims, costs,
losses and damages attributable to the City’s evaluation of and determination to accept such defective
or non-conforming Deliverables or Services. If any such acceptance occurs prior to final payment, the
City may deduct such amounts as are necessary to compensate the City for the diminished value of the
defective or non-conforming Deliverables or Services. If the acceptance occurs after final payment, such
amount will be refunded to the City by the Contractor within 30 calendar days of notification provided
by the City.

D. RIGHT OF INSPECTION AND REJECTION: The City expressly reserves all rights under law to inspect the
Deliverables at delivery before accepting them, and to reject defective or non-conforming Deliverables
E. CONTRACTOR PACKAGING DELIVERABLES: The Contractor will package Deliverables in accordance
with good commercial practice and shall include a packing list showing the description of each item,
the quantity and unit price. Unless otherwise provided in the Specifications, each shipping container
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shall be clearly and permanently marked as follows: (a) The Contractor's name and address, (b) the
City’s name, address and Purchase Order or Delivery Order number and the price agreement number if
applicable, (c) container number and total number of containers, e.g. box 1 of 4 boxes, and (d) the
number of the container bearing the packing list. The Contractor shall bear the cost of packaging.
Deliverables shall be suitably packed to secure lowest transportation costs and to conform with
requirements of common carriers and any applicable Specifications. The City's count or weight shall be
final and conclusive on shipments not accompanied by packing lists.

2.2 WARRANTY:

A.

B.

PRICE:
The Contractor certifies that the prices in the Offer have been arrived at independently without
consultation, communication, or agreement for the purpose of restricting competition, as to any
matter relating to such fees with any other firm or with any competitor.
The Contractor warrants that its prices provided in this Contract are no higher than its current prices
on orders for similar goods under similar terms of purchase.
TITLE & RISK OF LOSS: Title to and risk of loss of the Deliverables shall pass to the City only when the
City actually receives and accepts the Deliverables. The Contractor warrants that it has good and
indefeasible title to all Deliverables furnished under the Contract, and that the Deliverables are free
and clear of all liens, claims, security interests and encumbrances. The Contractor shall indemnify and
hold the City harmless from and against all adverse title claims to the Deliverables.
DELIVERABLES: The Contractor warrants and represents that all Deliverables sold the City under the
Contract shall be free from defects in workmanship or manufacture, and conformin all material respects
to the Specifications, drawings, and descriptions in the Solicitation, to any samples furnished by the
Contractor, to the terms, covenants and conditions of the Contract, and to all applicable State, Federal
or local laws, rules, and regulations, and industry codes and standards. Unless otherwise stated in the
Contract, the Deliverables shall be new or recycled merchandise, and not used or reconditioned.

Unless otherwise specified in the Contract, the warranty period shall be at least one year from the
date of acceptance of shipment of the Deliverables or from the date of acceptance of shipment
of any replacement Deliverables. If during the warranty period, one or more of the above warranties
are breached, the Contractor shall promptly upon receipt of demand either repair the non-
conforming Deliverables or replace the non-conforming Deliverables with fully conforming
Deliverables, at the Contractor’s and at no additional cost to the City. All costs incidental to such
repair or replacement, including but not limited to, any packaging and shipping costs, shall be borne
exclusively by the City. The City shall endeavor to give the Contractor written notice of the breach
of warranty within 30 calendar days of discovery of the breach of warranty, but failure to give
timely notice shall not impair the City’s rights under this Section.

If the Contractor is unable or unwilling to repair or replace defective or non-conforming
Deliverables as required by the City, then in addition to any other available remedy, the City may
reduce the quantity of Deliverables it may be required to purchase under the Contract from the
Contractor, and purchase conforming Deliverables from other sources. In such event, the
Contractor shall pay to the City upon demand the direct cost, if any, incurred by the City to procure
such Deliverables from another source.

If the Contractor is not the manufacturer, and the Deliverables are covered by a separate
manufacturer’s warranty, the Contractor shall transfer and assign such manufacturer’s warranty to
the City. If for any reason the manufacturer’s warranty cannot be fully transferred to the City, the
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Contractor shall fully assist and cooperate with the City to enforce such manufacturer’s warranty
for the benefit of the City.
i Contractor warrants that all Equipment shall be at current engineering change levels and shall be
eligible for the manufacturer's standard prime shift maintenance contract upon delivery.
D. THERE ARE NO WARRANTIES, CONDITIONS, GUARANTEES, REPRESENTATIONS, OR REMEDIES
THAT EXTEND BEYOND THESE TERMS AND CONDITIONS. ALL OTHER WARRANTIES, CONDITIONS,
GUARANTEES, REPRESENTATIONS, OR REMEDIES EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE
(INCLUDING ANY CONDITION OR WARRANTY OF MERCHANTABILITY OR OF FITNESS FOR A
PARTICULAR PURPOSE) NOT EXPRESSLY SET FORTH HEREIN, ARE FULLY DISCLAIMED AND EXCLUDED
TO THE FULLEST EXTENT PERMITTED BY LAW.

WARRANTY BY CONTRACTOR AGAINST INFRINGEMENTS:

A.

The Contractor represents and warrants to the City that: (i) the Contractor shall provide the City good
and indefeasible title to the Deliverables and (ii) the Deliverables supplied by the Contractor in
accordance with the Specifications in the Contract will not infringe, directly or contributorily, any
patent, trademark, copyright, trade secret, or any other intellectual property right of any kind of any
third party; that no claims have been made by any person or entity with respect to the ownership or
operation of the Deliverables and the Contractor does not know of any valid basis for any such claims.
The Contractor shall, at its sole expense, defend, indemnify, and hold the City harmless from and against
all liability, damages, and costs (including court costs and reasonable fees of attorneys and other
professionals) arising out of or resulting from: (i) any claim that the City’s exercise anywhere in the
world of the rights associated with the City’s’ ownership, and if applicable, license rights, and its use of
the Deliverables infringes the intellectual property rights of any third party; or (ii) the Contractor’s
breach of any of Contractor’s representations or warranties Stated in this Contract.

In the event of any such claim, the City shall have the right to monitor such claim or at its option engage
its own separate counsel to act as co-counsel on the City’s behalf. Further, Contractor agrees that the
City’s Specifications regarding the Deliverables shall in no way diminish Contractor’s warranties or
obligations under this Paragraph and the City makes no warranty that the production, development, or
delivery of such Deliverables will not impact such warranties of Contractor.

This indemnity shall not apply to any infringement which is due to: (i) Contractor having followed a
design, process or instruction furnished or given by the City; (ii) the use of such article or material in a
manner, or for a purpose, or in a country, in violation of instructions given the Contractor to the City; or
(iii) the use of such article or material in association or combination with any other article or material
not supplied by Contractor.

RESTOCKING FEES:

A.

The Contractor may bill the City restocking fees (if specifically authorized by this Contract) for parts
that are Ordered by the City under the Contract and returned for refund. The Contractor is not obligated
to accept for refund any part that is not resalable and/or not in the same condition as when purchased.
Restocking fees may be charged to the City when multiple parts or groups of parts are returned for
refund at one time due to the City inventory warehouse cleaning, unless these parts are returned at an
annual pre-arranged date. The date for the annual return shall be mutually agreed upon between the
City and the Contractor.

PUBLISHED PRICE LISTS:

The Published Price List may be superseded or replaced during the Contract term only if price revisions are
the result of a modification to the manufacturer’s official Published Price List. Written notification from the
Contractor of price changes, along with one copy of the revised manufacturer’s official Published Price List
must be submitted to the Purchasing Office with the effective date of change to be at least 30 calendar days
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after written notification. The City reserves the right to refuse any list revision. The discounts or markups
on equipment rental, material, supplies, parts, and Contract services shall be fixed throughout the term of
the Contract and are not subject to increase. Failure to submit written notification of Published Price List
revisions will result in the rejection of new prices being Invoiced. The City will only pay Invoices according
to the last approved price list.

HAZARDOUS MATERIALS:

A. If this Contract involves hazardous materials, the Contractor shall provide the City the Safety Data
Sheets (SDS) on all chemicals and hazardous materials being used, specifying the generic and trade
name of product, product specification, and full hazard information including receiving and storage
hazards. Instructions, special equipment needed for handling, information on approved containers, and
instructions for the disposal of the material are also required.

B. Failure to submit the SDS is grounds for the City to terminate this Contract immediately.

C. The SDS, instructions and information required in Paragraph “A” must be included with each shipment
under the Contract.

SERVICES

ACCEPTANCE OF INCOMPLETE OR NON-CONFORMING DELIVERABLES AND/OR SERVICES:

If, instead of requiring immediate correction or removal and replacement of defective or non-conforming
Deliverables or Services, the City prefers to accept it, the City may do so. The Contractor shall pay all direct
costs attributable to the City’s evaluation of and determination to accept such defective or non-conforming
Deliverables or Services. If any such acceptance occurs prior to final payment, the City may deduct such
amounts as are necessary to compensate the City for the diminished value of the defective or non-
conforming Deliverables or Services. If the acceptance occurs after final payment, such amount will be
refunded to the City by the Contractor within 30 calendar days of notification provided by the City.

WORKFORCE:

A. The Contractor shall employ only orderly and competent workers, skilled in the performance of the
services which they will perform under the Contract.

B. The Contractor, its employees, Subcontractors, and Subcontractor's employees may not while engaged
in participating or responding to a Solicitation or while in the course and scope of delivering goods or
services under a City of Austin Contract or on the City's property:

i Illegally use or possess a firearm, except as required by the terms of the Contract; or
ii. Use or possess alcoholic or other intoxicating beverages, illegal drugs or controlled substances, nor
may such workers be intoxicated, or under the influence of alcohol or drugs, on the job.

C. Ifthe City or the City's representative notifies the Contractor that any worker is incompetent, disorderly
or disobedient, has knowingly or repeatedly violated safety regulations, has illegally possessed any
firearms, or has possessed or was under the influence of alcohol or drugs on the job, the Contractor
shall immediately remove such worker from Contract services, and may not employ such worker again
on Contract services without the City's prior written consent.

GUARANTEE - SERVICES:

The Contractor warrants and represents that all services to be provided to the City under the Contract will
be fully and timely performed in a good and workmanlike manner in accordance with generally accepted
industry standards and practices following the terms, conditions, and covenants of the Contract, and all
applicable Federal, State and local laws, rules or regulations.

A.
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B. Unless otherwise specified in the Contract, the warranty period shall be at least one year from Final
Performance of Services Date. The maintenance period shall not begin until after the Final Performance
of Services Date and no associated maintenance fees will be charged until commencement of the
maintenance period. If during the warranty period, one or more of the above warranties are breached,
the Contractor shall promptly upon receipt of demand perform the services again in accordance with
the services warranty standard at no additional cost to the City. The City shall endeavor to give the
Contractor written notice of the breach of warranty within 30 calendar days of discovery of the breach
of warranty, but failure to give timely notice shall not impair the City’s rights under this Section.

C. If the Contractor is unable or unwilling to perform its services in accordance with the above standard
as required by the City, then in addition to any other available remedy, the City may reduce the amount
of services it may be required to purchase under the Contract from the Contractor and purchase
conforming services from other sources. In such event, the Contractor shall pay to the City upon
demand the increased direct cost, if any, incurred by the City to procure such services from another
source.

PLACE AND CONDITION OF WORK:

The City shall provide the Contractor free access to the sites where the Contractor is to perform the services
as required for the Contractor to perform the services in a timely and efficient manner, in accordance with
and subject to the applicable security laws, rules, and regulations. The Contractor acknowledges that it has
satisfied itself as to the nature of the City’s service requirements and Specifications, the location and
essential characteristics of the work sites, the quality and quantity of materials, equipment, labor and
facilities necessary to perform the services, and any other condition or state of fact which could in any way
affect performance of the Contractor’s obligations under the Contract. The Contractor hereby releases and
holds the City harmless from and against any liability or claim for damages of any kind or nature if the actual
site or service conditions differ from expected conditions.

COMPLIANCE WITH HEALTH, SAFETY, AND ENVIRONMENTAL REGULATIONS:

The Contractor, its Subcontractors, and their respective employees, shall comply fully with all applicable
Federal, State, and local health, safety, and environmental laws, ordinances, rules and regulations in the
performance of the services, including but not limited to those promulgated by the City and by the
Occupational Safety and Health Administration (OSHA). In case of conflict, the most stringent safety
requirement shall govern. The Contractor shall indemnify and hold the City harmless from and against all
claims, demands, suits, actions, judgments, fines, penalties and liability of every kind arising from the breach
of the Contractor’s obligations under this Paragraph.

WORKFORCE SECURITY CLEARANCE AND IDENTIFICATION (ID):

A. Access to the Austin Water Department building by the Contractor, all Subcontractors and their
employees will be strictly controlled, at all times, by the City. Security badges will be issued by the
Department for this purpose. The Contractor shall submit a complete list of all persons requiring access
to the Austin Water building at least 30 days in advance of their need for access. The City reserves the
right to deny a security badge to any Contractor personnel for reasonable cause. The City will notify the
Contractor of any such denial no more than 20 days after receipt of the Contractor’s submittal.

B. Where denial of access by a particular person may cause the Contractor to be unable to perform any
portion of the work of the Contract, the Contractor shall so notify the City’s Contract Manager, in
writing, within 10 days of the receipt of notification of denial.

C. Contractor personnel will be required to check in at the security desk when entering or leaving
the Austin Water building and security badges must be on display, at all times, when in the building.
Failure to do so may be cause for removal of Contractor Personnel from the worksite, without regard
to Contractor’s schedule. Security badges may not be removed from the premises.
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D. The Contractor shall provide the City’s Contract Manager with a list of personnel scheduled to enter the
building, seven days in advance. The list shall identify the persons by name, date of birth, driver’s license
number, the times that they will be inside the building and the areas where they will be working. Only
persons previously approved by the City for the issuance of security badges will be admitted to the
building.

E. The Contractor shall comply with all other security requirements imposed by the City and shall ensure
that all employees and Subcontractors are kept fully informed as to these requirements.

4 DEFINITIONS

1. “Affiliate” - including but not limited to, (i) Contractor’s parent, subsidiaries, sister companies,
partnerships, joint ventures, franchisees, assigns, business partners, contractors, subcontractors and
consultants, controlling, controlled by or under common control of Contractor as they may change from
time to time and (ii) Users, as they may change from time to time.

2. “Amendment” — a written document executed by both Parties that modifies the terms of this Contract,
including referenced attachments.

3. “Authorized Persons” — the Contractor personnel (including subcontractor personnel) located in the
contiguous United States having successfully completed the required background check and related
requirements of the Contract.

4, “Change Order Request” — the written document provided by the City to Contractor requesting changes

to Contractor’s obligations under this Contract.

5. “Change Order Response” — the written document provided to the City by Contractor in response to City’s
Change Order Request.
6. “City Confidential Information” — (a) information provided by the City that is marked or identified as

confidential, (b) information, including software, computer programs, documentation, processes,
procedures, techniques, technical, financial, customer, personnel and other business information of a non-
public nature that would reasonably be understood to be confidential whether or not marked or identified
as confidential, (c) information generated by Contractor (or subcontractor) that contains, reflects, or is
derived from Confidential Information, (d) Personal Identifying Information, (e) Restricted Data, and (f) all
other information made confidential by federal, state or local law or regulation. City Confidential
Information is part of City Data.

7. “City Data” — data or information (in any form) regarding the City or its customers that is created, collected,
provided, obtained, or otherwise made available in connection with this Contract to an Authorized Person.

8. “City Identified Contact” — the person or persons designated in writing by the City to receive security

incident notifications.
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“City” — the City of Austin, Texas, a municipal corporation and subdivision of the State of Texas, or a
department of same.

“Cloud Service” — any Service made available to Users via the Internet from a provider's servers as opposed
to being provided from the City’s own on-premises servers. In this instance, it would mean such Services
provided by the Contractor.

“Confidential Information” — all written or oral information, which may be disclosed by either Party to the
other, related to the business operations of either Party or a third party that has been identified as
confidential or that by the nature of the information or the circumstances surrounding disclosure ought
reasonably to be treated as confidential;, “City Confidential Information” is a subsets of Confidential
Information.

“Contract” — the final general authorizing document (including Change Orders thereto) utilized by the City
to procure Services from Contractor and any attachments and appendices attached thereto.

"Contract Price" — the total amount to be paid to Contractor under any Purchase Order as it may be
adjusted or changed in accordance with the terms of the final Contract.

“Contractor” — the contractor and its employees, subcontractors, agents and affiliates who are providing
the services agreed to under the contract.

“Contractor Information” — all techniques, algorithms and methods or rights thereto owned by or licensed
to Contractor during the term of this Contract and employed by Contractors in connection with the Services
provided to City.

“Contractor Software” — software that was developed or licensed to Contractor independent of this
Contract and which Contractor utilizes to provide the Subscription Services or the Non-subscription
Services.

“Data Breach” — the unauthorized access by a non-authorized person(s) that results in the use, disclosure
or theft of City’s or City’s customers’ unencrypted Personally Identifiable Information or City Confidential
Information.

“Documentation” — the documentation created by the Contractor for the Services provided but does not
include customized documentation prepared under the Contract and which are Deliverables under the
Contract, including the Statement of Work; such Deliverables are wholly owned by City and Contractor shall
make no claim to such Deliverables.

“Facility” — the City designated facility or location set forth in the Purchase Order where Services are to be
performed by Contractor or Supplier or software installed.

“FACTA” — the Fair and Accurate Credit Transactions Act, 15 U.S.C. §§ 1681-1681x.
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“Final Acceptance Date” — the date upon which the City confirms that all Services and Work Products have
been completed and tested and function in accordance with the terms of the Contract.

“laas Subscription Schedule” — the document, part of the Contract, executed by both Parties that sets out
the Parties’ rights and obligations with respect to City’s access to and use of the laaS services.
“Infrastructure-as-a-Service” (laaS) — the capability provided to the consumer to provision processing,
storage, networks and other fundamental computing resources where the consumer is able to deploy and
run arbitrary software, which can include operating systems and applications. The consumer does not
manage or control the underlying cloud infrastructure but has control over operating systems, storage,
deployed applications and possibly limited control of select networking components (e.g., host firewalls).
“Non-Public Data” — data typically considered internal and used for city business or mission needs. All
information is considered Non-Public unless otherwise classified or explicitly defined through the
Information Governance Program or official policy or procedural documents.

“Public Data” means data typically created for public release or released to the public through management
decision and/or a public information request.

“Restricted Data” means data typically exempt from public disclosure requirements under the provisions
of applicable state or federal law. Examples of restricted information are regulated and confidential data.
“Non-Subscription Services” — the Services provided to City by Contractor under this Contract that are not
included in the definition of Subscription Services. Non-subscription Services shall include, but not be
limited to, consulting, implementation, customization and other services provided to City by Contractor
under this Contract, together with all documentation provided by or otherwise required of Contractor for
any of the consulting, implementation, customization or other Services it provides.

“Paas$ Subscription Schedule” — the document, part of the Contract, executed by both Parties that sets out
the Parties’ rights and obligations with respect to City’s access to and use of the PaaS services.

“Party” or “Parties” — the City and Contractor, individually or together, as applicable.

“Personally Identifiable Information” — information that can be used to distinguish or trace an individual's
identity, either alone or when combined with other personal or identifying information that is linked or
linkable to a specific individual. PIl includes, but is not limited to, personal information and/or personal
data. Some forms of Pll are considered Restricted Data and require additional protection, including, but not
limited to, Sensitive Personal Information (SPI), Sensitive and/or Protected PIll, and Protected Health
Information (PHI).

“Platform-as-a-Service” (PaaS) — the capability provided to the City to deploy onto the cloud infrastructure

consumer-created or -acquired applications created using programming languages and tools supported by
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the provider. This capability does not necessarily preclude the use of compatible programming languages,
libraries, services and tools from other sources. The consumer does not manage or control the underlying
cloud infrastructure, including network, servers, operating systems or storage, but has control over the
deployed applications and possibly application hosting environment configurations.

“Purchase Order” — the general authorizing document (including Change Orders thereto) utilized by the
City to procure Services from Contractor under this Contract and any attachments and appendices attached
thereto.

“SaaS Software Application” and “SaaS Software” — the computer software listed on a SaaS Subscription
Schedule to which Contractor has granted City access and use as part of the Subscription Services. This
includes any customization, other derivative works, upgrades, releases, fixes, patches, etc. related to the
software that Contractor develops or deploys during the term of this Contract, together with all
documentation provided by or otherwise required of Contractor for any of the software, customization,
other derivative works, upgrades, releases, fixes, patches, etc.

“SaaSs Subscription Schedule” — the document, part of the Contract, executed by both Parties that sets out
the Parties’ rights and obligations with respect to City’s access to and use of the SaaS Software Application.
“Security Incident” — any actual or potential unauthorized disclosure of, or unauthorized access to, City
Confidential Information; or a violation or imminent threat of violation of computer security policies,
acceptable use policies, or violation or imminent threat of violation of industry standard security practices.
“Service Level Agreement” (SLA) — a written agreement between both the City and the Contractor that is
subject to the terms and conditions of the Contract that, unless otherwise agreed, includes (1) the technical
service level performance promises, (i.e. metrics for performance and intervals for measure), (2) description
of service quality, (3) identification of roles and responsibilities, (4) security responsibilities and notice
requirements, (5) how disputes are discovered and addressed, and (6) any remedies for performance
failures by or otherwise required of Contractor for any of the software, customization, other derivative
works, upgrades, releases, fixes, patches, etc.

“Service Levels” — the performance specifications for work performed by the Contractor under a SaaS
Subscription Schedule or Statement of Work.

"Services" — work, direction of work, installation services, technical information, technical consulting,
software programming and development, software maintenance and support services, or other
professional and technical services furnished by Contractor as described in detail in the final Contract.
“Software” — the computer programs in source code, object code or binary form or in any other form,
including any related or included computer programs, whether owned by Licensor or licensed to Licensor

by a third party which has authorized Licensor to sublicense such computer programs, and including any

Standard Terms & Conditions 23 Rev. 09-20-2021



40.

41.

42.

43.

44,
45,

46.

47.

48.

CITY OF AUSTIN
STANDARD TERMS AND CONDITIONS

documentation or related materials concerning the application, use, training of users, theory of operation,
maintenance or any other aspect of the Software.

“Software-as-a-Service” (SaaS) — the Services provided to the City to use the Contractor’s offering running
on non-City owned infrastructure. The User does not manage or control the underlying cloud infrastructure
including network, servers, operating systems, storage or even individual application capabilities, with the
possible exception of limited user-specific application configuration settings.

“Specifications” — those technical specifications attached to the Contract and to which the Services and
Work Products supplied by Contractor must conform.

“Statement/Scope of Work” — a written statement of Deliverables including Services and, ultimately, the
Contract, which describes the City’s Service needs and expectations.

“Subscription Services” — City’s access to and use of and Contractor’s provision of the SaaS Software
Applications and other Services listed on a SaaS Subscription Schedule and in accordance with the terms
and conditions set forth in the SaaS Subscription Schedule and Contract documents, as appropriate.

“Third Party” — any natural person or legal entity other than Contractor and City.

“Transition Date” — the date upon which it is established to City’s satisfaction that the SaaS Software
Application is stable enough to support City’s production processing.

“User Information” — all information directly or indirectly obtained from Users accessing the Saa$S Software
Applications where such information is obtained by Contractor or by any of its employees, representatives,
agents or any Third Parties having contractual privity with Contractor or who are under Contractor’s
supervision or control.

“User” — City’s employees, agents, consultants, outsourcing companies, contractors and others who are
authorized by City to access and use the SaaS Software Applications and any part or portion of the
Subscription Services or non-Subscription Services in the performance of their duties for City.

“Work Product” — all deliverables and other materials, products or modifications developed or prepared
for City by Contractor under this Contract, including without limitation, any integration software or other
software, all data, program images and text viewable on the Internet, any HTML code relating thereto, or
any program code, including program code created, developed or prepared by Contractor under or in
support of the performance of its obligations under this Contract, including manuals, training materials and

documentation, but excluding the Contractor’s Software.
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Exhibit B

Proposal

Five Year Service Agreement

Proposal to: South Austin Our reference: HROJAF.AM.000944
For: Tony Luna
Project: South Austin 5 year LTSA Date: August 29, 2022

Howden, 4654 W Junction Street, Springfield, Missouri 65802, USA
Tel: 417 380 5781

Email: Ricardo.Alzate@howden.com
Web: www.howden.com

Revolving Around You™ HOWden




Customer:  South Austin Our ref: HROJAF.AFM.000944 /1
Project: South Austin 5 year LTSA

Site: S017 South Austin Date: August 2, 2022 Howden

1.Introduction

This proposal is for a five year service agreement for the Howden (Turblex) compressors
installed at South Austin. We look forward to our continued relationship and are pleased to offer
this proposal for your consideration.

Your Howden contacts:

Commercial inquiries: Technical inquiries:

Ricardo Alzate Jessica Forbus

Tel: +1 417 380-5781 Tel: +1 417 380-5756

Fax: +1 417 866-0235 Fax: +1 417 866-0235

Email: Ricardo.Alzate@howden.com Email: Jessica.Forbus@howden.com

2. Technical specification

2.1. Scope of supply/equipment description

e Five year service agreement for six (6) compressors (Model KA22-SV-GL225 & KAGG-SV-
GL400, S/N: 5934-36 & 9656-58) installed at South Austin.

e The factory service program will consist of five visits (performed annually) to the jobsite by a
factory representative who will provide annual inspections and Class | services.

e A total of one (1) Class | service will be performed on each of the six (6) compressors in
conjunction with one or more of the five plant visits.

e Typical replacement parts for the Class | services are included. Any other replacement parts
and labor are not included in this program. Description of Annual Inspections and Class |
services are attached.

2.2. Notes

e Proposal assumes the site will provide at least one qualified helper to assist the Howden
technician. This pricing also assumes that proper certified lifting will be available and the inlet
filter/transition piece, and sound enclosures will be removed (if applicable) for access to
perform above listed services. Does not include craft labor and special tools to support the
work.

e This proposal includes typical replacement parts for above listed services. Any significant
wear or abnormalities identified requiring extra labor and / or parts shall be billed per
Howden'’s standard Service Rate Schedule or Price lists. Howden will provide an estimate of
additional time and/or materials required. Typical replacement parts are non-returnable.

- ___________________________________________________________________________________________|
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Customer: South Austin
Project: South Austin 5 year LTSA
Site: S017 South Austin

HROJAF.AFM.000944

August 2", 2022

[

%=

Howden

e Howden LTSA members will receive 24 hour technician mobilization if emergency services
are required; in case emergency service is required it will be billed at the current published

rates in attached rate schedule.

e Howden LTSA members will have access to remote troubleshooting services available upon
request; these services if required will be billed at the current published rates in attached rate

schedule.

2.3. Parts list
3 SEALING RING 9332260869 | H503
3 O-RING 9332253500 | D119
3 SEALING RING N17A35507 D241
3 O-RING 89027262 H110
6 O-RING 89027296 H111
3 O-RING 89412415 T231
3 O-RING N17V3185 T246
114 | SCREW N61T06065 D118

Class I: KA66-SV-GL400
3 O-RING N17L81225 D119
3 SEALING RING N17A60858 D241
3 O-RING N17L57594 H503
3 O-RING 89027262 H110
6 O-RING 89027296 H111
3 O-RING 89412415 T231
3 O-RING N17V6290 T246
57 SCREW N61T10060 D118
Cleaning Kits

2 Cleaning Kit A 300031
2 Cleaning Kit B 300032

2.4. Pricing
Total Price (USD) $216,900.00

2.5. Terms

This service agreement can be procured by a onetime lump sum payment at the above price and
will lock in cost for the contracts entirety. If yearly payments are requested, annual purchase
orders will be accepted with prior approval. Howden reserves the right to adjust cost due to

market fluctuations with a paid yearly contract.

This proposal is based on our Howden Roots, LLC Standard Terms of Sale of Goods. All
provisions of this offer are subject to negotiation and final approval by Howden.

]
S017 South Austin — 5 Year LTSA
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Howden Roots LLC Field Service Rates Howden
HRO-S — US dollars (USD)

*All intellectual ﬁroEert‘ ri%hts are reserved to HUSA and/or the resEective ownerisi =if differenti.

Services Provided: o Inspections o Maintenance o Field Repairs o Balancing o Site Supervision o Project Management o Start Up o Installation Supervision

A. Rates for service in Continental North America U.S. Dollars (USD):

Days Field Service Technician Engineering Personnel
Monday thru Saturday (except holidays) | First40 Hours $175/hour First 40 Hours $270/hour
Over 40 Hours $265/hour Over 40 Hours $400/hour
Sunday, and locally recognized holidays : All Hours $350/hour All Hours $540/hour
B. Rates for service outside Continental North America U.S. Dollars (USD):
Days Field Service Technician Engineering Personnel
Monday thru Saturday (except holidays) First 40 Hours $210/hour First 40 Hours $280/hour
Over 40 Hours $320/hour Over 40 Hours $425/hour
Sunday, and locally recognized holidays. Al Hours $425/hour All Hours $560/hour

C. Service and Travel Standards (USD)
1. The minimum time off for a person during any 24-hour period must be ten (10) consecutive hours.

2. Travel time, whether during first 40 hours or over 40 hours, will be invoiced at the Monday through Saturday Field Service
Technician rates in Tables “A” & “B”. Travel in Continental North America is invoiced actual travel time.
Travel outside Continental North America is invoiced actual travel time. Actual travel time on holidays or tothe jobsite on Sundays
will be at the Field Service Technician Sunday and Holiday rate in Tables “A” & “B”

3. Standby time at job site, locally on call, training, or meetings will be invoiced as time worked and be based on Tables “A” & “B”.
Weekend waiting rate will be 8 hours per day invoiced at the Field Service Technician first 40-hour rate in Tables “A” & “B”.

4. Rates apply from time and date of departure home base to time and date of return home base.
5. Minimum daily charge is eight (8) hours at “First 40 Hours” rate listed above is sections A and B.

6. When a project is expected to exceed 5 continuous weeks, then after 3 weeks the Buyer will allow an extended weekend leave
or rotation of personnel. Travel fees shall be by Buyer.

7. Airtravel on flight segments exceeding 12 hours will be business class and shall be paid by Buyer. Air travel on flight segments
exceeding 4 hours will be premium economy and shall be paid by Buyer.

8. Payments shall be in U.S. funds unless otherwise agreed in writing

9. Rates quoted are subject to adjustment without notice to conform to Seller's published rates in effect at the time service is
performed.

10. Howden may offer a priority service when the relevant Howden personnel are available, for emergency or breakdown callouts.
An additional 30% of the applicable labor rate will be charged where Howden personnel are requested and able to be mobilized
within 24 hours of the request being received.

D. Expenses (USD)
1. Meals will be $75/day per diem to be charged from the day of travel start to the day of travel end.

2. Lodging, incidental expenses, transportation to and from the city nearest the jobsite, plus local transportation will be invoiced at
cost plus 20% administrative fee. Receipt(s) to be provided when any expense exceeds $60.00.

3. Transportation to and from the city nearest the jobsite, plus local transportation will be charged at cost plus 20% administrative
fee. The mileage allowance for personal car use will be current U.S. government rate per mile.

4. Tool usage, when required, will be charged at a rate of $350 per trip.
5. Expenses for Airline travel shall be charged at cost Plus a 20% administrative fee (Administrative fee shall not exceed $500).

E. Terms and Conditions

The sale of services by Howden Roots LLC (“Seller”) is subject to Seller’'s Terms for Sale of Goods and if such terms differ in any way from
Buyer’s order, or if such terms are construed as an acceptance or confirmation acting as an acceptance, then Seller's acceptance is
expressly made conditional on Buyer’s assent to any terms or conditions contained in Seller’s terms that are different from or additional to
those contained in Buyer’s writing. Further, this quote shall be deemed notice of objection to such terms and conditions of Buyer. If this
quote is construed as the offer, acceptance of same is expressly limited to the terms and conditions contained herein. In any event, Buyer’'s
order of the services shall constitute and manifest Buyer's assent to Seller's Terms for Sale of Goods.

Howden Roots LLC 4654 W. Junction St., Springfield, MO 65802 Tel: 417-864-5599 / After Hours Emergency Tel: 417-929-2929
e ___________________________________________________________________________________- ]
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North American Standard Terms & Conditions for the Sale of Goods & Services. Howden

4.1

5.1
5.2

DEFINITIONS

Buyer: means the purchaser, whose name is set out in Howden’s quote or as shown in Howden'’s acceptance of the
Buyer’s order.

Contract: means the agreement arising as a result of the Buyer’s acceptance of Howden'’s quote, or Howden’s acceptance
of the Buyer’s order, incorporating these terms and conditions.

Contract Price: means the total sum payable as specified in the Contract.

Direct Costs: means such direct costs borne and incurred by Howden associated with the Contract up to and including the
date of suspension and/or termination, including but not limited to manufacturing costs, salaries, third party supplier costs
and reasonable overhead and profit margin.

Goods: means the equipment, parts or materials as specified in the Contract.

Howden: means the Howden business unit, which bids for, or accepts an order from the Buyer.

Services: means, as set forth in the Contract: (i) Construction Services: the supply of equipment, subcontracted craft labor
supplied by and under the direct supervision of Howden, including on-site technical support in a variety of applicable trades
and disciplines, to accomplish equipment installation and maintenance service; and/or (ii) Technical Services: supervisory
and/or on-site technical support services supplied by Howden.

GENERAL

The Contract shall be subject to these terms and conditions as stated in or referred to in Howden’s quote/proposal.
Acceptance is made expressly subject to and conditioned upon acceptance of these North American Standard Terms and
Conditions for Goods and Services. Any conflicting or additional terms submitted by Buyer in any request for quote, inquiry,
purchase order or other contract document are expressly objected to without the need of any further notice of objection and
they shall not, under any circumstances, be binding upon Howden unless expressly accepted in writing by Howden. In the
event of any conflict with Buyer’s order terms, these terms shall in all cases prevail. Acceptance shall not be delayed due
to additions, minor omissions or defects that do not materially affect the use of the Goods.

PERFORMANCE

Any figures quoted by Howden for performance are based on Howden’s experience and are such as Howden expects to
attain on test. Howden will accept no liability for failure to attain any such figures unless Howden has specifically
guaranteed them, subject to any tolerances specified or agreed to by Howden. If Howden specifically agrees in writing to
guarantee performance, Howden is only responsible for proven performance deficiencies after Howden has been given
notice and a reasonable opportunity to correct the deficiencies, and only if, and to the extent, Howden has agreed in writing
to a liquidated damage clause which shall not in any event result in Howden incurring liability in excess of the Contract
Price.

INSPECTIONS AND TESTS

Howden products are carefully inspected and where practicable, subject to Howden'’s standard tests before dispatch. If
tests other than those specified in Howden'’s quote or tests in the presence of the Buyer or the Buyer's representative are
required, these will be at additional cost to the Buyer. In the event the Buyer delays in carrying out any inspection or
attending such tests after being given at least forty-eight (48) hours’ notice that Howden is ready to test, the inspection or
tests will proceed in the Buyer’s absence and shall be deemed to have been made in the Buyer’s presence and the results
accepted by the Buyer.

DELIVERY

Unless otherwise agreed, delivery shall be Ex-Works in accordance with Incoterms 2020, and partial deliveries shall be

acceptable to the Buyer.
In the event that Howden is unable to achieve the agreed Incoterms for reasons attributable to the Buyer within fourteen

(14) days from notification of Goods readiness, Howden shall be entitled to invoice the Buyer and receive payment.
Furthermore, after this fourteen (14) day period, storage costs will be chargeable to the Buyer in accordance with Section
6.1.

STORAGE

If the Buyer, for reasons not attributable to or beyond the control of Howden, is unable to: (i) take delivery of the Goods; (ii)
arrange storage; or (iii) where applicable, give Howden its forwarding instructions to enable the dispatch of the Goods
within fourteen (14) days from notification of Goods readiness, Howden may provide for storage of the Goods or arrange
warehousing on the Buyer’s behalf, in each instance at the Buyer’s risk and cost. All such charges shall be due and
payable by the Buyer on receipt of a simple receipt from Howden or the warehouse keeper as evidence of such storage or
warehousing.

TITLE AND RISK

Legal and beneficial ownership (title) of the Goods shall remain vested in Howden until full payment of the Contract Price
has been made by the Buyer.

The Goods will be at the Buyer’s risk from the date of delivery, or if delivery is delayed by the Buyer for any reason, risk will
transfer to the Buyer from the date that delivery should have taken place.

SUBCONTRACTING

At its option, Howden may arrange for the manufacture of proprietary and subcontracted Goods and/or assembly, testing or
any site related Services to be carried out by Howden (Howden manufacturing facilities operate Quality Management
Systems compliant with EN ISO 9001), and/or Howden'’s choice of approved subcontractor. Any assignment by Buyer of the
Contract without the express written permission of Howden shall be null and void.

TERMS OF PAYMENT

Unless otherwise agreed, payment shall be made within thirty (30) days from the date of Howden'’s invoice by electronic
funds transfer (EFT) or automated clearing house (ACH) transaction.
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9.2 Should any payment fall into arrears, Howden is entitled to postpone or cancel performance of the Contract wholly or in part
and to be paid immediately for performance of the Contract to date (without obligation for liquidated damages, if applicable,
incurred due to such termination).

9.3 Howden reserves the right to charge late fees at the lesser of the rate of 1.5% per month (18% per annum) or the maximum
amount permitted by law.

9.4 No claim by the Buyer under warranty or otherwise shall entitle the Buyer to any deduction, retention or withholding of any
part of the Contract Price. The terms of payment must be adhered to and any such claims handled separately.

9.5 For milestone payments required under this Contract, Howden may invoice on the original milestone completion date if the
milestone is not met due to Buyer’s fault, untimely response or unreasonable delay. In the event that Buyer seeks to
modify the Contract, Buyer agrees to make payments in accordance with the original contract terms until such time as
modification is mutually agreed upon. Howden only waives claims for payment to the extent that such payments have been
received by Howden. If, in Howden'’s reasonable opinion, Buyer’s financial condition may jeopardize full or timely payment,
Howden may: (i) require full or partial payment as a condition to commencing or continuing its performance (including in
advance of any shipment); or (ii) recover Goods from the carrier, if shipment has been made.

9.6 Buyer shall be responsible for all sales, use, value added and similar taxes (“Sales Taxes”) required on the Goods and
Services, which shall be in addition to the consideration payable for such Goods and Services. If Howden invoices Buyer
for such Sales Taxes, then Buyer shall pay such amounts to Howden concurrent with the payment of the consideration
upon which such Sales Taxes are calculated. If Howden does not invoice Buyer for such Sales Taxes, Buyer shall report
and remit such Sales Taxes directly to the appropriate taxing authority within the time period required by law and shall
provide evidence of such remittance to Howden upon request. Buyer shall be responsible for all import, export, customs
duties, fees and similar charges (“Duties”) in respect of the Goods and Services, and if Howden is required to pay any
amount of Duties in respect of the Goods and Services, then Buyer shall reimburse Howden for such amount upon request.

9.7 Howden reserves the right to adjust the Contract Price if Howden incurs extra costs due to changes or delays caused by
Buyer. If, during the performance of this Contract, the price of raw materials significantly increases through no fault of
Howden, the price of the Goods shall be equitably adjusted by an amount reasonably necessary to cover any such
significant price increases. As used herein, a significant price increase shall mean any raw material increase in price
exceeding 5% experienced by Howden from the date of the Contract. Where the delivery of Goods is delayed through no
fault of Howden, as a result of the shortage or unavailability of raw materials, Howden shall not be liable for any additional
costs or damages associated with such delay(s). If a supplier increases the price of its equipment incorporated into the
Goods during production, Buyer acknowledges that Howden may increase the price of the Goods accordingly. Such price
increases shall be documented through quotes, invoices, or receipts.

10. CONTRACT CHANGES

10.1 In the event of a change to the Contract (“CO”) resulting in an extension to the delivery date(s) which will impact Howden’s
invoice schedule, Howden reserve the right to invoice the Buyer for the original Contract Price in accordance with the most
recent project plan, prior to the CO. Previous invoice milestones will be adjusted pro-rata and invoiced upon Howden’s
acceptance of the CO. Howden shall be entitled to an equitable adjustment for any increased cost and an adequate
extension of time required by Howden to complete the Contract in accordance with any CO.

10.2 If Howden deems it necessary to vary any aspect of the Goods and/or the Contract due to an unforeseen change in any
applicable law, local regulation or standard becoming effective or taking place after conclusion of the Contract, Howden
shall inform the Buyer in writing defining explicitly the changes deemed necessary. In this case, Howden shall be entitled
to an equitable adjustment for any increased cost and an adequate extension of time required by Howden to complete the
Contract in accordance with any applicable law, local regulation or standard.

11. LIABILITY FOR DELAY

11.1. Any lead times quoted by Howden shall run from Howden’s acceptance of the Buyer’s order and/or on Howden'’s receipt of
all necessary information to enable Howden to commence work under the Contract, whichever is later, and shall be
subject to continued and timely performance from the Buyer.

11.2 Should Howden agree in the Contract to pay Buyer any liquidated damages, such liquidated damages shall be the Buyer's
sole and exclusive remedy in the event of Howden'’s delay.

11.3 If Howden is delayed in its performance of the Contract solely attributable to the fault of the Buyer, the Buyer’'s agent
and/or other contractors, Howden is entitled to receive payment at the time Howden was originally scheduled to be paid
notwithstanding the delay. Shipments held beyond the scheduled date at the request or fault of Buyer may be billed
immediately to Buyer including reasonable expenses incident to such delay, and Buyer shall assume the risk of loss
thereof.

12. SERVICES
12.1 Technical Services. The following provisions shall apply where the Contract includes Technical Services:

(i) Buyer shall be responsible for furnishing all fully qualified labor, equipment, materials, tools and supplies for
implementation of such Technical Services required at site as specified in the Contract.

(i) Howden’s sole responsibility in providing Technical Services shall be to provide suitably qualified supervisor(s) who shall
give the Buyer the benefit of their technical expertise with the Goods or similar installations and who shall advise the
Buyer’s personnel as to the installation in an efficient manner. It shall be the Buyer’s sole responsibility to carry out
installation and to achieve the desired work schedules, timescales and quality of workmanship for installation using
appropriately qualified workmen in sufficient numbers to achieve the task.

(ili) Howden shall not be responsible for any overruns in the installation and the Buyer shall not be entitled to instruct
Howden'’s supervisor(s) to undertake any work in addition to supervision, whether or not necessary to achieve such
installation.

(iv) If, due to any overruns in the timescales for installation, Howden is required to keep its supervisor(s) on site for longer
than anticipated, Howden shall be entitled to charge for the further site attendance at Howden'’s standard daily rate.
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(v) If the Technical Services work is suspended by the Buyer or for any reason beyond Howden’s control for more than two
(2) working days, Howden shall be entitled to withdraw its supervisor(s) from site. If the Buyer requires Howden’s
attendance on site thereafter, the Buyer will pay the supervisor(s) return travel fares (business class) and any other
reasonable costs Howden incurs due to the withdrawal from, and the return to, the site.

12.2 Construction Services. The following provisions shall apply where the Contract includes Construction Services:

(i) Howden shall provide specialized and trained subcontractor craft labor to perform the Construction Services work under
the direct supervision and management of Howden.

(ii) Fixed price or time and material contracts are quoted separately based on a specific individual statements of work.

13. ALL SERVICES

13.1 Unless specified in the Contract, Howden is only the supplier of the Goods and shall have no responsibility for the
assembly and installation of Goods.

13.2 For all Services provided by Howden, Buyer agrees to the following: (i) where the site is offshore or otherwise
inaccessible or is located overseas, provide all necessary transportation facilities to and from site; and (ii) obtain all
necessary statutory and other consents, approvals, licences and permissions for Services, for the work to proceed, and for
Howden personnel to travel to and from the site.

13.3 Reserved

13.4 Howden'’s on site personnel, subcontractors and/or representatives shall be given unobstructed access to the site and the
work. If there are delays caused by anyone other than Howden, the time and expense of the same shall be charged to the
Buyer.

13.5 Howden is an independent contractor and is not responsible for any oversight for completion of the Services, or for the
property or employees of the Buyer or others, including, without limitation, matters such as health and safety, or security.

13.6 Howden shall comply with applicable Canadian, U.S. and/or provincial/territorial/state/local statutes, acts, ordinances,
regulations, codes, and laws that apply to Howden’s performance of the Services. Howden shall comply with job/site
requirements as mutually agreed upon by the parties. Buyer shall advise Howden’s personnel in advance of all known
and/or suspected hazardous/unsafe conditions and risks that may be encountered while on-site, including proper Material
Safety Data Sheets (MSDS). Howden'’s personnel shall not be required to take any action, or to enter or remain in any
area where he/she reasonably determines that it would be unsafe. In such instance, Howden shall be excused from site
attendance and the event will be considered a Force Majeure.

13.7 Any associated Goods shall be considered accepted at the earlier of: (i) when Services is complete and the Goods have
completed such tests as are specified in the Contract or otherwise are to Howden'’s reasonable satisfaction; and (ii) forty
five (45) days after the Goods have been delivered by Howden, although not installed or successfully commissioned or
tested due to reasons attributable to the Buyer or to industrial action or anything beyond Howden'’s reasonable control.

14. SUSPENSION

14.1 The Buyer shall have the right to suspend the Contract. If the suspension period should exceed thirty (30) days, Howden
has the right to consider the Contract terminated for convenience and be compensated in accordance with Section 15.1.
Upon resumption of performance, Howden shall have the right to equitable relief as necessary in accordance with Section
10.

15. TERMINATION

15.1 Buyer may terminate this Contract, in whole or in part, upon at least seven (7) calendar days advanced written notice to
Howden. In the event of termination for Buyer’s convenience, Howden shall be reimbursed for the reasonable Direct
Costs incurred by Howden in performing the Contract until termination and for its costs in effecting such termination
notwithstanding any other provision of the Contract. Any Goods or Services sold by Howden that are incomplete shall be
deemed to be sold “AS IS,” “and “WITHOUT WARRANTY OR GUARANTEE OF ANY KIND.”

15.2 If Howden fails to cure a material breach within a reasonable time after receipt of notice of breach from Buyer, and on
Howden'’s acceptance of such breach, Buyer shall have the right, at its option, to terminate the Contract upon payment to
Howden for work performed until the time of breach.

15.3 Howden may cancel this Contract, in whole or in part, at any time if: (i) Buyer suspends work or delays delivery in
accordance with Section 14.1 beyond 45 days without it being mutually agreed upon in advance; (ii) Buyer breaches any
material term of this Contract; and/or (3) Buyer files bankruptcy or otherwise fails to either make full and timely payments,
meet its obligations, or provide further assurances.

16. WARRANTY

16.1 Howden warrants that: (i) any Goods provided hereunder will be of good material and workmanship; (ii) any Services
provided by Howden shall be performed by competent and qualified personnel in a professional and workmanlike manner
in accordance with generally established industry standards; and (iii) the Goods and/or Services supplied by Howden
hereunder will conform to any applicable technical specifications and/or drawings that have been agreed upon between
the parties as set forth in the Contract.

16.2 In the event that defects appear in the Goods under proper use, Buyer’s sole and exclusive remedy thereof shall be that
Howden will repair or replace such Goods at Howden'’s option and cost (but not including transportation, removal,
reinstallation, and decontamination) within the warranty period set forth in the Contract. Unless otherwise expressly
agreed, the warranty for Goods shall be whichever period expires earlier: (i) twelve (12) months from first operation of any
such Goods; or (ii) eighteen (18) months from Howden’s delivery date (at the applicable Incoterms point of delivery quoted
by Howden).
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16.3 Howden’s warranty on Services performed by Howden will be in effect: (i) until ninety (90) days after the date of
performance of any Technical Services; and (ii) one year after the date of performance of any Construction Services. The
Buyer’s sole and exclusive remedy for breach thereof shall be the re-performance of such Services by Howden.

16.4 Howden’s warranty shall exclude liability for defects arising from: (i) installation, commissioning and/or operation, not in
accordance with Howden's O&M manual or good industry practice; (ii) use of unapproved spares, unauthorized
modification or alteration of the Goods; (iii) normal wear and tear; (iv) the failure of Buyer and/or the end-user to provide
adequate storage; or (v) use of the equipment otherwise than in accordance with the agreed operational parameters
(including composition, pressure and temperature of the feed gas). No part shall be deemed defective by reason of its
failure to resist fouling and the action of erosive or corrosive gases.

16.5 Any warranty repair or replacement of Goods or re-performance of Services shall be warranted by Howden for the
remainder of the original warranty period. No “evergreen” or “in-place” warranty is being provided.

16.6 Howden shall have the sole right to specify the manner and timeframe for such repair/replacement/ re-performance.
Defective/non-conforming parts(s)/Goods must be returned to Howden free of all contaminants and, in the event of
replacement, will become the property of Howden unless Howden instructs otherwise. If Howden opts to perform any
warranty obligations in-place, Buyer shall, without cost to Howden, during a specified time period agreed upon by the
parties, provide access by disassembling, removing, replacing, and reinstalling any equipment, structures, or other
obstructions to the extent necessary to permit Howden to perform its warranty obligations.

16.7 THERE ARE NO WARRANTIES, CONDITIONS, GUARANTEES, REPRESENTATIONS, OR REMEDIES THAT EXTEND BEYOND
THESE TERMS AND CONDITIONS. ALL OTHER WARRANTIES, CONDITIONS, GUARANTEES, REPRESENTATIONS, OR
REMEDIES EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE (INCLUDING ANY CONDITION OR WARRANTY OF
MERCHANTABILITY OR OF FITNESS FOR A PARTICULAR PURPOSE) NOT EXPRESSLY SET FORTH HEREIN, ARE FULLY
DISCLAIMED AND EXCLUDED TO THE FULLEST EXTENT PERMITTED BY LAW. HOWDEN’S WARRANTIES DO NOT COVER
ANY GOODS OR SERVICES THAT HAVE BEEN ALTERED OR SUBJECTED TO ACCIDENT OR IMPROPER STORAGE,
INSTALLATION, ASSEMBLY, COMMISSIONING, MAINTENANCE, USE OR APPLICATION. HOWDEN DOES NOT WARRANT
THAT THE GOODS WILL RESIST THE ACTION OF EROSIVE OR CORROSIVE GASES, LIQUIDS, OR SOLIDS, OR PRODUCE
RESULTS IN COMPLIANCE WITH ANY LAWS, DECREES, OR OTHER STANDARDS.

17. LIABILITY FOR ACCIDENTS AND DAMAGE

17.1 Howden will indemnify Buyer from non-nuclear claims brought by third parties against Buyer for (i) bodily injury (including
death); and (ii) property damage, each only to the extent directly caused by the negligence of Howden. Howden shall not
be responsible for the acts/omissions of Buyer or others. Howden’s indemnity obligations shall not apply to Buyer property
or any nuclear activity/incident.

18. INSURANCE

18.1 Howden shall maintain the following insurance coverage: (1) Commercial General Liability with limits of $1,000,000
combined single limit occurrence for Bodily Injury, Physical Property Damage of third party property, and Contractual
Liability coverage, subject to an annual aggregate of $2,000,000; (2) Automobile Liability — Bodily Injury/Physical Property
Damage in the amount of $1,000,000 combined single limit each occurrence; and (3) Workers Compensation Insurance —
statutory, as to Howden’s employees. If requested, Howden will provide an ACORD form of certificate confirming such
coverage. Howden’s provision of a certificate of insurance in accordance with Buyer’s site requirements does not constitute
Howden'’s acceptance of Buyer’s terms of purchase. Howden shall have no other or further obligations related to insurance
or coverage.

19. LIMITATION OF LIABILITY AND EXCLUSION OF CONSEQUENTIAL DAMAGES

19.1 Notwithstanding anything to the contrary contained herein or elsewhere in the Contract and save to the extent this
limitation is prohibited by law:

(i) Howden'’s total liability pursuant to this Contract whether by way of ibreach of Contract, warranty or guarantee
obligations or by reason of any tort, statute or otherwise shall in no event exceed the Contract Price.

(i)  Howden shall not be liable to Buyer, end-user or any third party, for any indirect, punitive or consequential damages
of any kind or nature whatsoever, or for loss of profits/revenue or loss of production, regardless of whether such
damages are based upon Contract, tort, strict liability in tort, negligence or indemnity.

This Section shall survive any termination, default, cancellation or any other discontinuance of this Contract.

19.2 Any duty to indemnify under these terms and conditions/the Contract is conditioned upon Buyer: (i) making no statement
prejudicial to Howden; (ii) providing prompt and detailed notice to Howden of any such claim; (iii) tendering the
defense/settlement to Howden with sole control over the same; and (iv) providing full cooperation, authority, and assistance
to Howden.

19.3 Buyer's rights and remedies shall be deemed sole and exclusive and in place of those at law and equity. The exclusions
and limitations set forth in these terms and conditions shall control at all times and survive any breach or termination of the
Contract. If any provision of these terms and conditions of this Contract or part thereof shall be held by judicial determination
to be invalid or unenforceable they shall be severed from this Contract and the valid or enforceable parts of these terms and
conditions shall continue in full force and effect.

20. NO HAZARDOUS SUBSTANCES

20.1 Howden warrants to the Buyer that no Hazardous Substance will be used or is contained in the manufacture and supply of
the Goods. For the purpose of this Section 20.1, a “Hazardous Substance” means asbestos or any material containing
asbestos that is capable of causing harm to the natural and man-made environment including all or any of the following
media: air (including air within buildings and other natural or man-made structures above or below the ground), water,
land, and any ecological systems and living organisms (including man) supported by those media, and in the case of
people, this includes offense caused to any of their senses or harm to their property.

21. INTELLECTUAL PROPERTY

21.1 Howden will indemnify the Buyer against any claim for infringement of copyright, patent, registered design or trade mark
(published at the date of the Contract) by the use or sale of any Goods supplied by Howden to the Buyer and against all
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21.2

costs and damages which the Buyer may incur in any action for such infringement or for which the Buyer may become
liable in any such action. This indemnity shall not apply to any infringement which is due to: (i) Howden having followed a
design, process or instruction furnished or given by the Buyer; (ii) the use of such article or material in a manner, or for a
purpose, or in a country, not as instructed by Howden to the Buyer; or (iii) the use of such article or material in association
or combination with any other article or material not supplied by Howden. This indemnity is conditional on the Buyer giving
Howden prompt notice in writing of any claim being made or action threatened or brought against the Buyer and on the
Buyer permitting Howden, at its own expense, to conduct any litigation that may ensue and all negotiations for a
settlement of the claim. The Buyer warrants that any design or instruction furnished or given by the Buyer shall not cause
Howden to infringe any copyright, letters patent, registered design or trademark in the execution of the Contract. If as a
result of any such claim of infringement, the continued use of the Goods for the purpose intended is enjoined by any court
of competent jurisdiction, Howden shall, at its option and expense: (i) procure for Buyer the right to continue using

such Goods; (ii) replace or modify the Goods so that the Goods become non-infringing; or (iii) refund the purchase price of
the infringing Goods. The foregoing is the sole remedy of Howden with respect to infringement.

All patents, copyright and other intellectual property rights in or relating to the Goods or their design or the specifications,
drawings, manuals or information prepared or supplied by Howden, or which arise under or in the course of
Howden’sperformance of the Contract, are, shall be and shall remain Howden'’s absolute property and shall not be used or
reproduced without Howden’s consent in writing. Howden shall grant the Buyer a royalty free licence to use such
intellectual property rights for the sole purpose of operating and maintaining the Goods. Notwithstanding any other
provisions or requirements of this Contract, except as set forth in this Section 21.1, no intellectual property or proprietary
information is being sold, granted, transferred, licensed, or assigned; there are no works-made-for-hire or unrestricted use
(any government rights shall be “limited rights”). Buyer shall not reverse engineer or otherwise attempt to re-create the
Goods/Services.

22. CONFIDENTIALITY

221

Any specifications, drawings, manuals, information or particulars supplied with Howden’s quote or under the Contract are
supplied by Howden in confidence. They shall not be used by the Buyer except for the purposes of the Contract and for
the proper use of the Goods and shall not be disclosed by the Buyer to any third party (except the Buyer's employees
having a need to know for the aforesaid purposes) for any other purpose whatsoever without Howden'’s prior written
agreement, to the extent permitted by the Texas Public Information Act, Ch. 552, Texas Government Code. The foregoing
shall not apply to information which is or becomes public knowledge without fault or failure by the Buyer or its employees.

23. EXPORT CONTROL

231

23.2

The Buyer agrees that it will not participate directly or indirectly in the sale, resale, export, transfer or disposal of Howden
products or technology (“Products”) to any entity or to any country in breach of applicable export control and sanctions laws
including but not limited to those of the US, Canada or other countries (together “Export Control and Sanctions Rules”) and
the Buyer will not sell, resell, export, transfer, dispose or otherwise deal with the Products to any country, destination or
person without first obtaining any required export licence or other governmental approval, and completing such formalities
as may be required by Export Control and Sanctions Rules. The Buyer shall not put the Products in their entirety or in part
to any use in connection with any prohibited or illicit end use including, but not limited to, use in nuclear, chemical or
biological weapons or rocket or missile applications. Upon Howden'’s request, the Buyer shall provide information in
response to any reasonable request (including a written certification) regarding compliance with applicable laws, rules or
regulations and/or in connection with any applications made by Howden to the authorities in connection with the export or
supply of the Products. Failure by the Buyer to comply with the terms of this clause shall constitute a material breach of
the Contract. Howden reserve the right to refuse to enter into or to perform any order, to cancel any order, or to void any
warranty concerning the Products, if Howden determines, at its sole discretion, that the entry into such order or the
performance of the transaction to which such order relates would be unlawful or be at risk of prohibition by any Export
Control and Sanctions Rules. Howden shall be excused from performance, and not be liable for damages or costs of any
kind including, but not limited to, liquidated damages and/or penalties for late delivery, for failure to deliver or delay in
delivering the Products, or for delay or refusal to repair or replace under any warranty, resulting from Howden’s exercise of
its rights in accordance with this Section 23.1.

Buyer warrants that it or any ultimate end user does not intend to use the Goods or Services in any
atomic/nuclear installation or activity. If such use is intended, Buyer shall notify Howden prior to entering into
any contract with Howden and shall agree to standard nuclear indemnity obligations related thereto. Any breach
of this warranty shall release Howden from performance and any and all liabilities of any nature under the
Contract and obligate Buyer to execute an amendment to this Contract incorporating such nuclear indemnity
obligations prior to any performance by Howden.

24. FORCE MAJEURE

241

Neither party shall be considered in default or in breach of its obligations under the Contract to the extent that performance
of such obligations is prevented or delayed by any circumstances outside its reasonable control including, without
limitation: strikes, lock-outs or other industrial disputes, act of God, war, riot, civil commotion, malicious damage,
compliance with any law or governmental order, rule, regulation or direction, embargoes, economic or trade sanctions,
including any amendments to such embargoes and economic and trade sanctions, accidental breakdown of plant or
machinery, fire, flood, storm, disease outbreak or epidemic and/or any resulting quarantine restrictions (“Force Majeure”).
Either party shall be entitled to terminate the Contract if the Force Majeure situation continues, or it is obvious that it will
continue, for more than one hundred and eighty (180) days without liability to the other party. Furthermore, should both
parties agree that they want to continue the Contract when reasonably practicable to do so, notwithstanding the
aforementioned 180 day period being reached, the parties will agree in good faith to renegotiate any necessary Contract
amendment(s) to allow the Contract to continue.
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25. LAW AND JURISDICTION

25.1 The Contract shall in all respects operate and be governed by Texas law if the Howden business’s principal office is
located in the US and Ontario if the Howden business’s office is located in Canada.

25.2 The official language of this Agreement is English. It is the express wish of the parties that this Agreement and any
related documents be drafted and executed in English. Il est la volonté expresse des parties que cette convention et tous
les documents s’y rattachant soient rédigés et signés en anglais.

25.3 If the Howden business’s principal office is located in the United States: All disputes arising out of or in connection
with this Contract, including any question regarding its existence, validity or termination, shall be referred to mediation.

25.4 The Uniform Law on the International Sale of Goods shall not apply to any Contract arising from any order placed under
these terms and conditions.

26. ENTIRE AGREEMENT

26.1 This Contract contains the entire understanding of the parties with respect to the subject matter hereof and supersedes
any and all prior negotiations, contracts, commitments, and writings with respect thereto. There are no oral
understandings, terms or conditions and neither party has relied upon any representation, express or implied, not
contained in this Contract

27. DATA PROTECTION

27.1 The personal data disclosed by a party under the course of the Contract does not belong to the recipient of such data.
The data must be protected and shall not be disclosed to any third party, or altered, violated or used except for the
purposes of the Contract. Either party may require the destruction of this data upon the end of the relationship between
the parties. The parties undertake to comply with all applicable laws on the protection of personal data.
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PM GL

Recommended Inspection and Service Intervals

/\ CAUTION

Do Not Perform Maintenance While Compressor is in Operation

Operating the compressor while performing maintenance poses a risk of injury to personnel.

@D NOTICE

Do Not Perform Maintenance While Compressor is in Operation

Operating the compressor while performing maintenance poses a risk of damage to the
machine.

41 Summary of Inspection and Service Intervals
Action Section Interval
Compressor Oil Change 4.2.A | Oil sample after 500 hours of operation.
-GL gearbox 4.2.C | Subsequent oil samples every 6,000 hours,
9 however at least once per year. Oil change
interval determined by oil analysis results.
See Section C5 for more information.
Motor Lubrication 4.2.A | Refer to Section D1.4 (datasheet) and
Section D7.2-7
Oil Filter Element Change 4.2.B | Dirty filter indication and when oil is changed
Monthly Inspections 4.3 Once per month*
Annual Inspections 4.4 Once per year*
Inlet Filter Element Change 4.5.A | At maximum pressure differential according
to technical specification
Inlet Silencer 45.B | Clean during service
Drive Motor 4.6 According to manufacturer’s instructions (ref.
Section D7.2-7)
Oil Reservoir Breather 4.7 Check monthly. Replace if evidence of oil
leakage, at least once per year.
Cooling Water Shutoff Valve 4.8 While unit is off-line, cycle valve once per
month
Actuated Butterfly Valves 4.9 While unit is off-line, cycle valve(s) once per
(blow-off and discharge month
isolation valves)
Class | Service 4.10 18,000 hours or 3 years, whichever comes
first*
Class Il Service 4.11 On condition

* Local conditions may require more frequent maintenance.
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4.2 Lubrication (by Plant Personnel)

A. Refer to Section D1.4 for lubrication intervals, types and quantities for all lubricated
components. A list of recommended compressor oils is provided in Section D1.8. Refer to the
motor operating manual in Section D7.2-7, for detailed instructions on motor bearing
lubrication. The compressor oil change interval is determined by the oil analysis results. Refer
to Section C5 for oil analysis guidelines. Under normal operating conditions, the compressor
can usually operate approximately 12,000 hours between oil changes.

B. Change the oil filter element when the dirty filter indication is observed (pop-up indicator or
LCP alarm if equipped with a switch), and when the oil is changed.

C. Refer to Section B8 for complete oil drain and fill instructions.
4.3 Monthly Inspections (by Plant Personnel)

A. An important part of a good maintenance program is the periodic recording of operating data
so trends or distinct changes in performance can be identified. Howden recommends
recording operating data at least once per month, at normal steady-state operating conditions.
The following data should be recorded*:

1. Date and time

2. Unit serial number

3. Inlet air temperature

4. Hour meter

5. Variable diffuser (VD) position from LCP HMI
6. Inlet guide vane (IGV) position from LCP HMI, if equipped
7. Compressor differential pressure, if equipped
8. Discharge air temperature, if equipped

9. Discharge air pressure, if equipped

10. Oil supply pressure

11. Oil supply temperature

12. Oil reservoir temperature

13. Inlet filter differential pressures, if equipped
14. Compressor bearing temperatures, if equipped
15. Compressor gearbox vibration, if equipped
16. Motor amperage

17. Motor speed, if VFD

18. Motor winding temperatures, if equipped

19. Motor bearing temperatures, if equipped

20. Motor bearing vibration, if equipped

21. Sound enclosure temperature, if equipped

A form that may be used for recording this data is provided at the end of this section.
Keep a record of all completed maintenance log sheets and provide for Howden’s
review during service visits.

B. Inspect for cleanliness and general condition of compressor assembly and accessories. Clean
the compressor assembly as required.

Inspect and replace inlet air filter element(s) as required.
Check oil filter element condition and replace if required.
Check for oil leaks on the equipment and piping.

Check oil level in compressor and sample/change oil per lubrication schedule in Section D1.4.

@ Mmoo

Check oil/grease level in motor bearings and change/add per lubrication schedule in Section
D1.4.

H. Verify motor is clean and ventilation openings are clear of dust, dirt, or other debris.

Verify all 4-20 mA current loops are operating properly.
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C - Operation and Maintenance Howden

J. Verify surge detection unit operates properly (ref. Section D7.2-20).

K. Cycle all motorized valves to check operation and limit switch indications.

L. Clean oil cooler, as required.

M. Check oil reservoir breather element for oil leakage and replace if leakage is observed.
44 Annual Inspections (by Plant Personnel)

A. Repeat monthly inspections, plus - - -

B. Inspect inlet filter/silencer for cleanliness and general condition
Verify discharge check valve operates properly to prevent back flows
Inspect control arm(s) of variable control vanes for slippage

Inspect and tighten all mechanical and electrical connections

@ mmo

Check coupling disc-pack outer edges for fatigue cracks — refer to coupling instruction manual
in Section E, document M5. Also check coupling alignment and tightening torques of all bolts
(use alignment datasheet form in Section C).

The coupling bolt torque values are found in Section D7.2-5.

4.5 Inlet Air Filter/Silencer (by Plant Personnel)
A. Replace filter elements when differential pressure exceeds the maximum specified value.

B. The inlet silencer is designed for atmospheric air and is lined with sound absorbing material.
Cleaning of the sound absorbing baffles can be done with a vacuum cleaner during service.
The sound absorbing material must never be exposed to steam or washed with water. Never
use organic solvents for cleaning the sound absorbing material.

IMPORTANT: Organic solvents will damage the material and its adhesion to the supporting
frame.

4.6 Drive Motor (by Plant Personnel)

A. Refer to the manufacturer’s operating manual in Section D7.2-7 for motor inspection/service
intervals and servicing instructions.

4.7 Oil Reservoir Breather (by Plant Personnel)

A. Check oil reservoir breather monthly for evidence of oil leakage. Oil leakage means that the
element is saturated with oil and needs to be replaced. Replace as required, but at least once
per year.

4.8 Cooling Water Shutoff Valve (by Plant Personnel)

A. While the compressor is off-line, cycle the cooling water shutoff valve once per month to insure
proper opening and closing and limit switch indication.

4.9 Actuated Butterfly Valves (Blow-Off and Discharge Valves) (by Plant Personnel)

A. While the compressor is off-line, cycle butterfly valve(s) once per month to insure proper
opening and closing and limit switch indication.
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C - Operation and Maintenance Howden

410 Class I Service (by Howden Service Technician)

A. Every 18,000 hours/3 years of operation, whichever comes first. This is the typical interval
between Class | service calls. If the machine is exposed to the elements or is operated in a
dirty environment, the interval may need to be reduced. If the variable diffuser (VD) or inlet
guide vanes (IGV) cease to operate smoothly before 18,000 hours has elapsed, the first
service should be moved forward and the interval for subsequent services adjusted
accordingly.

B. Estimated service time: 2-4 days, per unit, assuming one (1) local helper and crane facilities.
A Class | Service includes cleaning and checking of all parts exposed to the medium flowing
through the compressor, replacement of all flexible seals, operational test and if necessary,
adjustment of the control settings for the control panel. Specifically, the following service tasks
are required:

1. Repeat monthly and annual inspections, plus - - -

2. Record compressor operating data prior to servicing the unit

3. If compressor is equipped with Howden local inlet air filter/silencer, remove shroud from
rear of filter assembly or remove complete filter assembly to allow access to inlet of
compressor. If inlet is piped, remove spool piece to provide maintenance access.

4. Disassemble compressor air-end, including variable vane system, inlet housing, spiral
casing, contour ring, impeller/rotor and diffuser plate

5. Inspect and clean impeller

6. Inspect, clean and lubricate all parts in the variable vane system

7. Check variable vane geometry

8. Replace flexible seals (O-rings)

9. Reassemble compressor and record critical clearances

10. Clean inlet silencer

11. Reassemble inlet air filter assembly or inlet piping.

12. Check coupling alignment before re-start

13. Perform an operational test of the unit for 4 hours minimum. Record operating data when
unit is at a steady-state condition (ref. 4.12). Correct any discrepancies.

14. Test operation of inlet guide vane or speed control algorithm, if equipped

411  Class Il Service (by Howden Service Technician)

A. On Condition. The need for Class Il service shall be determined based on the condition and
appearance of the machine observed during a Class | service.

B. Estimated service time: 4-6 days, per unit, assuming one (1) local helper and crane facilities.
A Class Il Service includes the following:

1. Repeat Class | Service, plus - - -

Disassemble gearbox

Inspect gearwheels, bearings & seals and check clearances

Replace flexible seals (O-rings)

Reassemble gearbox and record critical clearances

Replace oil filter element

Drain and replace oil in the compressor oil reservoir

Check coupling alignment before re-start

Perform an operational test of the unit for 4 hours minimum. Record operating data when
unit is at a steady-state condition (ref. 4.12). Correct any discrepancies.
10. Test operation of inlet guide vane or speed control algorithm, if equipped

©CeNooOr~WN

412 Field Data Log Sheet (following page)
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Mandatory Lifting Device Reporting Howden

This form shall be completed and returned to Howden for all sites here our employees may be performing
activities.

Site Information:

Site Name:

Address:

City, State, Zip:

Lifting Information:

Site has proper, adequate and weight tested lifting in buildings or facilities where Howden employees may be
performing work. Devices are in accordance with local, state and federal regulations.

O Yes O No
If yes, then detailed information shall be attached in regard to:

1. The location and weight rating of the equipment. Lifting should be A) rated per the below chart, B) should
be located centerline of the compressor , C) allow for removal of components straight out of the
compressor and D) allow movement after removed from the compressor.

Unit Weight Rating of Site
on Site Lifting Equipment

KA2 881 Pounds (US): ENTIRE COMPRESSOR O
KA5 1763 Pounds (US): ENITRE COMPRESSOR

KA10 925 Pounds (US): GEARCASE

KA22 1260 Pounds (US): GEARCASE B

KA44 1970 Pounds (US): GEARCASE B

KAB6 2960 Pounds (US): INLET HOUSING & VOLUTE

KA80 4856 Pounds (US): GEAR COMPLETE

KA100 8030 Pounds (US): INLET HOUSING & INNER SPIRAL

Unit size Heaviest individual component

O|o|ojg|go|o|o

2. Any equipment, precautions, etc. needed for Howden employees that may be performing functions in the
work areas.

3. Any obstructions above the compressor centerline that prevent the use of proper lifting and service should
be reported prior to issuance of a P.O.

The information provided shall be reviewed and approved by Howden prior to any work being done by a Howden

employee. Note: Additional information may be required as part of the review process.

Person Completing Form:

Name: Title:

Signature: Date:

Contact Information:
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Howden

Pre-Service Checklist

This form shall be completed and returned to Howden for all sites where our employees may be performing activities.

Site Name:

Please provide the following information on the blowers to be serviced during this trip

Is the complete O&M available? U YES I NO
Are all the special tools available? Refer to O&M for list & drawings. J YES O NO
Is an inlet filter system or sound enclosure on blower? If so, must be removed by site. O YES O NO
Have spare parts been ordered for this service? U YES [ NO
Are all standard spare parts on site? O YES J NO

If all standard parts not available; list spare parts available:

For Class Il only, is an Acetylene torch with rosebud on site? U YES CJ NO
For GK & GA only, is a hydraulic pump with 0-10,000 psi gauge on site? O YES I NO
For GK & GC only, is a bearing heater on site? UJ YES O NO
Is the compressor(s) being serviced operational? U YES J NO

If compressor not operational, list S/N:

If compressor not operational, list last date in operation:

Blower or site issues? UJ YES 0 NO
Explain:

Does the compressor(s) being serviced Start / Stop? U YES 0 NO

Are there high temperature [lalarms / Utrips? U YES I NO
Explain:

Are there surging issues? | U YES I NO
Explain:

Does the master control panel work? | O YES JNO

Other issues? Explain:

Will one local helper be available to assist Howden personnel? | LOYES 0O NO

Our Technical Field Advisor contact: Name Phone

If this form is not returned completed we will assume that all items are on site and ready for our Technical Field
Advisor (TFA) to travel to your site to perform the service as contracted. The information provided shall be reviewed
and approved by Howden prior to any work being done by a Howden employee. Note: Additional information may be
required as part of the review process.

Person Completing Form:

Name: Title:

Signature: Date:

Contact Information:
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