
R E S O L U T I O N

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

That W. T. Williams, Jr., City Manager, be and he is hereby

authorized and directed to enter into a lease agreement, on behalf of the

City of Austin, with Warren Bearnan, Jr., and Thomas H. Perkins, in

accordance with the terms and provisions of a certain agreement exhibited

to the City Councilj and,

BE IT FURTHER RESOLVED:

That the City Clerk is hereby directed to file a copy of said

agreement in the permanent records of her office without recordation

in the Minutes of the City Council.

ADOPTED: *?}JjU c& £./ 1963. ATTEST:
City Clerk

01MAY63
:oce
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Tola lea** agreement entered Into on the day hereinafter written by

between the City of Auetin, acting by and through it* duly autborteed officer*,

hereinafter referred to M Le**or, And Thoaea H. Parkin*, and Harren M. Beeeen,

XX, hereinafter referred to a* La*eee*i

, W t T HI 8 § f T Hi

Tact X***or dot* by the** preeenta leaee end dealae unto Leuee* that certain

tract or parcel of Und locally known «* tbo Stroburg Tract, togathar with Lota

7 and 8, running on larkman atraat. which tracta are daaaribad by oataa and

bound* on Sxhibit HA" rfiica la attachad harato and aada a part haraof tha aaaa

aa if copiad harain in full Cor tha purpoaa of building and maintaining an

aquatic gardan and praaanting vater ahowa and ralatad activitia* only*

X.

Tha primary tama of thi* laa*a ahall ba for a pariod of fifty (50) yaara

baginning on tha lat day of ....... .. 1963, aad anding on tha . ....

Laaaor givaa and grant* unto laaaaaa an axcluaiva option to axtand tha

tam of thi* agraoaant and laaaa upon all tha aama tarn* and condition* of tha

primary laaaa harain atatad for fiva (5) additional tan (10) yaar pariodai pro*

vidad hovavar, that tha City ha* tha right to taxainata tha laaaa prior to tha

axarciaa of any option harain granted or at tha tandnation of any option pariod

by giving notice to tha Leaace* not U*a than two (2) yaar* prior to the expira-

tion of any ten of ite deciaioa to cancel the leaae effective the laat day of

that taw, Leaaeee ahall give unto Uaaor not ieaa than one (1) yaar* notice

in writing of their Intent to exarcia* aach option provided herein.

XX*

The l<*«eea ehall pay rental to Leaaor In accordance with the following!

A. Mantel at the rate of fifty Dollar* <*50) per nooth plue percentage

rental free) tha date thie leaae la executed through the month of Hay, i*64, euch

rental to be payable on or before tha 10th day of each «onth, the f Irat month.

rent having been paid on thi* date.

». ftentai at the rate of One Hundred Dollara (flOO) P« wroth plu* per*

eantaga rental from tha 1st day of June, 1964, throughout tha Ufa of aaid



contract, the first such pajiMnr to be made on or before the 10th day of

1M4, with a like pajMoat to be made on or before the same day of each aucceed*
any

lag mouth throughout the te» of this lease and/extension thereof.

C. rercentage rentali

(1) An amount equal to two and four tenths per cent (1.41) of all

gross receipts from merchandise sold, including but not limited to

food and haveraama, throughout the term of this lease and any extension

thereof t and,

(2) An amount equal to eight per cent (8%) of all other gross

receipts vhlch nay be earned from the activities conducted on the

leased premises throughout the term of this lease and any extension

thereof.

D, teeordss Lessees shall keep during the tens full, complete and true

records of all receipts in a Manner and focm satisfactory to Lessor and shall

permit Lessor or Lessor's represent stives to examine or audit the records at

w any and all reasonable times, and shall, upon Lessor's request, explain the

methods of keeping the records. All such records shall be preserved for a
£Ftf period of not leas than three U3) years after the period to which they pertain.

' "' K. Monthly statements! On or before the 20th day of . r. »

the firat month after the Le*«eea open for buaineaa, and on or before the 20th

dey of each and every calendar month during tha remainder of the tern, Laaaeea

•hall prepare and deliver to Lector at the place then fixed for the payment of

rent, a aworn atatoaeat of all receipt* during the preceding calendar month.

With each auch monthly statement, Leaaaea ahall pay to Leaaor the rental and

the percentage rental for the preceding month.

?. Annual Statement*) On or before the last day of .

19 . and on or before the aama day of each year during the remainder of the

tern, en anaual atatement, awom to by Leaaeee or Leaeeea' authoriaed repre*

••ntaci-w, aiwwlaa all r*c*ipta during tha e*«r of the t«ra ended on the laat

day of the laat prevlou* month. If Section (A) or any other provision of thia

lease, or the enforcement thereof by Lesser, requires accounting for ail re*

ceipts and the payment of pereeatage rental for any period more than one month

but less than twelve (12) awatk*, such shorter period shall be treated as one

year for the purpose* of an annual statement and the statement shall be delivered



to Lessor within fifteen (15) days after t ami nation of such ahorter period.

With each iuoh annual statement or statement for • shorter period, Lessees

shell pey to Lessor any and all suns due herennder.

0. failure to Deliver Statements: If lessees fail to prepare and deliver

promptly any monthly, annual or other statement required by the percentage

rental provisions, Lessor may elect to treat Lessees' omission as a substantive

breach of this lease entitling Lessor to terminate this lease and Lessees*

right to possession of the premises, or to make an audit of all books and

records of Lessees, including Lessees' bank accounts, which in any way pertain

to or show gross admission receipts, and to prepare the statement or statements

vhtch Lessees felled to prepare and deliver. Such audit shall be made and such

statement or statements shall be prepared by a certified public accountant to

be selected by Lessor. That statement or statements, so prepared, shall be

conclusive on Lessees, and Lessees shall pay all expenses of the audit and

other services.

H, Conduct of Buslnesst Lessees «hall» during the entire term, conttnoua-

ly use the demised premises for the purpose stated in this lease, carrying on

therein Lessees* business undertaking diligently, assiduously and energetically.

Lessees shall keep the premises open and available for business activity therein

from April 1, through September 30, of each year and at such other times within

Lessees' sole discretion, except when prevented by strikes* fire, casualty or

other causes beyond Lessees' reasonable control.

1. Limitation: By this lease, Lessor does not acquire any right, title

or interest in or to any property of Lessees except such rights as are specifically

1 stated in the lease. Lessor is not and never shall be liable to any creditor of

Lessees or to any claimant against the estate or property of Lessees for any

debt, loss, contract or other obligation of Lessees. The relationship between

Lessor and Lessees is solely that of landlord and tanant, and is not and never

•hall b* d*m*4 * partnership or joint venture.

III.

The Lessees hereby covenant and agreei

A. That they will pay the said rent at the tiaee and in the manner afore*

41 said except as herein provided.



B. That they will pay all taxes which eh«ll be assessed and levied against

any improvement.* or personal property that the Lessees nay place wpm said

praftises during the tana of this lease.

C. That they will during tha eaid tan insure and kaap insured in their

naoM with tha taaaor aa alternate payee, all items of paraooal proparty placad

thereon aa wall aa any pamanant Improvements thay place thereon, and in tha

•vent of fire or other destruction, it ia agraad that tha Fire Inspector tor

tha City of Austin will appralaa tha damage and, If tba Fir* Inapactor eon*

cludaa aaid danage to tha pamanant iaprovanenta ia laaa than fifty par «a«t

(50%), laa*aaa will, at thalr axpcaaa, raatera tha pananant iĵ rovaaanta on

tha laaaahold to tha condition that thay war* prior to each daatruetion and

vill do ao with raaaonabla diliganca. If auch daatructlon to tha panuoant

ioprovaaanta ia graatar than fifty par cant (501), tha Laaaaaa ahall hava tha

option to raatora tha pamanant lraprova»«nt« on tha loaaahold to tba condition

that thay were prior to auch destruction. If tha Laataea elect to natora aaid

Improvement•, Lessees shall notify Lessor within thirty (30) day* frea tha data

of auch destruction of ita election and if thay elect to restore, shell da ao

vith reasonable diligence. If tha Laaseea do not elaet to restore within

thirty (30) days frora tha data of destruction, the leasa shall terminate

thirty (30) days from tha data of auch destruction.

V. That they will pay promptly all gas, electric, and vater charges which

may become payable during tha term of this laasa.

B, That thay will save harmlaac and Indemnity tha Lessor from and against

all loss, liability or expense that might be incurred by reason of any accident

upon the praises and agree to obtain and retain public liability insurance vith

a Ainlnum coverage of One Hundred Thousand Dollars ($100,000) per person and

Three Hundred Thousand Dollars ($300,000) per accident with said Insurance being

obtained fron a company or companies acceptable to Lessor and the said Insurance

certificate* c«v*rlnt the above described polleiee •hall be furnished to Lessor.

r. That they will not make or suffer any unlawful, improper or offensive

use of the premises or any use er occupancy thereof contrary to any law of the

State or any Ordinance of the said City now or hereafter made or which will he

2 Injurious to any person or property; provided however, that it is expressly

understood by Lesser that Lessees will end are hereby given the right to operate



actor boats on the lagoon now covering the Stroburg Tract.

6, That they will not assign, underlet or part with the possession of

th« whole or any part of th« premises without first obtaining the written

consent of the Lessor} provided however, that lessor hereby expreasly grant*

unto Lessee* tha right to Malgn thla laaaa to Austin Aquatic Gardens, !«*.»

a corporation to ba formed for tha furthar development and operation of thla

tract, only for tha apaclftc purposes authorised In Paragraph X.

B* That tha Laaaor at all reasonable tines may aatar tha premieee.

I. That at tha expiration of Mid term, thay will peaceably ylald up to

tha Lessor tha premises and all permanent addition* placed thereon. In goad

repair, raaaonahla use and wear and damage by flra or othar unavoldabla

caaualltla* accaptad therefrom.

J. that all property of any kind that say be placed cm tha premleee

during the tera of talc lea»e shall ba at the risk of tha Lessees and tha

Lessor shall not ba liable to Lessees or any other person for any Injury,

loss or damage to property.

IV.

The Lessees covenant and agree that in addition to the consideration eat

forth in Paragraph II hereof, they do hereby agree end obligate taenselvea to

construct the herein named improvements on the Stroburg portion of the leased

prealses. The construction of said improvements will coameoce within twelve

(12) months front the date this lease is executed by both parties hereto and

will be completed within thirty (30) months after this lease 1ft executed by

the parties hereto.

§| In the event the construction is not cooaenced within twelve (12) nonths

fron the date executed, and/or In the event the construction is coaattnced aad

improvement* are not completed vlthin thirty (30) months from tha date tale

lease agreement Is executed, then and In that event, this lease will temlneta

Ipeo facto end be of no furthar fore* and affect and la ouch event any con-

struction ccraaanced thereon or improvements placed thereon, will become tha

property of Lessor.

Atong other iiaproveaents to be placed upon said tract of ground within

.A thirty (30) months fron tha date this lease is executed are aa follows*

1. Hasonary and steel building on the South boundary Una of the Stroburg

—S-



Tnet fecia« north aoaaistina, of not laaa than Throa fhovaaad (3.000) afMnrs

(Oat*

2. MalkMya nrnmt tha pariaatar of tha lagoon.

1. Lining tbt partaarsr of tha lagoon with colorful blooming plants,

which iaproYonantt ahall rapgaaant an Isvaataant of me laaa than Ona ftndrad

Tbovaaad ftallara (9100,000).

f.

In tha awaot of dafavlt in any of the oovanant* containad hanln. Laaaor

My anforoa tho parfonMaaa of thU IMM in «y •odo pravtoM by i««* this

!•**• My »• forfoitW «t UMOT'* dlscroeion bocatut of Meh dofwlt If oaeh

dofMdt cootinttM far « ported of fiftoon (15) day* aftor IOMOV notiUM

UMM« of »wk dcfrnlt aod it* intention to doeUro tbt IOMO forf«lto4.

BDtteo to bo ooat to tte IMIMJ by Mil to tha LOOM proaiM!* tod

<«nl«M tte JMiMi stell bcv* c«pl«t«ly roaovod or eurrod Hid dofoet)

IOMO ahtll OOAM «d eaM to «a ond u if that woro tba data orisiaally find

haraitt for tha •xplratlon of tha tarn haraof and Laaaor'a attomay ahall haw

tho rtiht without fvrthar notiaa or daaand to UQMI to ra-antar and rmwi

all paraow and Lai»aaa* proporty tharafro* without haiBg pailty of aay •anoar

of traapaaa.

n.
It ia agrood and understood that Laaaor *ay withdraw froji tha taaaa and

provision* of thia loaaa tha proparty daacrihad in Ixhihit "19 and attuhad

harato and niada o part haraof tha aana aa if copiad harain in full in tha

avant it dataminaa avah proporty ia naeaaaary for tha construction of Mraata

or roadwaya. Xa tha avant Laaaor viahai to nitbdrav Mid proparty, it anat

_ Siva tha Laaaaoa twalva (12) «onth« not let of ita intant. rwrthor, it is
?p

agraat that L>«aaat aay ranmra all iaprovanonta ploead on atwh proparty.

ni.
IK tno ovont tb« LaaaoM aholl bMOM* bankrupt or «b«ll naho lowluotory

•aalgMMnfc Cor tlM bMaflt •£ cr*ditor«. or In the •«••« • rocoivar ot feh*

I-M««M *h«ll W «ppolat«4, thm, «e th« option ot IAMOT and upon fiv* (9>

daya notiea to Laaaoaa* thia laaaa «h«ll caaaa and CCM to an «nd and tho Laaaor

•ay acealarata tha pajawnts doa undor tha tama haraaf and ahall ha eonsidarad

a prafarrad creditor aa to any amount dua and oving. In tha avant it ia i*>
f --.

"'• powihla hacaiiaa of tha proviaiooa of thia laaaa to datamina vhat fair natal

would bo, it ia harohy agraod by and botwoan tha partial harato that tha Loaaor



-7-

ehoald ba paid the SUB of Fifteen Hundred Dollars ($1,500.00) per sooth for

any rental to be paid under thi» particular paragraph of this leaae.

mi.
The provisions of the Statutes of th« State of Texas in regard to the

landlord** lien are hereby made a part of this contract, and in addition,

Lessees hereby give and grant to Lessor an express lian oa the rerewll

property of Lessees contained on »aid premises for the purpoae of sure fully

securing the payment of the rent at above provided.

IX.

The Lessees hereby waive any cauae of action they nay have against the

City from tine to tixte for damages cauaad to the leaved praniaea bacauae of

the lowering or raising of the water level of Town Lake.

Recla«ation of the leased proniaee, except as provided in Paragraph VI

hereof, shall be at the aole discretion of the City Council of the City of

Austin and shall be reclaimed only If the premises are needed for the conven-

ience and neceaaity of the public, and then the Lessees shall be aoApeaeated

for their loss in accordance with the following f omuls, to-witt

a. If reclatsMd on or before five (5) years froa the data this

lease Is executed! Ten (10) tines the Crocs Income of the Inter-

prise; before taxes, or depreciated book value of the assets ef

the Enterprise whichever 1* greater.

b. If reclaisttd «fUr five (5) yean from the date this leas* is

executed) eight (8) ttaes the Gross Income of the Enterprise be-

fore taxes, or depreciated book value of the aesata of the Enter*

prise whichever is greater.

c. If reclaiswd after ten (10) years fron the date tola leaae ts

executed but on or before fifteen (15) years from the date thia

lease is executed: six (6) tines the Gross Inooae of the Inker-

prise before taxes, or depreciated book value of the asset* of

the Enterprise whichever is greater.

d. If reclaimed after fifteen (15) years fron the date this lease

is executed! two (2) tinea the Grose Income of the Intarprlaa be-

fora taxes, or nine and five tenth* (9.5) times the net income of



Cite tnterprise, or depreciated book value of the asset*, whichever

ia greater.

xx.

It it further agreed that the Lessor will provide apace for not lesa

than five hundred (500) parking spaces either directly South of the Stroburg

traet or on the Sand Beach Reserve or on a tract West of and Adjacent to the

Stroburg tract. Further, Lac sees are hereby given the right to place Improira*

aenta In the area directly South of the Stroburg tract for the purpose of

beautifying this area.

Lessee* will construct and pay for such bcautlflcation Improvements to

be constructed on the area directly South of the Stroburg tract, and the,-.

Lessor will reimburse Lessees in full for such beautiflcatlon improvements

where tha cost, location and design of such improvements have been previously

approved in writing by Lessor; such reimbursement to be paid by the Lessees'

withholding fron the consideration to be paid Lessor an amount equal to twenty

per cent (20K) of the total consideration paid Lessor each month after tha

Enterprise commences operation, until aaid Improvements are paid for in full,

Further, in the event Lessor acquires fee title to the Sand Beach Reserve,

Lessor will lease the same to Lessees for a period of tin a concurrent with tha

terras of this lease for the sum of One Hundred Dollars ($100) per year.

ni.
Lessor covenants to provide Lessees with a means of ingress and agrees

to tho South boundary lino of the Stroburg tract, sufficient to allow auto*

mobiles to reach the South line of the Stroburg tract, during the term of

| this lease.

nn.
Notices specified in the aforementioned paragraphs will be by certified

mall, return receipt requested, at the following address unless changed by

written Instrument* City ot Auccin, _ n L _ I _ , . . t » Th<

H. Perkins and Warren K. Beeraan, II, ___„_________„____«.

IN WITNESS HEREOF the parties Tiave subscribed their names hereto in

triplicata oa thia the day of . . 1963.



CRT OF AUSTIN, UESSOt

W, S.
City Manager

ATTEST!

City CUrfc

Thomei H. Parkin*,

Warren M. Seaman, XX, Lessee



Corporate Acknowledgement

THE STATE OF TEXAS (}
COUNTY OF TMffM 0

Before me, the undersigned authority in and for said County and State, on this
day personally appeared W-^Ti tfllltaa* _ — _ '

dTT IW JBHTTl _ * ^nown to me to be the person whose name
is subscribed to the foregoing instrument, and acknowledged to me that he executed
the same for the purposes and consideration therein expressed and in the capacity
therein stated.

Given under my hand and seal of office this the _ day of _ , 196J _ .

(US.) _
Notary Public in and for

County, Texas
Single Acknowledgment

THE STATE OF TEXAS ()
COUNTY OF 0

Before me, the undersigned authority in and for said County and State, on this

day personally appeared Tt.̂ ,,. g »»»««• «„* tfgyrin « ***««», TT
known to me to be the person whose name is subscribed to the foregoing instrument
and acknowledged to me that _ he executed the same for the purposes and considera-
tion therein expressed.

Given under my hand and seal of office this the _ day of _

(US.)
Notary Public in and for ftmrim

County, Texas
Joint Acknowledgment

THE STATE OF TEXAS ()
COUNTY OF ()

Before me, the undersigned authority in and for said County and State, on this
day personally appeared and

, his wife, both known to me to be the
persons whose names are subscribed to the foregoing instrument, and acknowledged
to me that they each executed the same for the purposes and consideration therein
expressed, and the said ___ T , wife of the said

_ , having been examined by me privily and
apart from her husband, and having the same fully explained to her, she, the said

, acknowledged such instrument to be her
act and deed, and she declared that she had willingly signed the same for the purposes
and consideration therein expressed, and that she did not wish to retract it.

Given under my hand and seal of office this the day of , 196 .

(U S.)
Notary Public in and for

County, Texas
Wife's Separate Acknowledgment

THE STATE OF TEXAS ()
COUNTY OF __^ 0

Before me, the undersigned authority in and for said County and State, on this
day personally appeared , wife of

, known to me to be the person whose name
is subscribed to the foregoing instrument, and having been examined by me privily
and apart from her husband, and having the same fully explained to her, she, the
said , acknowledged such instrument to be her
act and deed, and she declared that she had willingly signed the same for the purposes
and consideration therein expressed, and that she did not wish to retract it.

Given under my hand and seal of office this the day of , 196

(US.)
Notary Public County, Texas


