ORDINANCE NO. 20050324-048

AN ORDINANCE APPROVING A SETTLEMENT AGREEMENT RELATING
TO CITY OF SUNSET VALLEY, TEXAS, SAVE BARTON CREEK ASSOCIATION,
INC., AND SAVE OUR SPRINGS ALLIANCE, INC. V. CITY OF AUSTIN, TEXAS
AND LOWE’S HOME CENTER, INC., CAUSE NO. GV-400101 IN THE 201°"
JUDICIAL DISTRICT COURT OF TRAVIS COUNTY, TEXAS; SUPERSEDING
THE REQUIREMENTS OF THE CITY CODE, INCLUDING CHAPTER 25-8,
SUBCHAPTER A, ARTICLE 12 (SAVE OUR SPRINGS INITIATIVE), TO THE
EXTENT OF CONFLICT WITH THE TERMS OF THE SETTLEMENT
AGREEMENT OR THIS ORDINANCE; AND PROVIDING FOR EMERGENCY
PASSAGE.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The council approves a settlement agreement relating to City of Sunset Valley,
Texas, Save Barton Creek Association, Inc., and Save Our Springs Alliance, Inc., v. City
of Austin, Texas and Lowe’s Home Center, Inc., Cause No. GV-400101 in the 201"
Judicial District Court of Travis County, Texas, in substantially the form attached as
Exhibit A to this ordinance.

PART 2. The settlement agreement and this ordinance supersede the requirements of the
City Code, including Chapter 25-8, Subchapter A, Article 12 (Save Our Springs
Initiative), to the extent of conflict.

PART 3. This ordinance is approved by a favorable vote of at least six members of the
council.
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PART 4. There is an urgent need for this ordinance to be immediately effective and
allow the parties to take the necessary action to have the Court enter appropriate orders
permitting the settlement agreement to take effect, which constitutes an emergency.
Because of this emergency, this ordinance takes effect immediately upon its passage for
the immediate preservation of the public peace, health, and safety.

PASSED AND APPROVED

won o s

March 24 , 2005

in s,

Will Wynn
Mayor

(

' V
APPROVED: N}-—f\'\ ATTEST:

\David Allan [Smith
City Attorney

Shirley A. Brpwn
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Exhibit A



CAUSE NO GV400101

CITY OF SUNSET VALLEY, TEXAS, § IN THE DISTRICT COURT
SAVE BARTON CREEK ASSOCIATION, §
INC, and SAVE OUR SPRINGS ALLIANCE, §
INC §
Plamntiff, §
§

A § TRAVIS COUNTY, TEXAS
§
CITY OF AUSTIN, TEXAS, §
and LOWE'S HOME CENTERS, INC §

Defendant § 201* JUDICIAL DISTRICT

SETTLEMENT AGREEMENT

10 INTRODUCTION.

This Settlement Agreement 15 made effective on the last date executed by the parties
below (the “Effective Date”) between and among the City of Sunset Valley (“Sunset Valley™),
Save Our Springs Alhance, Inc ( “SOS AlNiance”), Save Barton Creek Association, Inc
(“SBCA”), Lowe’s Home Centers, Inc (“Lowe’s™), and the City of Austin (“Austin”), which are
each individually referred to herein as a “Party” and collectively as the “Parties

20 RECITALS.

21  WHEREAS, impervious ground cover such as parking lots and buildings, when
built over the Edward’s Barton Springs segment of the Edward’s Aqutfer Recharge Zone, can
have a direct negative impact on the portion of the Edward’s Barton Springs segment of the
Edward’s Aquifer that provides water to Sunset Valley's water wells as well as Austin’s Barton
Spnings Pool and a portion of Austin’s drinking water; and

22  WHEREAS, mmpervious cover can degrade water quality, negatively impact
endangered spectes and increase flood potential, and

23  WHEREAS, during 2002, Lowe’s began the process of seeking to build a home
center on certamn real property (the Lowe’s Tract), which is located over the Edward’s Aquifer
Recharge Zone The Lowe's Tract was, at that time, within the extraterritonal junsdiction of
Sunset Valley, and

24  WHEREAS, Lowe’s contends that in September and November, 2002, it
submitted documentation to Sunset Valley, as part of its effort to obtamn Sunset Valley’s approval
and 1ssuance of subdivision-related permuts for the Lowe’s Tract, and

25  WHEREAS, in November 2002, Sunset Valley’s impervious cover restrictions
allowed forty percent impervious cover over the Edward’s Barton Spnings segment of the
Edward’s Aquifer Recharge Zone and Sunset Valley contends that it was concerncd about



Lowe's buildinig a “big box” store over the Edward’s Barton Spnings segment of the Edward’s
Aquifer Recharge zohe, and

26  WHEREAS, since 1992, Austin’s Save Our Springs Ordinance has restricted
impervious cover to 15 percent over portion’s of the Edward’s Aquifer Recharge Zone within
Austin’s jurisdiction, and

27 WHEREAS, on November 4, 2002, Sunsct Valley’s City Council voted to release
the Lowe’s Tract from 1ts ETT which may have caused the Lowe’s Tract to become part of
Austin’s ETJ, and therefore, be subject to the Austin’s impervious cover restnictions, and

28  WHEREAS, in December 2002 Lowe’s then submitted a plat application for the
Lowe’s Tract to Austin which did not comply with the SOS Ordinance, and

29  WHEREAS, i March 2003, Lowe’s sued Austin tn cause number GN- 300629
(the First Lawswit) 1n which Lowe's alleged that the Lowe’s Tract was grandfathered to Sunset
Valley’s forty percent tmpérvious cover restrictions, or 1n the alternative, that the Lowe’s Tract
had not been released into Austin’s ETJ, and therefore, none of Austin’s impervious cover
restrictions apphed, and

210 WHEREAS, Sunset Valley wntervened in the First Lawswit as a third party
defendant alleging that Lowe’s could not grandfather development rights on the Lowe’s Tract,
and

211 WHEREAS, n the Spring of 2003, the Texas legislature enacted Tex Local Gov
Code Section 242 001(1) which Lowe’s believed would exempt the Lowe’s Tract from any
development regulation by Austin, and

212 WHEREAS, during 2003, Lowe’s submitted an application to Travis County
seeking approval of its subdivision plat for the Lowe’s Tract and Travis County approved this
subdiviston, and

213 WHEREAS, Austin determined that resolution of the First Lawsuit was 1n the
best interest of the Barton Springs segment of the Edward’s Aquifer because Austin was
concerned that, pursuant to Tex Local Gov Code Section 242001 (1), Travis County’s
development regulations, which are less protective of the Barton Springs segment of the
Edward’s Aquifer, could be applied to the property, and thereby would damage the Barton
Springs segment of the Edward’s Aquifer, and

214 WHEREAS, on or about December 12, 2003, Austin’s City Council voted 4 to 3
to approve Austin’s exccution of a settlement agreement with Lowe’s (the December 2003
Settlement Agreement) through Ordnance No 031211-74, which was thereafter executed by
Austin and Lowe’s, and



215 WIHEREAS, the December 2003 Seftlement Agreement between Austin and
Lowe's limited 1impervious cover to forty percent on the Lowe’s Tract and required Lowe's to
build water treatment systems that would treat water to SOS technical manual standards,

216 WHEREAS, pursuant to the December 2003 Scttlement Agreement, Lowe’s
provided $1 million to Austin for the purchase of undeveloped land or conservation easements in
order to mitigate the impact of forty percent impervious cover on the Lowe’s tract,

217 WHEREAS, pursuant to the December 2003 Scttlement Agreement, a copy of
which is attached hcreto as Exhibit B , Lowe’s nonsuited all its claims against Austin, leaving
only the matter of Sunset Valley’s intervention as a third party defendant pending 1n the Furst
Lawsuit, and

218 WHEREAS, on or about January 28, 2004, Sunset Valley, SOS Allance and
SBCA(Plaint:ffs) filed Cause No GV-400101 (the Pending Lawswuit) in the 201% Judicial District
Court of Travis County, Texas, against Lowe’s and Austin imtially seeking, and successfully
obtaining, an interlocutory declaration that the December 2003 Scttlement Agreement was void
ab initio because 1t was not approved by a super majority vote of Austin's City Council, and later
requesting that the court enjoin Lowe’s from further developing the Lowe’s Tract in
canformance with the December 2003 Settlement Agreement, and

219 WHEREAS, the court m the Pending Lawsuit has temporanly enjoined Lowe’s
development activihies as requested by Plaintiffs, and

220 'WHEREAS, Lowe’s maintains that its planned development on the Lowe’s Tract
will not pose an increased risk of harm to the Barton Springs portion of the Edward’s Aquifer
and will exceed the environmental protection cniterra for any similar “big box™ project in Central
Texas, and

221 WHEREAS, Lowe’s has filed cross claims (the Lowe s vs COA Claims) against
Austin 1n the Pending Lawsuit, which have been severed therefrom, and are now the subject of a
separate suit Cause No GV-402301 (the Lowe’s vs COA Lawswt) pending 1n the 201* Judicial
Dustrict Court of Travis County, and

222 WHEREAS, the Pending Lawsuit is currently sct for a jury tnal to commence on
April 25, 2005, and

223 WHEREAS, the parties to this Agreement seek to settle both the Pending
Lawsuit, the Lowes vs COA Lawsurt, and the First Lawsuit, and

224 WHEREAS, Plamnt:ffs have been successful in obtaining trial court rulings that
prohibit construction on the Lowe’s Tract, however, Austin, Sunset Valley, SOS and SBCA
recognize the possibility of an outcome favorable to Lowe’s on appeal of the Pending Lawsut,
or as a result of new legislation, which may endanger the Edward’s Aquifer maore than would
have occurred had Lowe's built in compliance with the December 2003 Settlement Agreement,
and



225 WHEREAS, Plamntiffs and Austin are concerned that the legislature may take
some action that would negatively impact water quality in the Edward’s Barton Springs segment
of the Edward’s Aquifer, and

226 WIHEREAS, Lowe’s, Austin, Sunset Valley, SOS and Save Barton Creek
Association seek to protect the Edward’s Barton Springs segment of the Edward’s Aquifer, and

227 WHEREAS, Lowe’s contcnds that it is entitled to develop 1ts land in conformance
with the December 2003 Settlement Agreement and that such development will not result in any
degradation of water quality, and

228 1 WHEREAS, to avoid the uncertainty and expense inherent in the litigation
process, the Parties have agreed to the following settlement agreement

30 DEFINITIONS. Capitahzed terms used but not otherwise defined herein shall have the
meanings provided below

31  “The Agreement’ or “This Agreement’ réfers to this document

32  The “Pending Lawsuif’ refers to the lawsuit filed under Cause No GV-400101
filed in the 201 Judicial District of Travis County, Texas, styled City of Sunset Valley, SOS
Alhance and Save Barton Creek Association v Lowe’s Home Centers, Inc. and The City of
Austin

33  The “Lowe’s v Austin Lawsuif’ refers to the cross claim filed by Lowe's against
Austin (which was severed from the Pending Lawsuit) under Cause No GV-402301 pending in
the 201* Judicial Dystrict of Travis County Texas

34  The “First Lawsuif’ refers to the lawsuit filed in 2003by Lowe’s against Austin
under Cause No GN-300629 1n the 98" Judicial District of Travis County Texas

35  The “December 2003 Settlement Agrecment’ refers to the agreement tn which
Lowe’s and Austin attempted to resolve disputes between them in the First Lawsunt

36  The “Settlement Fund’ refers to the sum total of $ 1,050,000, which 1s comprised
of $350,000 contributed by Austin, $350,000 contnbuted by Lowe’s and $350,000 contributed
by Sunsct Valley

37 The “Lowe’s Tract’ refers to the property located on Brodie Lane in Travis
County, Texas upon which Lowe’s plans to build a home center See map attached as Exhibit
Al

38  “Trustee” refers to the law firm of Scanlan, Buckle and Young, P C
39  “Direct Recharge Property” is property located within one mile of the Lowe’s

Tract from which water directly enters the Edward’s Aquifer
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310 “Impervious Cover Reduction Property” rcfers to property over the Edward’s
Barton Springs segment of the Edward’s Aquifer Recharge Zone located within three-quarters
mile from any boundary of the Lowe’s Tract, with property closest to the Lowe’s Tract being the
express preference of the Mitigation Parties

311 “Mitigation Property” refers to (a) the Dircct Recharge Property, (b) Impervious
Cover Reduction Property, and/or (c) other property located over the Barton Springs segment of
the Edward’s Aquifer Recharge Zone upon which the Mitigation Parties unanimously agree to
obtam Property Rights

312 “Praperty Rights” refers to certain development rights and other nghts
attributable to ownership of real property which may be purchased and/or restricted by the
acquisition of fee simple title or conservation easements or imposition of restnictive covenants

313 “Acquisition Expenses” refers to fees and expenses charged agamst Austin or
Sunset Valley as follows (a) any fees payable to a third party for the appraisal of Property
Rights pertaining to Mitigation Property, including a land plan associated with such apprasal,
(b) Closing Costs payable to a third party associated with obtaining or restricting a Property
Interest m Mitigation Property, including fees for obtaining a title pohicy and other incidental
fees associated with a title company, (c) reasonable attorney’s fees, court costs, and fees of
experts in connection with any condemnation procecdings or claims arising out of use of
condemnation authonty by Sunset Valley for acquisition of Mitigation Property, (d) any real
estate broker’s fee payable in connection with acquisition of Mitigation Property or fec payable
to a non-profit organization, such as the Trust for Public Lands for services provided in
connection with the purchase of Property Rights pertaining to Mitigation Property, and (¢) any
award of costs against Sunset Valley 1n any condemnation proceedings

314 The “Mitigation Parties” refers to Austin, Sunset Valley, SOS Alhance and
SBCA

40 THESETTLEMENT FUND.

41 Lowg’s, Sunset Valley, and Austin each agrec to pay and contnbute the amount of
$350,000 each, for an aggregate of $1,050,000 1nto the Settlement Fund on the terms and for the
uses provided in this Agreement Lowe’s shall pay the amount of $350,000 to Trustee within 10
days after the Effective Date Trustee 18 authonized to disburse from the Settlement Fund Lowe’s
$350,000 contribution 1n order to pay the cost for acquiring or restricting of Property Rights for
Mitigation Property and any Acquisition Expenses in connection therewith upon written request
for same made by designated agents of Sunset Valley, SOS Alliance and SBCA The portions of
the Settlement Fund to be paid by Austin and Sunset Valley, shall be held by each, respectively,
and paid or expended pursuant to the terms of this Agreement

50 PROTECTION OF DIRECT RECHARGE PROPERTY.
51  Expenditure of Anstin’s $350,000 contribution to the Settlement Fund.

Subject to the provisions below, Austin’s $350,000 contribution to the Settlement Fund shall be
expended by Austinto (a) obtam or restrict Property Rights in Direct Recharge Property, (b) to
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restore natural dramage on Direct Recharge Property, and (c) to pay for Acquisition Expenses
related to Direct Recharge Property

52  Process for Identifying Property. In order for Austin to determine which tracts
of Direct Recharge Property shall become the focus of Austin’s attempt to acquire or restrict
Property Rights therein, agents of Austin shall confer with agents of other Mitigation Parties
Until further wrnitten notice provided by Austin, such designated agents of Austin shall be Nancy
McClintock and Nico Hauwert In obtaining or restrnicting Property Rights in Direct Recharge
Property, Austin shall in good faith consider any information and recommendations provided by
agents of other Mitigation Parties

53 Deadline for Acquisition During the one-year period after the Effective Date of this
Agreement (“Year One”) Austin may use its $350,000 contribution to the Settlement Fund to
enter 1nto a binding contract to acquire or restrict Property Rights in Direct Recharge Property
located 1n the City of Sunset Valley If Austin has not entered into such a binding agreement
during Year One, Sunset Valley shall be permitted a one year period (“Year Two”) commencing
with the expiration of Year One to acquire Property Rights in Direct Recharge Property located
in the City of Sunset Valley. When using Austin’s contribution to the Settlement Fund, Sunset
Valley shall restnict its efforts to acquining all or part of the Property Rights for which Austin had
cither made a purchase offer or negotiated for such purchase, as disclosed to Sunset Valley by
Austin  Austin shall pay to Sunset Valley the purchase price and Acquisition Expenses incurred
by Sunset Valley for such Property Rights, up to the maximum amount of $350,000 less any
Acquisition Expenses then incurred 1n Year One by Austin, when Sunset Valley provides proof
of a binding night to purchase or acquire such property Any amount so paid to Sunset Valley by
Austin shall be used only for Acquisition Expenses and the amount paid for such Property
Rights If Sunset Valley has not obtaned a binding night to acquire such Property Rights during
Year Two, Austin may use its contribution to the Settlement Fund to purchase Property Rights in
Durect Recharge Property located anywhere within one mile o the Lowe’s Tract during the one
year period (“Year Three”) following Year Two If any part of Austin’s contribution to the
Settlement Fund has not been used to acquire Property Rights 1n Direct Recharge Property prior
to expiration of Year Three, except as anticipated by Section 5 4 of this Agreement, then such
amount shall be used as provided pursuant to Section 11 0 of this Agreement The expiration of
any given deadline and all subsequent deadlines in connection with Years One through Three,
respectively, shall be tolled durnng any peniod that either Austin or Sunset Valley has
commenced any legal proceeding 1n connection with its attempt to acquire Property Rights using
Austin’s contribution to the Settlement Fund, and for three weeks following the conclusion of
such legal proceeding, whether by settlement, or non-appealable judgment (including the period
of re-tnal and subsequent appeals in the event a judgment is remanded to the tnial court)

5.4  Expenditures Related to Restoration of Natural Drainage. Austin may utilize
a portron of the $350,000 remaining after it acquires or restricts Property Rights in Direct
Recharge Property to re-grade and/or take such other actions as may be necessary in order to
restore and/or enhance natural drainage patterns on such Direct Recharge Property to protect
against flooding of homes or bustnesses 1n the area or to protect the quahty of water entering any
sinkhole or direct recharge feature Afler Austin has acquired a Property Interest in Direct
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Recharge Propefly, Austin has two years from the date of such acquisttion to complete
restoration and/or enhancement of natural drainage on said Property If at the end of this two
year period, any of Austin’s $350,000 contribution to the Settlement Fund rematns, then those
remaining funds shall be transferred to Sunset Valley for the purchase of Mitigation Property or
utilized by Sunset Valley to reimburse itself for any previously made Acguisition Expenses
utilized for obtaining Mitigation Property If Austin has taken substantial steps toward
designing and/or obtaiing permuts for such drainage improvements then Sunset Valley shall
confer with Austin to discuss an extension of tume

5.5  Continuing Role of Austin’s Advisors Nancy McClintock and Nico Hauwert or
such other individuals designated by Austin shall maintain an advisory role wis-3-vis Sunset
Velley during Sunset Valley’s attempt to obtain or restrict such Propetty Rights using funds paid
by Austin to Sunset Valley However, if Sunset Valley determines that it will utihze its power of
eminent domam to obtain such Property Rights, Ms McClintock and Mr. Hauwert or such other
individuals designated may voluntanily relinquish their advisory role -

5.6  Expenditures of Additional Funds by Austin. This Agreement does not
prohibit Austin from contributing more funding to acquire or restrict Property Rights 1n, or to
otherwise protect, Direct Recharge Property or other Mitigation Property Such expenditures
over and above Austin’s contribution of $350,000 to the Settlement Fund as described 1n this
Section 5.7 shall be at the sole discretion of Austin

5.7  Expenditures of Additional Funds by Sunset. This Agreement does not
prohibit Sunset Valley from contributing any part of the amount of $700,000 from the Settlement
Fund, designated for Impervious Cover Reduction Property, to purchase or restrict Property
Rughts for part or all of Direct Recharge Property or to otherwise protect such Direct Recharge
Property Nor does this Agreement prohibit Sunset Valley from expending funds outside of the
Settlement Fund to purchase or restrict all, or part, of the Direct Recharge Property or other
Mitigation Property Such expenditures as described in this Section 5,7 shall be at the sole
discretion of Sunset Valley

5.8  Expenditures of Additional Funds by Third Parties or by SBCA/SOS. Ths
Agreement does not prohibit SBCA or SOS Alliance or other third parties from contnibuting
funds to Austin and/or Sunsect Valley to assist in the acquisition or restniction of Property Rights
1n, or to otherwise protect, Direct Recharge Property or other Mitigation Property

59 Role of Other Mitigation Parties regarding Additional Expenditures. If any
party proposes expenditures as described in Sections 5,6, 5.7, or 5.8 then Austin and/or Sunset
Valley shall consider the good faith recommendations of the other Mitigation Parties

5.10 Replacement of Austin Agents/Advisors. [f Nangy McClintock and Nico
Hauwert are no longer willing or able {0 maintain thewr roles as set forth i Article 5 of this
Agreement, then Austin shall provide written notice to all Mitigation Parties and shall designate
different agents/advisors(s) who are willing and able to perform the duties set forth in Article 5
of this Agreement and who are acceptable to all Mitigation Parties (such acceptance not to be
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unreasonably withheld, conditioned or delayed) In the event that Sunset Valley choses to
exercise its power of eminent domain to obtain Property Rights in Mitigation Property, Austin
may voluntarily withdraw its agents as advisors during the eminent domain process

5.11 Right of Entry. To the extent permitted by any conservation easement or
restrictive covenant, Austin shall have a right to enter Direct Recharge Property in order to study
recharge features, to re-grade such property and/or to take other actions reasonably necessary 1n
order to restore and/or enhance water flow to recharge features In the event that Sunset Valley
acquires Direct Recharge Property 1n fee simple, then Austin shall have a nght of entry for study,
re-grading and other drainage enhancement activities as described above

60 IMPERVIOUS COVER REDUCTION PROPERTY,

61 Expenditure of $700,000 contribution to the Settlement Fund. Sunset
Valley’s and Lowe’s combined $700,000 contribution to the Settlement Fund shall be expended
by Sunset Valley to obtain or restrict Property Rights 1n Impervious Cover Reduction Property

6.2  Process for Identifying Property. Sunset Valley shall attempt to obtan or
restrict Property Rughts for Impervious Cover Reduction Property, the boundanes of which are
located within three quarters of a mile from any boundary of the Lowe’s Tragt Sunset Valley
shall attempt to obtain or restrict Property Rights in approximately 26 acres of Impervious Cover
Reduction Property

63  Deadline for Acquisition. Sunset Valley shall acquire or, have a binding
contract to acquire or restnct, Property Rights in Impervious Cover Reduction Property not later
than three years afier the Effective Date of this Agreement or three years after Lowe’s provides
its $350,000 to the Trustee, whichever occurs last This three year period shall be abated if
Sunset Valley determunes that 1s 1t necessary to acquire Impervious Cover Reduction Property, or
other Mitigation Property, including Direct Recharge Property, by way of an eminent domain
proceeding. The period of such abatement shall expire 21 days after the date when all such
eminent domain proceedings are concluded, whether by agreement or upon expiration of the
deadline for appeal of any award or appellate decision, whether onginally or on remand by any
appellate court

64  Disposition of Remainder of Sunset Valley's Contribution. . If any portion of
the Settlement Fund referenced tn Section 6.1 remains after the deadline for acquisition provided
in section 6 3 (as extended by sbatement in the event of condemnation proceedings), then Sunset
Valley shall utilize this remaining amount for protection of the Barton Springs segment of the
Edward’s Aquifer in a manner that is acceptable to all Mitigation Parties

65  Expenditures of Additional Funds by Sunset Valley. This Agreement does not
prohibit Sunset Valley from contributing other funding, over and above the $700,000 amount
from the Settlement Fund, to acquire or restrict Property Rights in, or to otherwise protect,
Impervious Cover Reduction Property or other Mitigation Property Such expenditures as
described in this Section 6,5 shall be at the sole discretion of Sunset Valley
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66  Expenditures of Additional Funds by Third Parties or by SBCA/SOS. This
Agreement does not prohibit SBCA, SOS Alliance or other third parties from contributing funds
to Sunset Valley to assist in the acquusition or restriction of Property Rights 1n, or to otherwise
protect, Impervious Cover Reduction Property or other Mitigation Property.

67  Role of Other Mitigation Parties regarding Additional Expenditures. If any
party proposes expenditures as described in Sections 6.5 and 6.6, then Sunset Valley shall
consider the good faith recommendations of the other Mitigation Parties

7.0  PROPERTY HELD IN FEE SIMPLE.

71 Title of Property Held in Fee Simple For any fee simple title or ownerstup of
Mitigation Property acquired by Austin with funds from the Settlement Fund, that is located in
the corporate limits or 1n the extraterritorial jurisdicion (“ETJ") of Sunset Valley, such fee
simple title shall be conveyed by Austin to Sunset Valley within 90 days of acquisition by
Austin  In the event that Sunset Valley utilizes any of the $700,000 contnbuted by Lowe’s or
Sunset Valley to the Settlement Fund to purchase a fee simple interest in property in Austin, said
fee sumple title shall be held by Sunsct Valley In the event that Austin purchases, with the
consents of the Mitigation Parties, a fee simple interest in Acceptable Mitigation Property in
Austin using its $350,000 contribution to the Settlement Fund, then such fee simple title shall be
held by Austin - Any property acquired by Austin or Sunset Valley pursuant to this Agreement
that is held in fee simple shall be subject to a restrictive covenant or conservation easement that
1s enforceable by the City that does not hold fee simple title 1n said property as well as by SBCA.
Said conservation easement or restnctive covenant shall restrict any use of the property
described in this section 7.1 to public park or greenbelt uses, and restricting the construction of
new 1mprovements thereon to hike and bike trails and incidental playground equipment, unless
otherwise approved by the party not holding the fee simple title and by SBCA.

72  Protection of Recharge Features In no event shall any construction related to
such new improvements, as described in Section 7.1, occur within 150 feet of a sinkhole or other
recharge feature The following construction is permitted within 150 feet of a sinkhole or
recharge feature construction for the purposes of restoring natura! dramnages as permutted within
thé confines of existing state and local codes and regulations (“Permissible construction”) Such
Permissible Construction shall include clearing accumulated debris blocking flow to a sinkhole
or recharpe feature, constructing of a cave gate, and other drainage improvements to a sinkhole
or recharge feature

73  Sale of Impervious Cover Reduction Property Notwithstanding paragraphs
7 1 or 8 1, with respect to undeveloped lots of Impervious Cover Reduction Property acquired by
Sunsct Valley or Austin 1n fec simple, Sunset Valley or Austin nfay, after restricting impervious
cover to the lesser of 9% of the total square footage of the tract or 2500 square feet and himiting
to residential use, sell such restricted property and apply the procecds to the acquisition of
additional Property Rights on Acceptable Mitigation Property Any Property Rights sold as
anticipated by this Section 7 3 must contain the restrictions set forth in section 8 1 and shall also
contain any other optional restrictions that have been approved by all Mitigation Parties
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74  Sale of Direct Recharge Property Direct Recharge Property that 1s held by
Sunset Valley or Austin that contzins an improvement, such as a house, may be sold by either
entity, however, the 1mpervious cover restrctions on said property are limited as set forth in
Section 81 aand b Direct Recharge Property that is held by Sunset Valley or Austin upon
which no improvement, such as a house, is located may be sold by either entity with no
additional 1mpervious cover allowances Any proceeds from the sale of Direct Recharge
Property must be utilized to purchase Property Rights on Acceptable Mitigation Property Any
Property Rights purchased as anticipated by this Section 7.4 must contain the restrictions set
forth 1n sections 8 1 and shall also contain any other optional restrictions that have been
approved by all Mitigation Parties

7.5  Cooperation between Austih and Sunset Valley. Austin and Sunset Valley
shall cooperate and execute such deeds, restricttve covenants and other documents reasonably
necessary to obtain or restrict Property Rights as intended by this section 7

80 MITIGATION PROPERTY PROTECTED BY CONSERVATION EASEMENT
OR RESTRICTIVE COVENANT.

81 Required Restrictions. In the event that any portion of the Settlement Fund is
used to acquire a conservation easement or restrictive covenant on Mitigation Property, the
following shall apply The conservation easement or restrictive covenant shall be 1n favor of
Austin, Sunset Valley, and SBCA and (a) shall restrict any use of the property to single-family
residential and related uses, (b) for property on which a residence has already been constructed,
shall restrict the impervious cover allowed on such property to 10% more than the impervious
cover existing on such property on the date of acquisition, (¢) for property on twhich no
residential structure 13 located, shall permit a maximum total of the lesser of 9% of the area of
such property or 2,500 square feet of impervious cover for a residentiat structure and ancillary
improvements,

82  Optional Restrictions, The Mitigation Parties anticipate that Sunset Valley and
Austin may desire to include other terms, conditions and restrictions in the conservation
easement or restrictive covenants pertaining to Mitigation Property Austin and Sunset Valley
will negotiate these provisions at a later date during discussions with the landowners

90 INSPECTIONS OF MITIGATION PROPERTY.

91  Inspections by Sunset Valley, On at least a yearly basis, Sunset Valley shall
perform mnspections of Mitigation Property, acquired by Austin or Sunset Valley pursuant to this
Agreement, located within the jurisdiction of Sunset Valley to assure that the terms of the
conservation easements or other restricttve covenants are being met by the landowners
However, if landowners are constructing or placing improvements on such Mitigation Property,
then Sunset Valley shall inspect at the start of such construction or placement project to assure
that the requirements of the conservation easements or restnctive covenants arc bemng met
Sunset Valley may inspect more often as nccessary until the construction or placement project 15
complete Within 30 days after such inspections, Sunset Valley shall issue Easement Document
Reports to the other Mitigation Parties regarding Sunset Valley’s findings durning inspection
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Upon request by Austin to Sunset Valley, Austin may designate an agent or representative to
accompany Sunset Valley during these inspections

9.2 Imspections by Austin  On at least & yearly basis Austin shall perform
inspections of Mitigation Property, acquired by Austin or Sunset Valley pursuant to this
Agreement, located within the junisdiction of Austin to assure that the terms of the conservatton
easements or other restrictive coyenants are being met by the landowners However, if
landowners are constructing or placing improvements on such Mitigation Property, then Austin
shall inspect at the start of such construction or placement project to assure that the requirements
of the conservation easements or restrictive covenants are being met  Austin may 1nspect mor¢
often as necessary until the construction or placement project 15 complete Within 30 days after
such mspections, Austin shall 1ssue Easement Documentation Reports to the other Mitigation
Parties regarding Austin’s findings during inspection Upon request by Sunset Valley to Austin,
Sunset Valley may designate an agent or representative to accompany Austin during these
inspections

100 AUTHORIZATION OF FUNDS BY AUSTIN AND SUNSET VALLEY.

The governing bodies of Austin and Sunset Valley shall appropriate sufficient funds in
the current fiscal year to pay the entirety of their own respective $350,000 obligation provided by
this Agreement  Austin and Sunset Valley each warrant and represent that its governing body
has authonized the expenditure of, and has approprated, such amount from current funds, and
shall maintain such amounts funded and unexpended for use as provided 1n this Agreement

110 DELAY IN ACQUIRING OR RESTRICTING PROPERTY RIGHTS.

111 Good Faith Negotiations. If the Mitigation Parties are unable to obtain a binding
contract to expend all mitigation funds to acquire or restnct Property Rights in Mitigation
Property within three years of the Effecttve Date, and after the expiration of any eminent domain
abatement period, as described in Section 6.3 of this Agreement, Mitigation Parties agree to
confer 1n good faith to negotiate an extension of the deadline or an acceptable alternative use for
the Settlement Fund (or the balance thereof) for the purpose of mitigating any potential adverse
impact on the Barton Springs segment of the Bartont Springs segment of the Edward’s Aquifer
that might result from the development of the Lowe’s Tract

112 Mediation. The Mitigation Parties agree to participate 1n mediation before a
quahﬁed mediator 1f good faith negotiations, as set forth in Section11.1, are unsuccessful

113  Court Action. If no agreement, as contemplated by Section 111 of this
Agreement, has been reached by the later of four years of the Effective Date, or one year after
the expiration of any abatement period as described in Sections 5.3 or 6.3 of this Agreement,
then any of the Mitigation Parties may file a petition 1n State District Court of Travis County,
Texas secking reformation of this Agreement in accordance with the principles of equity and the
objectives for the Settlement Fund 1dentified herein

120 LOWE'S PROJECT DESIGN MODIFICATIONS.
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Lowe’s will make the modifications set forth on Exhibit C to its previously designed
project on the Lowe’s Tract

12 1. Lowe’s may Procced. The Parties agree that, Lowe's shall be allowed to proceed
with construction as previously designed and permitted by Travis County and as modified by
Sections 12 and 13 of this Agreement The Partics agree that no presently-existing permut 1ssued
to Lowe’s or plat filed by Lowe’s (including the Travis County plat for the Lowe’s Tract)
establishes, or grants Lowe’s any right-of-way or rights to construct an extension of Ben Garza
Lane west of the Lowe's Tract or any other roadway connecting the Lowe’s Tract and MoPac or
Brodie and MoPac

122 City of Austin pernuts Revived and Supplemented Any City of Austin
permits that were previously issued to Lowe’s as a result of the December 2003 Settlement
Agreement shall be revived and supplemented to include the modifications set out in Exhibit C.
Any Austin permits shall be subject to the provisions of this Agreement to the extent that permuts
1issued by Austin to Lowe’s are inconsistent with this Agreement

130 PROVISIONS OF THE DECEMBER 2003 SETTLEMENT AGREEMENT.

As set forth in this Section, certamn provisions of the December 2003 Settlement
Agreement arc rétified and reaffirmed and certain provisions are superceded by this Agreement

131 TProvisions ratified and reaffirmed by the Parties. The following provisions of
the December 2003 Settlement Agreement are hereby ratified and reaffirmed by the Parties

(a) Section 1 02 (with the impervious cover allowances only applying to the
Garza Tract),

(b)  Section 1,03,
(c) Section 1 03,
{d) Section 1 07,
(e) Section 1 08,
®H Section 1 10,

(@) Section 302 as to the first three sentences only, with the following
additional language

To enforce any requirements set forth herein related to
development or redevelopment on the Garza Tract, the City of
Austin may pursue any method or means of enforcement available
to 1t tncluding those set out 1n the City Land Development Code
provided that nothing contained herein shall constitute a stipulation
or consent by Lowe’s that before annexation all aspects of the City
Land Development Code are applicable to the Garza Tract,
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(h)  Section 4 01 (with the deadline extended to December 31,2005),

0] Section 4 02 (excluding the last two sentences thereof, with that omission
not intending to comment on the applicability of Local Government Code Section 43 002),

)] Exhibit E-1 to the December 2003 Settlement Agreement 1s hereby
superceded and replaced with Exhibit E-1 attached hereto

132 Provisions superseded in their Entirety, Except to the extent 1t 1s expressly
reaffirmed and ratified in Section 13 01, the Parties agree that the December 2003 Settlement
Agreement is hereby superseded inits entirety

140 BOYCOTT TERMINATION,

Beginning within 30 days of the date that this Agreement is executed and contimung for a
six month period, Lowe’s agrees to engage 1nt discussions with SOS Alliance concermng Lowe’s
activitics in the Edward’s Aquifer Recharge Zone SQS Alliance agrees to immediately suspend
its boycott activities related to Lowe’s , and agrees not to resume any efforts to boycott Lowe’s
stores for a pentod of at least six months thereafter SOS Alliance agrees that the Lowe’s store to
be butlt on the Lowe’s tract will never be the target of an SOS Alliance-sponsored or supported
boycott, even after the expiration of this init1al six month period Nothing contained herein shall
operate to limit or preclude SOS Alliance from encouraging people to boycott the Shops at
Galleria project in Bee Caves, or to make Lincoln Properties the target of a boycott (without
naming Lowe’s during the initial six month penod)

150 LOBBYING.

Lowe’s agrees not to usec its resources to encourage or support any legisiation in the
Texas Legislature during any 2005 or 2006 legtslative session that is designed or intended to
weaken or lessen regulations protecting the Barton Springs watershed or the Edward’s Barton
Springs segment of the Edward’s Aquifer

16 0 DISMISSAL OF LAWSUITS.

Within 10 days after the Effective Date, the Parties will file the pleadings necessary to
effect the dismissal of the Pending Lawsuit, the First Lawsuit, and the Lowe's v Austin Lawsuit
with prejudice, with all parties bearing their own costs and attorneys’ fees

170 APPROVAL AND AUTHORITY.

This Agreement will not be effective until approved by (a) representatives of Lowe’s,
(b) SOS Atliance and (c) SBCA (d) by a majority of Sunset Valley’s city council, and (e) by a
sixth-sevenths majonity of Austin’s eity council If these approvals are not ebtained and this
Agreement 1s not fully exccuted by March 28, 2005, this Agreement shall be of no further force
and effect, even if partially executed Any person signing this agreement in a representative
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capacity individually represents and warrants that he or she has the requisite authority to enter
into this agreement and bind the respective party hereto

180 VENUE AND CHOICE OF LAW.

Any dispute arising because of this Agreement shall be brought in State Distnict Court of
Travis County, Texas The laws of the State of Texas shall govern any dispute regarding this
Agreement

190 AUTHORITY OF PARTIES.

Each Party executing this Agreement represents that it docs so with full authority, of its
own free will, and after discussing this agreement with its attorney

20 CONTACT PERSONS FOR MITIGATION PARTIES.

When this Agrecement calls for conference between Mitigation Parties, or for information
to be distributed to Mitigation Parties, the following individuals shall serve as contact persons
unti further written notice designating another contact person

(2) SOS Alliance - Brad Rockwell for SOS 221 East 9" Street Austin, TX 78701, 512-
477-2320 (fax) 512- 477-6410,

(b} SBCA - Programs Manager for SBCA P O Box 5923 Austin, TX 78763 When
calling SBCA please phone Harold Daniel, President of SBCA, at 512-656-5686

(c) Sunset Valley - Sunset Valley may be contacted through its attorney Doug Young at
602 West 11% Street Austin, TX 78701 512-478-4651, (fax) 512 478-7750

(d) Austin - City of Austin may be contacted through the City Attorney’s Office as
follows Laurie Eiscrloh Assistant City Attorney, or her successor, 301 W 2" Street PO Box
1536 Austin, TX 78767-1546, 412-974-2188 (fax) 5$12.974-6490

21 CLOSING BINDER DISTRIBUTION.

After each acquisition of Property Rights, the Party responsible for said
acquisition shall provide a closing binder, contaiming all recorded documents regarding the
acquisition, to all other Mitigation Parties within 30 days of closing

22 COPIES HAVE SAME EFFECT AS ORIGINAL

It 1s anticipated that there will be one onginal copy of thus document kept by
Austin  Other parties shall receive copies of said document Those copics shall have the same
force and effect as the original

[Signatures on following page]
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LOWE’S HOME CENTERS, INC,,
a North Carolina corporation

By @CLU\A %_ %[HOI\[ 7/@5
Name DavidE.Shelton
Title: Senior-Vice President

DATE _A-83-05

STATE OF_North Conslina_
)
COUNTY OF N 11hes )

BEFORE ME, a Notary Public, on this day personally appeared Diavud € . Syv Hany
Wkno

wn to me, or D proved to me on the oath of , or O proved to me
through , to be the person and officer whose name 1s subscribed to the
forcgoing mstrument, and acknowledgcd to me that the same was the act of Lowe's Hlome Centers,
Inc., a North Carolina corporation, and that s/he executed the same as the act of such corperation for
the purposes and consideration therein expressed, and 1n the capacity therein stated

GIVEN UNDER MY HAND AND SEAL OF OFFICE, th:sQ&d_ day Df_mamb_ 2005

W 173 @@a_uoa
Printed Name of Nota;!y Public

My coratmssion expires

Supk. B QW

\ LT
QP \L O!E.. "‘Q
* . . . .«

NOTARY *
rick .
PUBLIC .-‘

\\\‘\\

N

”mnm\

o.'..'.n'

it

A
1}

7,
%
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CITY OF AUSTIN, TEXAS,
a Texas municipal corporation

Name _“{o w
Title C\ ‘\‘\,l Mane ?J el

DATE _03-234-05

STATE OF TEXAS )

}
COUNTY OF TRAVIS  }

BEFORE ME, a Notary Public, on this day personally appeared

(\M%_Mém, ﬁknown to me, or O proved to me on the oath of
, or [J proved to me through , to be the person

and officer whose name 15 subscribed to the foregoing instrument, and acknowledged to me that
the same was the act of City of Austin, a Texas mumcipal corporation, and that s/he executed
the same as the act of such corporation for the purposes and consideration therein expressed, and
in the capacity therein stated

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this ;24’15 day of z J]Mc’\ , 2005

ﬁﬂme,ﬁz: Z” ¢ &%@W(ZE
é ‘*:\ srlotary Publ%
N,
‘.'

pote of Taxas Annede M. PRoqusch

APRIL 30, 2007 Printed Name of Notary Public

g

My commussion expires

0Y-30-2002
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CITY OF SUNSET VALLEY, TEXAS,
a Texas municipal corporation

g
RN

Tit] Mﬁy:e,
DATE __ 3-23-2005
STATE OF TEXAS )

COUNTY OF TRAVIS }

BEFORE ME, a Notary Public, on this day personally appeared

/ A known to me, or O proved to me on the oath of
, or 1 proved to me through , to be the person
and officer whose name 13 subscribed to the foregowng instrument, and acknowledged to me that
the same was the act of City of Sunset Valley, Texas, a Texas mumcipal corporation, and that
s’he executed the same as the act of such corporation for the purposes and consideration therein
expressed, and sn the capacity therein stated

rbH
GIVEN UNDER MY HAND AND SEAL OF OFFICE, this 23 " day of _[%5@ A__, 2005

s e >

JAY:!fa SP“’;?CLEY Printed Name of Notary Public
okary

STATE OF TEXAS
My Comm Exp 03-15-2005

My commussion expires

I3 -l5-2004
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SAVE OUR SPRINGS ALLIANCE,
a Texas corporation

By —;JDKJ\/W"/

Name _ R 44D R 6 ceiT o
Title  DEpPet1 Diafctba

DATE: MApes 12T 2o D L

STATE OF TEXAS }
}
COUNTY OF J(a0v3
BEFORE ME, a Notary Public, on this day personally appeared
Bead Rockwell , “Fknown to me, or G proved to me on the oath of
, or 0 proved to me through , to be the person
and officer whose name 1s subscribed to the foregoing instrument, and acknowledged to me that
the same was the act of Save Qur Springs Alliance, a Texas corporation, and that s/he executed
the same as the act of such corporation for the purposes and consideration therein expressed, and
in the capacity thercin stated
\
<

¢
GIVEN UNDER MY MAND AND SEAL OF OFFICE, this 73 day of Mace\ 2005

W

‘.:w 'a enise L nne Mansfield ‘ND{UJ'Y Pub
ary Public
My Ct:rﬁncl:fs'II:’E‘:pslres T ne_ (\\ 'F\-q
; «,.... JANUARY 23, 2006 Dons Loy T <
4 Printed Name of Notary Public

My commission expires:
l/zz )0k
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SAVE BARTON CREEK ASSOCIATION,

A _newn-pealii tucpurevivon

By __Haveld Pau, el *\—————%

Na.mc ”ll reld h‘nu iV L
Title IZ s fde i d-

DATE __32 /23 /2005”

STATE OF TEXAS }
}
COUNTY OF TRAVIS }

BEFORE = ME, a Notary Public, on this day personally appeared

Hacold Vantel , Oknown to me, or O proved to me on the oath of
ﬁ proved to me through‘mrsor\n\ \A&f\'\fm‘hn to be the person

and officer whose name 1s subscnbcd to the foregoing instrument, and acknowledged to me that
the same was the act of Save Barton Creek Association, amﬁ@%)mm and that s/he
executed the same as the act of such corporation for the purposes and consideration therein
expressed, and in the capacity therein stated

GIVEN UNDER MY HAND AND SEAL OF QFFICE, this g day of ]E iﬁg b , 2005

%éa@% %//&
tary\W d
¥\

Printed N of No Public

Notary Public, State
i
PosE y Commisaion Eo 3;:?3
Celober 29, 2003

-,
£
bt
i)

._-?*:.'t “!'bf:t LUNDsEY TAMAR‘ENGELMAN "

1y Y

My COI‘l'lmlSSIOH expl
[0/aa JOX
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LOWERRE & KELLY
44 East Avenue, Suite 101
Austin, Texas 78701
Telephone (512) 482-9345
Telecopier (512) 482-9346

By,

Layla Aflatoom
State Bar No 24040394

COUNSEL FOR SAVE BARTON CREEK ASSOCIATION

Stephen Adler

State Bar No 00927700

BARRON ADLER & ANDERSON, LLP
308 Nueces

Austin, Texas 78701

Telephone (512) 478-4995

Telecopier. (512) 478-6022

FRITZ, BYRNE, HEAD & HARRISON, LLP

98 San Jacinto Blvd , Suite 2000 9-.‘.5>
Austin, Texas 78701 < ”ﬂ
Telephone (512) 476-2020

Telecopier. (512) 477-5267————_

B

Daniel H, Syrne
State Bar No 03565600

ATTORNEYS FOR DEFENDANT LOWE'S HOME CENTERS, INC.

CITY OF AUSTIN

Cuty of Austin Law Department
P O Box 1546

Austin, Texas 78767-1546
Telecopier (512) 974-6490

By.

Dana Johnson, Esq
Laurie R Eiserloh, Esg
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David O Frederick

State Bar No 07412300
FREDERICK LAW
David O Fredenck, Esq
44 East Avenue, Suite 102
Austin, Texas 78701
Telephone (512) 469-6000
Telecopier (512) 469-0743

SCANLAN, BUCKLE & YOUNG, P.C.
602 West 11™ Strect

Austin, Texas 78701

Telephone (512) 478-4651

opier (512) 478-7750

tafe Bar No 22180650
ATTORNEYS FOR PLAINTIFF CITY OF SUNSET VALLEY, TEXAS

SAVE QUR SPRINGS ALLIANCE
221 East 9th Street, Surte 201

Austin, TX 78701

Telephone (512) 4772320

Telecopier (512) 477-6410

By

Brad Rockwell
State Bar No 17129600
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ORDINANCE NO. 031211-74

AN ORDINANCE APPROVING A SETTLEMENT AGREEMENT IN THE
LAWSUIT STYLED LOWE'S HOME CENTERS, INC. V. CITY OF AUSTIN,
CAUSE NO. GN300629, IN THE 98TH JUDICYAL DISTRICT COURT OF
TRAVIS COUNTY, TEXAS.

BE [T ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The “Garza Brodic Settlement Agreement”, attached as Exhibit A and
incorporated by reference, settling disputes in the lawsuit styled Lowe 's Home Centers,
Ine. v. Clty of Austin, Cause No, GN300629, 98™ Judicial District Court of Travis
County, Texas, and settling other disputes and potential claims between the parties to the
Settlement Agreement, is approved

_.PART 2. The City Manager o1 her designeg Is authonzed to execute the ’Sptﬂement
Agreement and all related documents on behalf of the | City.

TART 3. This ordinance takes effect on December 23, 2003.
PASSED AND APPROVED

§ L]
December 12 . 2003 & WVl Wh o~

Will Wyrn Y
) Mayox

)
APPROVED:@N Q/\t\“ ATTEST: ,_;d

David Xlan Skiith Shirley A. Brown
City Attorne}x City Clerk




GARZA BRODIE SETTLEMENT AGREEMENT

STATE OF TEXAS §
§
COUNTY OF TRAVIS  §

THIS SETTLEMENT AGREEMENT ("Agreemen:") is entered into effeclive as of the
date the Agreement 1s signed by all of the Parties, ("Effective Date") by and among ELI J.
GARZA., GERALDINE FLEMING, acting through her ahiomsy in fact, EDMUND J.
FLEMING, MARCIA ROSE WHITE, TRUSTEE, WILLIAM D REESE, (oceasionally referred
to herein collectively as the “Garza Owners™), the CITY OF AUSTIN (the “City™), a Tenas
murnucipal corporation, and LOWE'S HOME CENTERS, INC ("Lowe's"), a North Carolina
corporation. [he City, Lowe’s, and the Garza Owners are occasionally referred to hercin
collectively as the "Parties”,

RECITALS

Eli J Garza 1s the owner of 16 445 acres in Travis County, Teaas, more particularly
described on Exhitit "A" ettached hereto and made a part hereof for all purposes. Geraldine
Fleming is the owner of 4.837 aczcs of land in Travis County, Texas, more particularly described
on Exhibit "B" attached hereto and made a part hereof for all purposes. Marcia Rose White,
Trustee is the ownar of 4.838 acres of land in Travis County, Texas, more particularly described
on Exhibit "C" aztached hereto and made a part hereof for all purposes  William D. Reese is the
owner of 3.869 acres of land in Travis County, Texas, more particularly described on Exhibit
"D" gttached hzreto and mads a part hereof for all purposes. In this Agreement, the land
dzseribed in Exhibits A, B, C and D may be collecuvely referred to as the “Propenty ™

The Garza Owners and Lowe’s entered into earnest money gontracts dated July 29, 20032,
"putsuant to which the Garza Owmers agreed to scll the Property to Lowe’s (the “Lowe’s
Contracts™) 1 owe's, os agent for the Garza Owners, filed a subdivision application with Travis
County on March 4, 2003, subdividing the Property. The subdivision is hercinafier referred to as
the "Garze/Brodie Subdivision". Due to disagreement with the City conceming alleged vested
devetopment rights accruing to the Property comprising Garza/Brodie Subdivision, Lowe's filed
surt against the City seeking to enforce said development rights, styled Lowe's Home Centers,
Tne v. City of Austin, Cause No. GN300629 in the 98" Judicial District Court of Travis County.
Texas (the “Lawsuit™). The City disputed the Lawsuit's allegations,

The City, Lowe's and the Garza Owners desire to resolve and seitle all controverstes
betwesn them regarding City and County development ordinances, regulations, and standards
which apply to the Property and the Garza/Brodie Subdivision, in order to provide certainty with
regard to the development rights applicable Yo the Property and the Garza/Brodie Subdivision.
The City, Lowe's, and the Garza Owners have agreed on terms and conditions for development
of the Property, the Garza/Brodie Subdivision, and the settlement of the Lawsuit.

398464



The Parties hereto intend for this Agreement to be binding upon the Garza Owners,

Lowe's, their respective successars and assigns, and the Ctly, as sat forth heremn

NOW, THEREFORE, for good and valuable considzration, the receipt and sutficiency of

which are hereby acknowledged, the Parties agree as follows,

1.0l

1.02

1.03

398664

1.
DEVELOPMENT STANDARDS
Genera] Development Standards of Garza/Brodie Subdivision The City, Garza Qwners,

and Lowe's agrze that the Proparty and the Garza/Brodie Subdivision wall be developed
in accordance with such final plat as may be approved by the Travis County
Commissioners Court, and in accordance with the Travis County Code, Rules and
Regulations in effect on March 4, 2003, pursuant to Texas Local Government Code
Chapter 242, except as otherwise specified in this Agreement. The Parties agree that the
final plat referred 1o m this Section shall include a plat note, which states as follows-
“Development n this subdivision shall be subject to the terros and conditions of a
restrictive covenant recordad in Document # , Official Public Records of
Travis County. Texas, incorporating the terms and conditions of that certain Qarza Brodie
Settlement Agreement datad effective as of the day of , 3003

mpervious Cover Restrictions_of the QGarza/Brodis Subdivision. The City. Garza
Owners and Lowe's hereby agree that the Property and the Garza/Brodie Subdivision wll
be devaloped subject to the following unpervious cover restriction:

Lowe's will construct improvements resulting in not tore than forty percent
{(40%) impervious cover, a3 impervious cover is defired by the City of Austin
Land Development Cede, inclusive of not mote than 42-foot pavement width of
the realigned Ben Garza Lane and not more than 21-foot pavement width of
Allegro Lugar and as more specifically described by the site plan attached hereto
as Exhibit “E". Boundary streets will not be included in any impervious cover
calculation

Dramage and Water Quality Standards. The City, Garza Owners and Lowe's agres that

the Property and the Garza/Brodie Subdivision will be developed in accordance with the
standards for water quality treatment set forth in the City of Austin Environmental
Criteria Manual for compliance with the SOS Ordinance, as of the Effective Date of this
Apreement. The project will be deemed to be in compliance with SOS equivalent water
quakity control standards if the {and contalns the following elements {collectively “*VWater
Quality Improvements").

a. A storm water ponding system which shall consist of an unlined detention
pond, two sedimentation ponds with impermeable liners, end related drainage
conveyance works, The two sedimentation poads will have a water quality

2
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capture volume determined in accordance with Table 1-12 of the Cuty of
Austin Environmental Criteria Manual pages 1-193 and 1-194, and the
sedimentation ponds’ volume shall include the capture of runoff from the
Property and the Garza/Brodie Subdivision, including the realigned Ben
Garza Lane The storm water ponding systern shall control and himut the
outflaw for the entire 2-year frequancy storm event to pre-development rates
or less for the purpose of downstrzam erosion control, as well as limiting the
outflow to pre-development rates for the 10-year, 25-ycar, and 100-year
frequency storms for flood control The storm water ponding system shull
capture runoff from the developed areas on the Property and the
Garza/Brodic Subdivision, including the realipned Ben Garza Lane snd all
other impervious cover and associated Iandscaping situated on the Propenty
ang the Garra/Brodie Subdivision

b. A re-irrigation system designed to meet or evceed the Texas Commission on
Environmental Quality Standards contained in "Complying with the Edwards
Aquifer Rules' Technical Guidance on Best Management Practices". The
sedimentation ponds shall be emptied by spray irrigating the undeveloped
portions of the Property and the Garza/Brodie Subdrvision, and if necessary,
the embankment and other areas surrounding the detention pond within 72
fiours of & rainfall event, Irrigation shall not commance for 2t least 12 hours

after the rainfall event.
¢ Facilities discharging stormn water designed to minimize erosion

Lowe's shall provide as built drawings and u Texas licensed enginear's certification that
the Water Quality Improvements have been constructed and will operate in accordance
with this Agreement. Lowe's shall provide an on-the-ground survey which shows that
required volumes have besn achieved In the detention and sedimentation ponds
Additional dasign, operation and marntenancs standards and requirements for the Water
Quality Improvements are attached as Exhibit H  Luwe’s aprees o design, opersie and
mzintain the Water Quality Improvements in accordance with the standards and

requirenients szt forth on Exhibit H

Realignment of Camino Largo/Ben Garza Lene The City agrees not to oppose the
reaipnment of Camino Largo/Ben Garza Lane off-site of the Property and the
Garza/Brodie Subdivision between the western boundary of said Subdivision and MoPac
Blvd., as detmled on Extubit “F”", provided, however, that such alignment shall not
interfere with Critical Environmental Features es defined by City Code

Water and Wastowater Service. The Parties acknowledpe that Lowe's has applied for the
approval of City water and wastewater scrvices for the Property in Water Service
Extension Request (“SER'™) No 2284 and Wastcwater SER No. 2285, respectively, The
Parties further agree that water and wastewater utility services to the Property shall be
provided in accordance with the conditions and limitations set forth in Water SER No.
2284 and Wastewater SER No. 2285, Water SER No. 2284 and Wastewater SER No.

3



1.06

107

1.08

1.09

I9ins

2283 shall be approved and signed by the Director of the City’s Weter end Wastewater
Utility concurrent with the City’s execution of this Settlement Agresment and, upon the
Director’s execution thereof, a true copy of the signed Water SER No. 2284 and
Wastewater SER No. 2285 shall be denominated as the “Lowe's Water and Wastewater
Service Plan,” attached hereto as Exhibit “G" to this Settlement Agreement, and
incorporated herein for all purposes The Parties agres that this Settlement Agreement
shall constitute an “approved development application™ for purposes of City Code
Section 25-9-38

Impact of Ordinances on Imperyious Cover  No city ordinance, ruls or land development

regulation shall have the effect of reducing the allowable lmpemous cover percenlages
for the Property end’or the Garza/Prodie Subdivigton stated in Section 1.02 herein:
provided, however, that Lowe’s and/or the Garza Owners shall provide funds to the Czty
for use a3 impervious cover mitigation, as set out in Section 5.01 below.

Planting, Ninety percent (90%) of the total plant material used in the project (exclusive
of turf) shall be native to Centra] Texas, end/or native and adapted plants recommended
in the Grow Qreen Native and Adapted Landscape Plants Guide prepared by the City of
Austin and the Texas Cooperative Extension, and published August 2003 Plants listed
on the Invasive Species list or the Problem Plants list in the Grow Green Plants Guide
tnay not be included, Lowe’s may remove (rees as required to develop the Lowe's store
or its storm water ponding system. Landscaping shall be provided as shown on the
landscaplng exhibit E-1 to the sita plan attached ns Exhibit E.

Green Builder Proaratn and other Standards  Lowe™s will incorporate, at 2 minimum, the

following “Green Builder Propram® measures, and other standards described below, in
the construction and operation of the Lowe's building

a Lowe's will not use coal tar-containing paverment senlers on parking lot surfaces
on the site and shall not scl] coal tar- contatung pavement sealers on the site.

b. Lowe's agrees that it will construct all parking ot areas with concrete in heu of
asphalt surfaces.

c. Lowe's will Incorporate 8 down spout rainwater recovery system in its building

d. Lowe's will establish and perform a street sweep parking lot maintenance
program, sweeping the parking lot at east once per week with a vacuum-gssisted

sweeper.

e Lowe's store will utitize a white reflective roof system exceeding the minimum
roof insulation standards,

f. Lowe’s store will utilize a high efficiency electronic ballast floor up tluorescent
lighting systern and will wtilize high efficiency HVAC roofiop units.

g Lowe's will store all arsenic-treated wood under cover.

h Lighting on the property will be in compliance with Chapter 2 of the City of
Sunset Valley's Land Development Code in effect on December 12, 2003,

a. Redevelopment or 1 Use. The Parties agree that the provisions of this
Agreement shall apply and shall conlmue 1o apply to and govetn any and all development
' 4
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sctivity that has commenced or will commence on the Property or the Garza/Brodie
Subdivision, or any portion thereof, within 10 years from and after the Effective Date.
After the expiration of 10 years from the Effective Date redevelopment of the Property
or the Garza/Brodie Subdivision shall be subject to all municipal regulations, without
reference to this Agreement; provided, however, that notwithstanding the application of
municipal regulations after the expiration of 10 years or any other provision of this
Agreement to the contrary, the Property and the Garza/Brodie Subdivision may be
redeveloped in accordance with the 40% impervious cover requirement as set out in this
Agreemeni, provided, however, that Lowe's and/or the Garza Owners shall provide funds
to the City for use as impervious ecover mitigation, as set out in Section 5 01 below, and
provide the Water Quality Improvements set forth in this Agreement.

b Definition of Development For purposes of thus Agrecment, development or
redevelopment means the construction or reconstruction of a building or road; the

placement of a structure on land, the excavation, mmng, dredging, grading, or filling of
land; the removal of vegetation from land; or the deposit of refuss or waste on land,
Development or redevelopment does not include:

L. lawn and yard cars, including mowing, pgardening, tree care and
maintenance of Jandscaped areas;

1. removal of trees or vegetation damaged by natral forces:

ifi,  agricultural activity that is not prohibitzd by City Code Section 25-8-321
(Clearing of Vegetation), or

iv. the repair, maintenance, or installation of a utility, drainage or street
system that does not disturb undeveloped land or increase wmpervious
cover

Structural Requirements Notwithstanding anything in this Agreement to the contrary,
construction of any structures on the Property or the GarZa/Brodie Subdivision will
comply with technical requirements set out in City Code Chapter 25-12 “Technical

Codea.”

Repulations and Ordinances not Impseted by this Agreément. This Agreement

establishes development rulss for the Property and the Garza/Brodie Subdivision, but
unless speelfically set out in this Agreement, nothing herein shall waive or modify other
local, state or federal laws ot regulations that do not affect development permitted by this

Agpresment,
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Il
DISMISSAL OF LAWSUIT AND RELEASE

Dismissal of Lawsuit. [n consideration of this Agreement, Lowe's, and the Garza
Owners ggree to dismiss the Lawseit with prejudice within seven {7) davs of the
Effective Date of this Agreement.

Release of Clajims In consideration of this Agreement, the City, Lowe's and the Garza
Owners do hereby release, acquit, discharge, and forever hold cach other harmless
(collectively "Release™) from eny end ell statutery and common-law, legal and equitable,
claims, demands, and causes of action for damages or performance of any kind, known
and unknown, that were possessed by, or could have been asserted by and between, the
Parties as of 1the Effective Date of this Apreement, in the Lawsuit, or in any legal,
equitable, or administrative proceeding that relates to the Qarza/Brodie Subdivision or the
Preperty. The Release includes, without limitation, all claims, demands, and causes of
action by end between the Parties for recovery of actual damages, general damages,
special damages, consequential damages, economic damages, compensatory damages,
exemplary damages, expenses, costs, or attomeys' fees, injunctive rellef, or declaratory
relief that arise out of or are related in any way to the allegations in the Lawsuit or to the
Garza/Brodie Subdivision or the Property. This Relvase also includes, without limitation,
all claims that the Parties might have asserted against cach other in the Lawsuit or that
relate to the Garza/Brodie Subdivision or the Property pursuant to Texas Local
Government Code Chapter 242, as amended by the 78th Regular Session of the Texas
Legistature, and Texas Local Government Code Chapter 245,

ILL
COVERNING REGULATIONS

Certification Letter The City agrees to provide a letter to Lowe’s. the Garzn Owners,
and the Travis County Clerk within seven {7) days of the Effective Date of this
Agreement, cerufying that City approval of the Garza/Brodie Subdivision Is not required
for the platting of the Property. The Director or Acting Director of the City's Department
of Watershed Protection and Development Review is authorized to provide such a letter.

Site Plan, Inspection, Comphange, Lowe's and the Garza Qwners agree to develop the
QGarza/Brodie Subdivision and the Property in accordance with this Agreement and the
site plan attached as Exhibit E, The site plan attached a5 Exhibit E, Including the square
footage for the improvements shown on the site plan, is approved. The City may inspect
the Garza/Brodie Subdivision and the Property to assure compliance of development with
this Agreement, and the site plan attached ns Exhibit E, including but nat limited to
utifities, and Water Quality Improvements, and their operation and maintenance, and
other improvements, The City will dlso cstablish a speclal team of its inspectors to
confirm that development on the Garza/Brodie Subdivision and the Property is in
comphance with the terms hereof. Prior to beglnning construction on the Garze/Brodie

6
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Subdsvision or the Property. Lowe's or the Qarza Owners will provide the City with
enginesnng and architectural drawings showing the planned development on .the
Garza/Brodie Subdivision and the Property, in order for the City to verify that
development will be 1n compliance with the terms hereof Lowe's or the Garza Owners
will also participate in a pre-construction meeting with the City’s inspectors  Upon
notice by a City inspector that development on the Garza/Brodie Subdivision or the
Property 15 not in compliance with the terms hereof, the Parties shall immediately meet to
resofve the non-conformity claims and if such claims cannot be resolved, the Parties
agres to seek outside mediation within ten (10) days of the non-conformuty notification.
If mediation fails to resclve the non-conformity claim, cither party may pursue the
remedies provided in Section 6 07 of this Agreement.” After annexation, save and except
for compliance issues related to the original construction of the improvements shown an
the sits plan attached as Exhibit E, the City may pursue any method or means of
enforcement available to it for requirements related to development or redevelopment on
the Qarza/Brodie Subdivision or the Property that are set out in the City Land
Development Code; and shall not be required to utilize mediation or civil remedies as set
out in Sections 3‘.02 or607.

Change of Law The Parties acknowledge and agres as & matenal term of this Agreement
that their respective obligations under this Agreement will continue and will be binding
even if other laws currently in effect or enacted. or modified aher the Effective Date.
would otherwise linut, eliminate, modify, enhance or impair the City’s regulatory power
or ability to enforce the obligations of Lowe's or the Garza Owners, or any limitaton on
development, set forth n this Agresment

Iv,
ANNEXATION AND ZONING

Anpesation  Lowe's and the Garza Owners request that the Property and the

‘Garza/Brodie Subdrvision be ennexed Into the Clty of Austin for full purposes The City

agrees that the effective date of any annexation shall not be prior to the opening of the
Lowe’s Home Improvement Warchouse on the Property, or December 31, 2004,
whichever date ovéurs first

Zoning The City Manager shall initiate and process a zoning case for the Garza/Brodie
Subdivision and the Property to be finally acted upon by Council at the time of
armmexation, and that the City staff will recommend for approval by the City Council,
original permanent zoning of *“CS-CO, Commercial Services-Conditional Overlay”, or
other use district classification and applicable regulations, under which the Lowe's Home
Improvement Warehouse Stors bullt on the Garza/Brodie Subdivision or the Property
would constitute 8 conforming use to the zoning district clessification, The staff
recommendation on the "CS-CO," Conditional Overlay will Include these conditions: 13
allow GR *General Retail” permitted and conditional uses also atlowed in a CS district:
2) gllow a construction sales and service use (that would pefmit the "Lowe's” use), and 3)
prohibit all other CS uses not permitted In a (iR district  Regardless of any action on the

' 7
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zoning case, the City recognizes that the Garza/Brodie Subdivision and the Properly may
be developed as & construction, sales nad service uss in accordance with the provisions of
Section 43.002 of the Local Govemment Code and this Agreement. This Agreement
constitutes an application for purposes of Local Government Code Section 43.002,

Y.
ADDITIONAL MITIGATION

Additional Mitigation Fees and Conditions for Payment. Lowe’s will pay Additional
Mitigation Fees to the City of Austin in the amount of $1,000,000,00. Lowe's wall pny
these Addijtional Mutigation Fees within seven (7) days of closing Its purchase of the
Property or within twenty (20) days of the date the plat referenced in Section 1.01 is
recorded, whichever occurs first, Lowe’s and the City agree that the Additional
Mitigation Fees will be used to purchase mitigation Jand for protection of water quality
and/or for the construction of water quality improvements for existing developments,
Development may not commence on the Property or the Garza/Brodie Subdivision until
the Garza Owners, Lowe's, or a successor or assign of either the Garza Owners or
Lowe’s, pays the required Additlonal Mitigation Fees to the City of Austin.

Criteria for Selecting Mitigation Land. The following factors shall be considered by the

Clty in evaluating and selecting any land for purchase to mitigate the amount of
impervious cover proposed to be developed on the Property and the Garza/Brodie
Subdivision under this Agresment’

a. Distance from the Property

b. Whether the landowners have made a colorable claim for deve!opmenl
entitiements inconsistent with the requirements of the SOS ordinance

c. Whether the land is within the same watershed as the Property, and over the
Barton Springs Recharge Zone

d Whether the land would provide enough site area to meet the SOS impervious

cover requirernent when included and averaged with the impervious cover
allowed on the Property under this Agreement
e Whether the land is within the City of Sunset Valley's well groundwater area

1. Whether the land contains Critical Environmental Features
g Whether the Jand would provide an opportunity for retrofit of untreated storm
water runoff

h Whether the Clty has already identified the land as desirable for watershed
protection by placing it under contract

The criteria listed above pre advisory only, The decision on which mitigation land ta
purchase Is within the discretion of the Austin City Council.

Lo
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VI
MISCELLANEOUS PROVISIONS

Entire Agteement This Agreement contains the entire agreement of the Parties and ren
be amended only by written agreement signed by all Parties

Binding Effect. This Agresment will inure to the benefit of and be binding upon the
successors end permitted assigns of each of the Paries, subject to the assignment

provisions set forth at Section 6 05.

Notice. Any notice or other communication ("Notice") given under this Agreement must
be in wntmg Notice, unless otherwise provided, may be given' (a) by depositing the
same in the United States mail, postage paid, c-*rtlﬁed and addressed to the party to be
notified with return receipt requested, (b) by d::lwcnng the same to such party, or en
agent of such party; or (c) via facsimife with confirmation of receipt Notice deposited in
the mail in the manner es described herein will be effective three days after deposit.
Notice given in eny other manner will be effective only if and when recetved by the party
10 be notified. For the purposes of notice the addresses of the Parties, until changed by
Notice given s described in this Section, will be ns follows,

the City. Toby Futrell, City Manager
The City of Austin
124 West 8" Street
Austin, Texas 78701
Fax: 512-499-2832

Qarza: 3712 Ban Garza Lane
Austin, TX 78745
Fax: 512-892-0593

White: 3304-E Serane Hills Drive
Austin, Texas 78738

Fleming: NAICIP
7320 N. MoPac, Ste. 101
Austin, TX 78731

Reese: 3510 Ben Qarza Lanc
Austin, TX 78749-1504

Copiesto:  C. Daniel Wheelus, Attorney at Law
3103 Bee Cave Road, Suite 201
Austin, Texas 78746
Fax: 512-328-2080

1]
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Lowe’s: Attention, LAW DEPARTMENT
Lowe's Home Centers, Inc.
P.O Box 1111
{Flighway 268 East — East Dock)
No. Wilkesboro, NC 28659

Copeesto:  Terrence L. Irion, Attorney at Law
3660 Stone Ridge Road, Suite B-102
Austin, Texas 78746
Fan: 512-347-7085

Time Time is of the essence in this Agreement. I eny date or any period provided
this Agreement ends on & Saturday, Sunday, or & legal holiday, the applicable period will
be extended to the next business day.

e. Assignment by Lowe's Lowe’s, following its purchase of the acreage comprising

the Carza/Brodic Subdivision, may transfer and essign this Agreement to third
parties

Assignment by the QGarza, Owners The Gerza' Owrners, in the event the Lowe's

Contracts shall tetminate for any reason, may transfer and assign this Agreement to
subsequent contract vendees end/or grantecs; provided, however, that the Garza
Owners and their subsequent contract vendees and/or grantees, successors and
assigns are bound by and subject to this Agreement, save and except for the
requirement to develop the Property and/or the Garza/Brodie Subdivision in

eccordance with the site plan attached hereto as Exhitbit E The Garza Owners and/or

their subsequemt contract vendess and/or grantees, successors and assigns, may either
develop the Property and/or the Garza/Brodie Subdivision in accordance with the site
plan attached hereto as Exhibit E, or may submit for review and approval by the City
a substitute site plan which complies with the development requirements and/or
restrictions of Sectlons 1.02, 1.03, 1.07, 1.08, 1.09, and 1.10 of this Agreemant; the
Cuty shall approve a substitute site plan that complies with these development
requirements and/or restrictions. Notwithstanding the continving applicability of this
Agreement, if the Lowe’s Contracts terminate, the Garza Owners shall not be
required to pay the mitigation fees required by Section 5,01 to the City until such
tine as the Property and/or the Garza/Brodie Subdivision is 1o be developed.

Notice to_City, Successors and Assigng. The Garza Owners, Lowe's, or their

successors and assigns, shall provide notice (a) of this Agrecment to any successor
interest or assign of any portion of the Property or the Qarza/Brodie Subdivision, and
(b) to the City of any change in ownership of the Property or the Garza/Brodie
Subdivision

Restrictive Covepant. This Agresment touches and concerns the Property and will be
recorded 1n the Official Records of Travis County, Texas, and constitutes restrictive
covenants required by the City; and runs with the Property and is binding on each and

10
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every successor-in-interest of the Garza Owners or Lowe's. The restrictive covenant may
not be amended or revoked without written approval by the City.

Default. If any party defaults in the performance of its obligations for any reason. the
non-defaulting Parties will be entitled to pursue all remedies available at law or in
equity. In the event of any lawswt based on this Agreement, the prevailing party will be
entitied to recover reasonable attorneys' fees and refated costs of litigation  In the avent
of the actual or threatened breach of any of the provisions of this Agreement by any
party, ot their successors end assigns, the hon-defaulting party(s) shall be entitled to sezk
a temporary restraining order and/or injunction, restramning any such breach by the
defaulting party. Lowe's, the Garza Owners and the City acknowledge that the City shall
be irreparably harmed by the material breach or threatened breach of this Agreemant by
Lowe's or the Garza Owners, 2nd that monetary damages would be an inadequate repiedy
at law and consent and agree that In the event of any such material breach or thrzatened
breach, injunetive relief would be an appropriate remedy for the City to s2ek.

FURTHERMORE, IT IS EXPRESSLY AGREED THAT IN THE EVENT ANY
MATTER RELATING TO TIIS AGREEMENT RESULTS IN THE INSTITUTION OF
LEGAL PROCEEDINGS, THE PREVAILING PARTY IN SUCH LEGAL
PROCEEDING MAY ONLY RECOVER THE ACTUAL DAMAGES, TO THE
EXTENT SUCH RECOVERY OF ACTUAL DAMAGES IS AVAILABLE UNDER
THE LAW, AND NOT ANY INCIDENTIAL OR CONSEQUENTIAL DAMAGES,
SUCH PREVAILING PARTY MAY SUFFER OR INCUR AS A RESULT OF THE
NON-PREVAILING PARTY'S DEFAULT HEREUNDER. TO THE EXTENT [THE
RIOGHT TO ANY INCIDENTIAL OR CONSEQUENTIAL DAMAGES WOULD
EXIST AT LAW OR IN EQUITY., SAME IS HEREBY RELEASED, WAIVED AND
FOREVER RELINQUISHED. THIS PROVISION DOES NOT RESTRICT OR WAIVE
ANY RIGHT TO EQUITABLE RELIEF OTHERWISE AFFORDED TO ANY PARTY
TO THIS AGREEMENT, INCLUDING BUT NOT LIMITED TO. SPECIFIC
PERFORMANCE OR INJUNCTIVE RELIEF,

Waiver Any fallure by a party to insist] or any tléction by a perty not fo insist upon
strict performance of any of the terms, provisions, or conditions of this Agreement will
not be deemed to be & waver of any other term, provision, or condition and such party
will have the right at any time thereafter to insist upon strict performance of any end ali
of the terms, provistons and conditions.

Applicable Law. The construction and validity of this Agreement will be governed by
the laws of the State of Texas

Severability. If any provision of thls Agreement shall, for eny reason whatsoever, be
held imtvalid, then the remainder of this Agreement shall be deemed severable from the
invalid provision, and the Invalidity of any such provision shall in no way affect the
validity or enforceability of the other provisions of this Agreement or the rights of the

Parties hereto.

§i
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Venue and Jorsdiction. The Parties apree that the exclusive, mandatory venue for any
dispute arising out of or relating to this Agreement is the State Distriet Courts of Tranis

County, Texas. Lowe's and the Garza Owners specifically waive any rights they may

have to challenge the personal jurisdiction of the State District Courts of Travis County,

Texas, and also specifically waive any rights they may have to challenge venue in Teavi>

County on the basis that Travis County is not & convenient forum, Lowe's and the Gare2
Owners also specifically waive any rights they may have 1o remove any lawsuit filed in
the State District Courts of Travis County, Texes to federal court.

Section Headings The section headings contained in this Agreement are for convenience
onty and will in no way enlarga or limit the scope or meaning of the varlous and several
secrions

Grammatical Construction. Wherever appropriate, the masculine gender may include the
feminine ot neuter, and the singular may include the plural, and vice versa.

Exhibits A, B, Cand D: Property Descriptions

Exhibit E: Site Plan and also Landscaping Plan, as Exhubit E-1

Exhibit F: Ben Garza Lane Roadway Plan

Exhibit G: Water and Wastewater Service Plan

Lxhibit H: Design, Operation and Maintenance Standards and Reguirements for Water Quality

Improvements

393664
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AGRLED.

b b,

BLIJ. GARZA 7

[HE SiATL GF TEXAS &
§
COUNTY OF TRAVIS  §

BEFORE ME, the undersigned authoity, on this day personally appearcd Eli J. Garza,
known to me to be the person whose namo s subscribed to the foregoing instrument, and
acknowledged to me that he executed the same for the purposes and consideration expressed

therean

SUBSCRIBED AND SWORN TO BEFORE ME on the ﬁ day of
M. 2003, to certify which wilacss my hand and official seal.

:»2:;: ELIZABETH FOWLER

.‘ﬁ,. Hozaty Publc, Stite of Tixas ;ﬂ 4 ) ; ; /
C\(rm)-" “WRY 13, 2006 /'é "4/
G : -t NOTARY PUBLIC. STATE OF TEXAS

13
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AQREED.
QERALDINE FLEMING

%»——\ /yf)pém .a-gxf fact-

By: ED I‘LEMING Attdrney-in-Fact

THE STATE OF TEXAS &

§
COUNTY OF TRAVIS 8
BEFORE ME, the undersigned a‘uthority, on this day personally appeared Ed Fleming,

Lnown to me to be the person whosc name is subscnbed to the foregoing instrument, and
acknowledged to me that e executed the same in the capacity stated, and for the purposcs and

consideration expregsed therein

SUBSCRIBED AND SWORN TO BEFORE ME on the /J47F day of
M___, 2003, to ceclify which witness 1oy band gnd official seal,

% ELIZABETH FOWLER E AXM C,?M/ e

" Hceary Puble, Sute of
C,. () Wi NOTARY PUBLIC, STATE OF TEXAS
§ Vs “VAY 13,2006

14
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AGREED:
‘ﬂ
\%@M@&u
MARGHA ROSE WHITE, TRUSTEE

ThL STATEOF TEXAS ¢

. §
COUNTY OF TRAVIS  §

BEFORE ME, the undersigned authority, on this day personally appeared Mareia Rose
White, known to me to be the person whose name is subscribed to the foregoing instrument, and
acknowledged to me that she exccuted the same in the capacily stated, and for the purposcs and

consideration expressed therein

|
SUBSCRIBED) AND SWORN TO BEFORE ME on the 57 day
, 2003, to certify which witness my hand and official seal
. %‘ EUZABE’H Fohza /é’ .
!! e
"?Pubﬂc.s.at I ! - M,é(/
, @ e LYy T

]
gyl i Wow PUBLIC, STATE OF TEXAS

of

o | !
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AOREED.

WILLIAM D, REESE

THEF STATF OF TEXAS &
: §
COUNTY OF TRAVIS §

BEFORE ME, the undegsigned authority, on this day personally appeared William D.
Rease, known to me ta be the person whaose name is subscribed to the foregoing instrument, and
achnowledged to me that he executed the same for the purposes and consideration expressed
thereln.

SUDBSCRIBED AND SWORN TO BEFORE ME on the /A5 day of
_, 2003, to certify which witness my hand and official seal,

oa, ’q ELIZARETH FOWNLER
ﬁ mmw- ol Totas
Cayisalon Expired

1 ,.- ey 13, 2006

NOTAJYY PUBLIC, STATE OF TEXAS

{6
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AGREED:

LOWE’S HOME CENTERS, INC,
a North Caralina corporation

oy, Lo & Shoill

A
banse, $ -
'r:};c: David E. Sheton ”Z

Sonlor Vigp Presldent

THE STATE OF NORTH CAROLINA
COUNTY OF \A h Yhes

BEFORE ME, the undersigned authorily, on this day personally appeared the person
whose name 15 subscribed to the foregoing instrument, who is known to me to be said person,
end acknowledged to me that he or she executed the same in the capacity stated, and for the
purposes and consideration ¢xpressed therein.

s

SUBSCRIBED AND SWORN TO DBEFORE ME on the B3N day of
S !Q Qoo , 2003, to cerufy which witness my hand and official seal

{12’1‘3@{ PUB‘_"CLIC. STATE éF NORTH

[
"'.\\ ot etes " (%

§ $ ”*l'i“ - CAROL
= - INA
= & P ¢ LF

>
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AGREED.

THE CITY OF AUSTIN,
a Texas municipal corporation

By: %lgtﬁé;é M —
Lisa Y

Title: As.s'as‘f‘dr'v’ é& MM::‘?&/"

THE STATE OF TEXAS  §

§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned suthority, on this day personally apptered the person
whose name Is subscribed to the foregoing instrument, who is known to me to be said person,
and acknawledged to me that he or she executed the sems in the capacity stated, and for the
purposes and consideratlon expressed therein

UBSCRIRED AND SWORN TO BEFORE ME on the l(acw” day of
DPCOM 2003, to certify which witness my hand and official seal,

UUNA (e

NOTARY PUBLIC, STATE Qi TEXAS

p BHAHON h'cl\th* Y

¥ 4‘52 ‘ﬁri‘ Moty Pubtls, Sate of Tesqq
Ny Comminglon Sxplrag

OCTOB:R a1, 2004

e
T TR
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Legal Descnption
16 445 Acras

State of Texas
Courty of Travls

All that ceraln tract or parce! of land situated In the Thomas Anderson League Mo, 17, Absiract Ne 2,
Travis Counly, Texas being part cf & calied 17,516 acra tract descrimed in 2 dzed 1o EY yames Garzs
dstad February 8, 1982, recorded In Volume 7684 on Paga 700 In the Deed Records of Travis County,
Texas and being more particularly ¢escribed as follows®

BEGINNING at a 1/2" fron rod (found) In the narthwest right of way flna of Brodie Lane and In the
southwes! line of the above refararced 17 510 acra fract, 3ame belng the notheast na of Lot {, Block A
of the H.E BJAuUsHN # 23 Addition as recerded In Book 100, on Page 237 In the Plat Records of Travis

County Texas:

THENGE North €0 deg. 00 min 00 sec. West with the northeast ina of gaid Lot 1, Block A and tha
sauthwest ina ol the 17,516 acre tract, at a dislance of 1127.89 feet pass a 1/2" fron rod (set) for the sast
comer of a callad 0 192 acre tract, dascritad In a deed fo EN James Garza, dated Janvary 24, 1978,
recorded In Velume 6091 on Page 194 In the sald Dsed Records, continulng with the southwest tine of
the $7.516 acra tract and with the neriheast ina of aaid 0 192 azre tract for 8 total distance of 1224 18
feel to a 1/2* lron fed {found) for the westernmast cortee of sald 17 516 acrs trach;

THENCE North 29 deg 22 min. 25 se¢ Gast with the weaternmost norhwest line of sald 17,418 acre
tract, @ distance of 340 32 feot lo a 1/2" lron red (found) for the westermmost north eemer of sama, and
belng an & corner In the southwest ine of Ben Garza Lana (unimproved in this area) recorded in Volume
3513 oh Pago 4539 in the sald Deed Records;

THENCE South 80 deg 01 min. 41 sac, East with the southwest line of sald Bea Garza Lane and & -
- northeast Mna of sald 17 B16 acre lrast, b disiancéd of 26583 leel lo a 1/2" iron rad (found) for cornar

THENCE North 13 deg 22 min. OT sec Eas! continuing with s common line of sald Ben Garza Lane and
tald 17,518 gcra lrast, a digtanca of 307.46 feet lo & 1/2° ron red (lound) for tha easternmgst rorth eetaer

of 3ald 17 518 dcre lract,
THENCE Scuth 80 deg 01 min 01 sac, East continulrg with a commion line of $aid Ben Garza Lane and

nonreast ne of said 17 518 acre Iract, a distance of 1053 42 feel lo 3 1/2° fron sod (feund) for the east
comer of the 17 516 acre Yract and In the northwest fight of way line of the pioremanilonad Brodle Lana,

THENCE $outh 30 dag 18 min. 21 seq. West with the porthwest right of way line of Erodle Lana, a
distanca ¢f 835 33 feet 1o the PLACE OF BEGINNING, contalning 18 445 acras {716,328 5q 1) of land,

@ W Claik ]
Registerad Profassional Land Surveyor No 4368

« Pagetof1
SURMMT SURVEYING LTO., 2040 OEERBRACK QRIVE T 3R TRXAS 75707 (903) 5618344
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Lagal Descrigticn
4837 Acres

Stats cf Texas
County of Travis

All that cerain tract or parcel of land situated In he Thomas Ancarson Leeguz No 17, Sbstraci Ne 2
Trayis Courty Taxas, balng all of a called 4 84, describad in a deed \o Edrund J Flemming, et ux, dated
January 21, 1824, recerded In Vciume 1449 cn Page 487 in the Dead Records of Travls County, Texas,
and bemng mora parbeutarly deserltbed as follows:

BEGINNING 2t a 1/2* Iron rod [found) for the south camer of lhe abeve referenced 4 84 acte rac, same
belng the west comer of o called 4 70 acre tract, gascrbed In a deod o Willam © Raese, dated October
8, 2001, recordad under Clerk Flle No, 2001171175 in the Real Properly Records of Travis County,
Texas, and In a northeas! ilne of a 50 feet wide sirlp of land (Sen Garza Lanae) dedicated to tha petila for
use as 8 slreat and toad way, describad [n & Dadicatlon Cosument from Rosa Garza to tha Publie, dated
July 26, 1668, recorded In Vciume 3513 on Paga 459 In sald Deed Records,

THENCE North 60 deg. 01 min. 01 sce, West with the southwast line of said 4 84 acre tract and with a
nertheast ina of sald 80 fact wide sirip of land, & dislance of 408 87 feet to @ 172 Iron rod (found) for the
west comer of sald 4 84 acre tract, same belng tha south ¢orner cf enother calted 4 84 agre Yragt,
described In a dead to Marcla Rose Whifte, Trustes, dated July 25, 1888, recorded fn Volume 10738 on

Page 47 In sald Real Property Records,

THENCE North 30 deg 00 min 22 szc, East with the northwest na of sad 4 84 acre tract (Voluma 1449
on Page 437} and with tha southeast line of said 4.84 acra tract (Veluina 10738 on Page 17), a dulance
of 517 03 feat to a 172" [ron rod {feund) for the north cormer of sald 4 B4 acre tract (Volurna 1449 on Paga
4874 and the east comner of sald 4 84 ecre tract (Veluma 10738 on Page 17) and baing in the acuthwest
lino of Lot ¢ of tha Offer Subdvision, as recardad in Book 42 an Page 03 In tha Plat Racordy ¢f Travis

County, Texas,

THENCE Bouth 53 deg 41 min 32 sac Easl with the northeast line of said 4 84 acre fract (Volume 1449
on Page 487) and with tha southwest Iine of Lol 1 and Lot 2 of sald Cifer Subdivision, and tha wih the
southwes! ina of Lot 3 of tha Rayford Subdivision No 2, as recordad in Book &3 on Page 84 In sald Plat
Record, & cistance of 408 CO faat to & 172" Iran pipe {found) for the east corner of sald 4 84 acre tract
{Voluma 1443 on Paga 437), same belng the north corner of the sforemanllonad 4 70 acta tracl,

THENCGE South 29 deg 54 min 31 sec. West with the scutheast line of sald 4 84 acre tract {Veluma
1441 on Page 487) and tha northwest line of {he 4 70 acre tract, a dislonce of 514 74 feet to the PLACE
DF BEGINNING, containlng 4 BA7 acres (210,709 63 i) of land

Joa W Clak
Registarad Professianal Land Surveyor No, 4268

Papatdl
SUMMIT SURVEYING LTO. 2040 DEERBRQOK DRIVE TYLER TEXAS 73707 (597) 551.9344
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L e ~ ’
ve W. Clark Pate 3
Registered Professlonal Land Surveyor No 4363

Legal Desgription
4,338 Asras
Slate of Texas
Caunty af Travils

All that ceraln Iract or parcel of land sliuated In the Thomas Andersen League No 17, Abstract Na 2
Travis Counly, Toxas, baing all of a called 4 84 acre trach, descrbad In a deed lo Marcla Rose White,
Trustee, daled July 25, 1988, recorded In Vclume 10738 on Page 17 In the Real Property Racords of
Travls Counly. Texas and being more particulady deszribad as lofiows:

BEGINNING at a 1/2"Iron rod (found) for the south corner of the above referenced 4 84 acre iract, sama
beaing the west corner of g called 4,84 acre tract, dascribed In a deed lo Edmund J} Flemming, &t ux,
dated January 21, 4854, recorded In Voluma 1445 on Page 487 In the Deed Records of Travis County,
Texas, and in & rortheast Ine of 2 50 faet wide sirip of land (Ben Garza Lane) dedicated to the public for
use B3 a street and road way, destrited in & Dadication Document from Rosa Garza 1o the Pubfie, dated
July 28, 1988, recorded ln Vglums 3513 en Paga 458 In sald Deed Reccrds;

FTHENCE Morth 80 deg 01 min 01 sec. West with the southwast line of sald 4 84 acre tract (Volume
10738 ¢n Page 17) and with a northaast line of sald 80 feet wida sirip of land, a distance of 329 03 feet to
a 172" Iron red (found) for tha west comer of sald 4 B4 azre track;

THENCE North 13 deg 22 min. 07 sec Eas! with the northwest fine of sald 4.84 mera tract (Volums
10738 on Page 17), 8 distance of 842 52 feet to 3 1/2* fron rod (fotind) for north corner of eame and being
in the scuthwest line of a tailed B 6 acro tract, destribad in a deed lo Harold G Kennedy and B Joy
Kennedy, dated March 29, 1971, recorded In Volumes 4028 on Page 1507 in sald Deed Records,

THENCE South 53 deg. 40 min 68 sez East with the northeast line of sald 4 84 acre tracl (Volume
10738 on Page 17} and the sauthwest line of sald 8 61 acre Yract, and then with the southwast line of Lot
1 of the Olfer Subdivision, as racorded In Book 42 on Page €3 In the Plat Recerds of Travis County,
Taxas, a distance of 484.36 feat lo a 1/2° Iron rod (found) for east ccmer of saild 4 84 acra tracl (Volume
10738 on Paga 17), samea being the north comer &f the aforamentloned 4.84 acra tract (Volume 1449 on

Paga 487);

THENCH South 30 deg 00 min. 22 sa¢. West wilh the southeast line ¢f sald 4.84 acro tract (Volume
10738 on Page 17} and ne nerlbwest line of {he 4 B4 acre tract (Volumae 1449 on Page 4873, a distance
of 517,05 feat o the PLACE QF BEGINNING, contalniag 4 838 acres (210,744 sq 1) ¢fland,

Prgaial i
SUMMIT SURVEYING LTD , 2040 DEERBROOK DRIVE TYLER TEXAS 75703 {303) 361-9344

- m———
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Lagal Dasctiption
3 BED Acres

Stale of Texas
County of Travis

Alf (hat certaln {racl or parcs! of land situated In tha Thomas Andersen Leaque N2 17, Absset No, 2
Travis County, Texas, being pait of a called 4 70 acre tract, described in a deed to Willam O Reasa,
dalad Ostober 8, 2001, rearded under Clerk Flle Ne, 2001171175 in the Real Praperty Racords of Travls
County, Texas, and being mare paricularly described as lollows:

BEGINNING &! & 4/2" Iron rod (fourd) for comer In the scuthwast lan of tha above referenced 4,70 acra
tract, =ama belng In & northeast e of a 50 foel wide sirp of land (Ben Garza Lane) decicated to the
public lar usa as a sireet and road way, described tn a Dedication Document from Rosa Garza ta the
Public, dated July 28, 1568, recorded in Volume 3513 on Page 459 In sald Dead Racords, and In the
northwest right of way lina of Brodla Lane,

THENCE North 80 deg, 01 min. 01 sec Wast wilh the acuthwest llne of said 4.70 acre iract aad with &
northeast line of gald 50 feot wida glip of land, & distance of 330 84 fest to @ 1/2" lron red {found) for the
west comar of sald 4,70 acra tract, same baing tha soulh ecrner of a called 4 84 acra tracl, daserbed ina
deed ta Edmund J. Flemming, et ux, dated January 21, 1834, recorded In Voluma 1449 on Paga 487 Int
the Deed Racords of Travis Counly, Texas,

THENCE Norlh 29 deg 64 min. 31 see. East with the northwes! Hine of sald 4 70 acra tract and with the
southeas! ine of sald 4 B4 acrs trast, 3 distance of 514 74 {eci ta a 1/2" lron plpe (found) for the norh
tamner of sald 4 70 acre tract and the east comer of sald 4 84 acre tract and being in he scuthwes! line of
Lot 3 of the Rayfard Subdivision Ne, 2, as resordad In Bogk 63 on Page 64 In the Plat Retords of Travis

County, Texas,
THENCE South 69 deg, 39 min 31 sac East with the norhaast ing of sald 4 70 sero tract and with the

southwes! line of Lot 3 and Lot 2 of sald Rayford Subdivision No, 2, a distanca of 32528 feet 1o & /2"
Iron rod (Tound) for comer In the northwest Aght of way lina ¢f gald Brodle Lanp, :

THENCE South 29 deg 18 min. 22 so2. Woest with the nerthwest right f way ine of sald Bredla Lane, a
distance of 512 74 faet la the PLACE OF BEGINNING, conlaining 3 859 acras {168,551 8q. R.) of land

Fags 1ol 1
SUKMMIT SURVEYING LTD , 2040 DESRBROQK DRIVE TYLER, TEXAS 75703 (201 361 9344
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EXHIBIT H

DESIGM, CPERATION AND MAINTENANCE STANDARDS AND REQUIREMENTS FOR®
WATER QUALITY IMPROVEMENTS &

Regwirements for Maintenance and Monitorme "

(AL

L s Lt Oprretr wnd an R e Waier Quaity Iuproveinents i act orance with
City Code Sections 25-7-153 and 25-8-233. Lowe's will comply with the City annual operatng
permit program for the Water Quality Improvements tn accordance with City Code Section 25-8-
233, subject to the requirements set out in the Garza Brodie Settlement Agreement, including

without limitation this Exhibit H
Additional Retention/Irrieation Water Quality Control Desien Standards

1. A separate wet well shall be included that 15 located outside of any basin,

2. A dual pump system is requiréd, each delivering 100% of the design capacity to
provide an available backup system.

3. The dual pumps shall alternate on start-up and a raanual control shall be provided
so that both pumps can be turned on if necessary

4, The purmps shall be submersible well pumps capable of operating with a total
dynamic head of at least 150 feet.

5. The well pump manufacturers must have a local representative with the ability to
supply parts within 48 hours.

6. S1m'p1c float controls shall be used to contrsl the operation of the pumps., Four
controls should be used - one for starting the pump, one for shutting off the pump,
one for backup to shut off the pump in case the first shut-off fails and one to turn
on g red sllent alamm light on top of the wet well to indicate a high water level.

7. The wet well shall be concrets, either rectangular or circular (RCP pipe).

8. Plug valves shall be located on the discharge of each pump ebave grade to isalatz
the pumps for maintenance end for throttling if necessary. Butterfly valves and

gate valves should not be used

D, The pump Instaliation in the wet wel] shall be capable of allowing the pumps 1o
be removed using truck-mounted hydraulic hoist equipment without entering the

wet well.

10.  Self-priming pumps shall not be used and wet well-dry well designs shall not be
used.

2481
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it hvemen s, A technical menual for Jetailed maintznance aperaiions wul bs prepared

A complete operation manual shall be provided that includes rimy zurves,
electrical schematic and components of the control panel, and pumip mmntnmnrg.1
recommendations with required frequencies and wnten warranty

Requirements for Periodic Maintenance and Monitoring

L4

L

fotlowing are general rcqmrcmcnm for maintenancs and meoaftoring oo th R

» engiace s znd approved by the City of Austin

394614

1.

12

All ponds, pumps, swales, berrzs, vegetative filter strips and other important
aspects of the overall Water Quality Improvemenis rust be inspected quan:r‘:y by
Lowe’'s.

At least onces & year (during or immediately following wet weather) the Water
Quality Improvements must be Inspected by a thurd party professional at Lowe's
expense as described in “Independent Third Party Inspection.”

During each inspection, all erosion areas must be identified and repaired or re-
vegetated promptly,

Grass areas in and around the ponds must be mowed and the debris removed as
needed to limit the vegetation height to 18 inches.

Debris and ltter securnulated in the Water Quality Improvements must be
removed after each major rainfall event, but no less than quarterdy.

Sediment from inlet structure/sediment forebay and from eround the sump area of
all conveyances and ponds must be removed when the sediment reaches & depth

of thres inches.

Draw down time for the water quality volume is designed to begin 12 hours after
the event, If water remalns in the storm water ponding system longer than 72
hours after the last rainfall, repairs to the inoperative portions of the Water

Quallty Improverments must occur Immedsately,

With each inspection, any damage to or malfunction of the structural elements of
the Water Quality Improvements (pipes, concrete drainage structures, retaining
walls, pumps, etc.) must be identified and repaired immediately.

Accurnulated silt must be propetly disposed of in accardance with City of Austin
requirsments.  Refer to Environmental Cnteria Manuzal, currently Section

1.2 2.6¢1X4).




10.  The re-irrigation system must be inspected and tested (or observed whila In
operatien) to assure proper operation, at least once annually in azcordance wi .h
“Independent Third Party Inspection ”

11 Hthe City nonfies Lowe's that there is 2 grade or elevation dlscrcp:mcy from ther
..grades and elevations established inthe Construction Plans, Lowe’s'will cavdt Hig s -
ponds and drainage conveyances tn he eomected 10 comply with Co petprchom }
Plan rzquirements  All siit removed trom the stoma watel purding system or

drainage conveyances must be dispased of as set out above.

12. The City shall have a right of entry onto the Property to inspect, operate,
maintain, or repair any portion of the Water Quality Improvements as deemed
necessary in the City’s reasonable determination.

Independent Third Party Inspection

Once a year an independent third party qualified to perform these tests and provide these

reports shall be engaged by Lows's, or its successor, to perform &n annual inspaction and test of
the operation of the re-irrigation system This test must be scheduled to be performed within 48
hours of a sigmficant rainfall event to utilize rainfall rinofT as test water.

199610

Each re-irrigation system inspection and test must include &t 2 minimurm the following®
1. Alarm system test, including alarm light and hom,

2, Pump cycle test to insure pumps alternate with the start-stop cycles;

3. The pump cycle times function with the purnp tirer;
4, The re-irrigation field zones alternate with the pumnp timer,
5. The re-irrigation system is dosing at the required pressure heads;

6. The “well" chamber for the pumps is free of vegetation, trash znd debris;
7 The “low level pump off” switch is working;
8. The “pump on” switch is working;

9. The distribution and re-imrigation piping is Intact, not broken, and where
appropriate, is covered with soil having adequate vegetation,

10.  Clean-outs in the distribution system and in cach re-frrigation line are ¢xposed
and accessible for testing; and .

11,  All sutomatic and manual switches in the control panel are operaticnal

43



A report of each i~spest’ar, tes,, and results must be subrmitied te the City of Austin S i

Lowe's. Any operatinnal defi~'enci=s must be ueted 25d included in the 1eport topether with” ‘i

recommended remed:atian necessary 1o hnng the Water Gualiey Factiries irzo permit
compitencs 1egarding 3ystem operations.
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THE STATE OF TEXAS §

_ COUNTY OF TRAVIS §

I, Yvonne Spence, Deputy City Cleck of the City of Anstin, Texas, do hereby certify
that the foregoing instrument is & true and correct copy of Ordinance No. 20031211-74
consisting of 44 duplex pages passed by the City Council of Austin, Texas, at a Regular

Mee;tmg on the 11" day of December 2003, a3 on file in the Office of the City Clerk.

WITNESS my hand and official seal of the City of Austin at Austin, Texas, this 1*
day of March 2004,

i, %%U{.éé’%m
o AUs %,

,-" YVONNE SPENCE
j/ DEPUTY CITY CLERK
CITY OF AUSTIN, TEXAS

”Hrnuml“‘



EXHIBIT C

C! Berm Changes Lowe’s agrees to construct a berm between Brodie Lane
and the ponds with a mmmum height of four feet above natural grade except in
areas where it 15 prohibited due to right-of-way restrictions or potential damage to
trees being preserved (based upon input from qualified landscape experts) In
thosc areas, the berm will be constructed as close to four feet in height as
practical, with any “gaps™ in the four foot height of the berm being replaced by
erther fencing or vegetative screening

C2  Non-Deciduous Tree Ratios  Lowe’s agrees to increase the non-deciduous
tree ratto of landscaping to be nstalled to 60%

C3 Buffalo v Bermuda Sod Lowe’s agrees to switch from bermuda to
buffalo sod

C4  Traffic Issues Lowe’s will post “No trucks” signs at thc entrance to
Allegro Lugar The fixtures and equipment (except for the signal head) for a left
turn signal for traffic traveling southbound on Brodie Lane at Oakdale Drive shall
be nstalled (but not activated absent later approval and action of the appropriate
governmental agency) at such intersection The fixtures and equipment for a left
turn signal for traffic travehng southbound on Brodic Lane at Oakdale Drive shall
be 1nstalled (but not activated absent later approval and action of the appropnate
governmental agency) at such intersection

C5  Additional Landscape Changes Lowe’s will make the tree and shrub
enhancements shown on RVI Planning’s January 19, 2005 landscape plan
attachcd hereto as Exhibit E-I. Lowe’s further agrees to transplant or replace any
trees displaced during traffic median modifications to the arca between the ponds
and Brodie Lane, except for those transplanted by Sunset Valley at its option

C.6 Recvcling Lowe’s agrees to relocate its recycling bin to a location further
away from Brodie Lane

C.7 Signs Lowe’s agrees to reduce the size of 1ts two monument signs at
Brodie/Ben Garza and Ben Garza/Vestibule Dnve locations to ten feet, and the
internal highting for those signs will be extinguished not later than 10 00 pm.
daily. There will be no ground hghting of such signs The face of such signs will
be approximately perpendicular to the adjoiming street Lowe’s withdraws its
request for an immediate wnterstate pylon sign without prejudice to its later right
to seek to install such a sign near Mopac at the time of any Ben Garza Lanc
extension to Mopac

C.8 Lichting Lowe’s will comply with the hghting standards as set forth 1n
Exhbit C-1

Page | of 2



C9 Fencing Lowe’s will establish an allowance of $15,000 for pond fencing
improvements Lowe's will use its best efforts to address the appearance of the
pond fencing, including possible transformation of all or a portion of the pond
fencing to steel/iron powder coated fence, with the fencing between the ponds and
Brodie Lane the first pnionty

C10 Trails Lowe's agrees to continue a dialogue with the City of Sunset
Valley regarding a possible pedestrian trail across the Lowe’s site  Both Lowe’s
and the City of Sunset Valley agree to ncgotiate 1n good faith to facilitate
establishment of a trail on the Lowc’s site that connects with the Sunset Valley
trail system Factors determiming whether and how such modification will be
implemented will include interference with store operations, mncremental costs,
user safety, and will be subject to all necessary regulatory approvals, including
thosc required by Travis County and the City of Austin

C.11 Drainage Enhancements Lowe’s agrees to install sufficient berms or other
drainage features, including the modifications to 1ts water quality ponds described
in Exhibit C-2, such that the site wall be constructed as designed to prevent runoff
from two year storms from leaving the site and thus entering any potential
recharge features in the vicimty of the northeast comner of the Lowe’s Tract

Any and all of the foregoing modtfications are subject to Lowe’s obtaining the
requisitc approval {from appropnate regulatory bodies, including Travis County.

Page2 of 2



Light screening requurements as set farth inthe Sunset Valley Land Development Code
shall be required.

Extarior lighting shall be designed to murumize glare and hght trespass to preserve the
rural character of the City of Sunset Valley, Iumination levels for driveway, parking
lot, and secunity lighting should not exceed 3 foot-cardles, average mamtaned, measured
honzontally at fimshed ground/pavement level.

Exterior lights shall not be permitted {0 shine directly into the eyes of any occupant of
any vehicle on any public or private road, onto adjacent property, or where the
illumiration interfercs with the wisibility or readability of any traffic signs or devlces,
Lighting levels shall conform to Illummation Engineering Society (IES) standards and
Federal/State requirements. Commerclal highting other than that necessary for security
should be turned off at the later of closing hme or 11-00 PM. Lighted commercial aigns
should be turned off or reduced to half their orignal situmination efter the later of closing
time or 11-00 PM )

Artificial lighting for parkung ereas should not exceed the following requirements-

8 Free standing lipght fixtares should not exceed o height of 28 fect measured from
the ground/pavement to the bottom base of the fixture;

b. Flxturc wattage chall not exceed 250 lamp watts

¢ Fixtures shall be limated to 2 per pole, shall have no uplight, nor lamps/hight-
refracting lenses extending below the plane of the lowest point of the fixture
housing, and be of an IES controlled dustribution of type 2, 3, 4 or 5. Fixtures will
pravide a cutoff not to exceed 90 degrees from nadir so that hght is not emitted
sbove the horizontal plane.

d Bulding-mounted wall packs shall be configured with a fuli front metal shield
with & sharp cutoff of 85 degrees or better to block the lamp source from Line of
sight view. Open faced wall packs of any wattage or slze ere prohiblted,

e Floodhghts, not to exceed 8 lamp wattage of 100 wetts, may be used If ground
mounted end shieldedhooded. Other floodhights and dusk to duwn fi ixtures of any
wellage or size are prohibited,

Landscaping Lighting

3 Laru!scape lighting such sa tree Ephting shall be achieved vsing the *moon
lighting* method whereby the hight source is located above and not on the ground.
Uplighting using flood/wel! lights is prohibuted except as provided in paragraph




- ——

-
-t

(b} befow. Fixtures shall be no higher than 28 fect messured from the ground to
the bottom of the fixture. Fixture wattage shall not exceed 175 Yamp watts Lamps
shall be housed in bullaet style enclosures with an extending truncated shield to
toaximize cotoff

b.  Ploodlights, not to exceed a lamp warlage of 100 wails, may be used if ground
mounted and shicldedhooded. Other floodhghts and dusk to dawn fixtures of any
welthge or size are prohibited.

Fixture lamps shelf be quarte halogen, fluorescent, metal halwde, mereury yapor, of bagh
pressure sodwm.

Extertor lights Intended as holiday decorations are not exempt from the lighting -
requirements get forth herem.
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