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abating of the City Council,AuBtin,Texaa Sept 15th 1909.

Hon A P Wooldridge,«ayor Pro el ding: Roll called:

Present Mayor Wooldridge,Councilman Bartholomew ,araoy,Hart & Powell 5

Absent None*

The minu.es of the last regular and adjourned aeetingft were read

and approved.
On the auggeatlon of Mayor Hbold*ldg*,Prof MoCallum of the City

PUD 11 a Sob ool0 w*a Invited to read * petition ,and Bake ouoh fluggectionaln
regard thereto,a petition fron the Board of Soool Trua eea requeatlng the Council*
to paaa an ordinance forbidding the aale of oandlea,ta&ale0,Chlll,eto by street

vendor* within two blooke of Public School bulldlnga when school a are In sea ion.

On motion tha petition waa referred to Councilman HarttProf Mo Callua,Dr Matthews,

President of tho Board of Health,and the City Attorney ,to frame and submit an

ordinance covering the matters euggeated in tha petition,and report the aame to

the Council for their action*

Report a of City Offleera:
The Mayor laid before tha Council the reports ef the City Treaaurer,the City

Engineer,*.the city Aaseasor and Collector,whlch were read and ordered filed .

by the following vote:

Yeaa Mayor Wooldrldge,Councilman Bartholomew,Gracy,Hart & Powell 5
Nay a none*

The Cl*y Attorney aubmltted the following report and opinion.

Auatin,Texaa,Sept 16th 1909.

The Honorable City Council,Auatin,Texaa.
Gentlemen :

On March 25,1909,the city Council enacted an ordinance,appropriating

the sum ef $ 6,500.00out of the General fund In the City treasury,for the purpose

of paying aald amount over to the City School Board,to be uaod by that body for

the building of aohool buildings ,.Thia. ordinance provided that aaid amount
should not be collected by the School Board until July 1,1909*

It,therefore ,baoame your duty to inquire into the legality of thla act of the

former Council,In view of the fact that tha payment of aald amount would neooesaa-

-rily be made during your administration.You have,therefore,referred the question

to me as to whether or not the City council had tha power by ordinance to appro-
priate money out ef tha General fund ef the City for the purpose of erecting
school bull din go.

in August, 1830,the City ef Austin,under the authority ef the Conntitution and
general laws relating to the creation of Independent school districtsfaaaumad

control of the Public Free Schools within Its limits.By thla act,the City of

Austin became an independent school district, subject to al It he provisions of the

general laws,In so far aa aame were applicable.The City Charter,enacted February

3,1909»provider that all lawain force at the time of its enactment pertaining to
the public freeofeools shall be retained In full force and effect,and said schools

ehall be continued,Managed and controlled,as heretofore.

The general*lawa pertaining to this subject provides that in all Cities which

have aaaumed exolualve control and management ef the public free schools within

their limits,and which have determined that such exclusive control and management

shall be in a board er t ruBtecs,the title to all houses and other property owned,
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.held, Bet apart,or in any other way dedicated to tht use and benefit of

said tohoola,ahall be veatod in * board of trustees,in trust for the

use and benefit of auoh froo schools, and aueh board aba.ll have and

oxarolae tho exclusive control and management of auoh aohool property,

and shftll have and exorcise tho axoluaivo poaaeaalon tha roof for aald

purpo BOB. These Iowa conatitutoeuch board of truataeaft body corporate,with

fall power to protoot tho tltleand uao of auoh properties. The 01 y of
Aautln by Ita act a>bovo referred to Determined that the exclusive oontrol

and management of the public froo schools wftttxx within Ita limit a shall b

bo In » boftrd of truetooa*

In dote raining whether or not tho City Council can legally

appropriate money from tho General fund of the City fo r the purpose In

question,the powers granted tho City of Austin In Ita charter BUS t bo
scrutlnlzed.lt la a general and undisputed proposition of law that ft

municipal corpora A Ion possesses and can exorcise only thoao powers grant*
It In express words,or those necessarily or fairly Implied In or inci-

-dejfctal to tho powers expressly granted,or againfthose essential to the
declared objects and purpose a of tho corporation. Article X II, Section 2,

subsectlonl,of tho charter,provides that an annual taxnot exceeding 1

peroont ahftll bo levied and collected,the money raised by aaid taxes to

bo used for current expenses and for general improvement of tho City and
ita property,and at least one-fourth thereof shall bo aot apart and devo-

-ted to tho Improvement of streets and building of bridges ;and ft part of

said general revenue may bo appropriated for paying tho City's obligations

heretofore made for tho purchase of a water,light and power plant.

Tho certain fund which accrues from tho taxing power derived from this

provision of tho charte,is the fund from, which tho former City Council

has sought to make the appropriation for aohool purposes .In addition to

this ,ln subaootlon2,of said article and sect ion, it la provided that a

tax may be levied and oolleetod ,to raise such further amount as nay be

nooeasary for the support and maintenance of the public schools,within

certain limitations .The provisions Just quoted are the only provisions

contained In tho charter that bear on this question.We must,therefore,

look to tho powera granted In thoao two seotionH.applying to them the well
reognlzed rules of construction,and to the geeral lawa where applicable,

in arriving at our determination.

Wo have authority for stating that educational institutions are not

regarded as as necessarily belonging to municipal K°vrenment,and the

support of public schools is not necessarily a matter gernaln to n

Municipal arganization .( See Cleveland School Furniture Co va City of
Greonvilee,41 Southern,S62;Wolf va Taylor,1^ South*rn,6S8,and numerous

authorities oited in Century Digest, under these eases.)

By the general law the public school system in this City is managed by

a corporation, seperate and dietinct from the municipality .
In this body is verted the title to all school property.The schools are

supported and maintained by a special tax levied for that purpose ,by vir*

virtuef^the express power granted by charter.The General fund of the City

la uded for current expenses and for the general improvement of the City
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• and its property,and for other specially enumerated purposes,no one of which

ezpressly or inferentially relates to school purposes.Should the City Treasurer

pay to the Chool Board the money which has been appropriated for the purpose of
building school buildings vlt immediately passes beyond the control of the City y

and passes into property,the title of which is by lawin another corporation than

the municipality.

I aa,therefore,of the opinion that the City Council that made

this appropriation was without authority in law to do so,and that to employ the
money thus appropriated for the purpose stated in the ordinance,would be a d*ver-

-alon of municipal funds .

Very truly yours ,

J Bouldin Rector ,Clty Attorney .

On notion the opinion was received and filed,by the following vote :

Yeas Mayor Wooldrldge,Councilman Bart hoi oaaw,dra>oy, jirt & Powell 5
Keys none.

4

The Cl y Attorney submitted the following opinion:

Austin, Texas ,S«p 16,1909*

Hon DB Gracy,Supt .^Receipt a, Disbursements and Accounts,Austin,Texaa.

Dear Sir:
I have the honor to acknowledge the receipt of your inquiry aa to whetoh

or not the laws of the State of Texas,prescribing andgflvernlng fees of Officers in

State and County Tax suits would ftpply to ana govern the oosts and fees of Officers

in tax suits brougbt by the City of Austin*

Your attention Is called to Article XXV,Section S,of the charter of tha City of

Austin,which reads as follows :

" The laws of tha state of Texas ̂ prescribing and governing oosts and fees of Office
of Court in State and Gouty tax suits ,shall ftpply to and givern suits brought ">t

by the City of Austin ."
The Char er ira« enacted on February 3»1909,*nd carriedj

with it the emergency clause and therfora became effective on that date.

Yeu are advised that in my opinion that the laws prescribing and governing oosta

and ftss of Officers In County and State tax aulta must be held to %?ply t* and

govern in all things the costs and fees of officers in suits brought by the City,

from and after the date that the charter became effective,whether such suits were
pending at the time said chart at became effective or have been subsequently filed.

Tfce amount ef oasts allowed to Officers in civil suits is determined by the law

in force at the tine the Judgement is render ad, regardless of whether ornot auoh

law waa enacted after the commencement of said suits.The right to coats la : :•

purely incidental ,and depends on the state of the law whan the suit is determined

Until Judgement ia pronounced,tha right to costs does not become vested*

This seems to be the uniform holding of tha Courts upon the question.Please aee

Raden va Southeasterly road district ,36 New Jersey law,2~72, jGa-rdenehirevs Sheldrfc

at a1,32 Tenneese,83,Taylor vs Keeler,30 Connecticut,324.

Yours truly ,

J Bouldin Rector,City Attorney .

On notion the opinion was ordered filed ,by the folloeln.$ vote:
Yeas Mayor Wooldriaga,Councilman Bartholomew,Gracy,Hart & Powell 5

Naya none*



374

s

Unfinished business :

The Mayor laid before the Council an ordinance appropriating ths sum

of $ 50.00 for tho purpose of paying for street work on San Antonio
street. Ibe Ordinance was read tho third time and passed by tho

following vote :

Yeas Mayor Wboldrid^e, Counoilmen Bartholomew,Oraoy,Hart & Powell 5

Nays none*

Tho Mayor laid before tho Council an ordinance appropriating

the sum of $ 5,705*35 for the purpose of paying balance due on the

Nordberg Pump.The ordinance waa read tho third time and passed by the

following vote :

Yeas Mayor Wooldrid^otCouncllmon Bartholomew,aracy* art & Powell 5

Nays none*
. Newbuslnois:

Councilman Oracy offered the following resolution*,

Where as, It has come to tho attention of tho City Council of tho City of

Austinthat there is now bold by tho Sheriff of Travis County certain m
monies collected by hla in tax suits brought by tho City against
numerous parties;

Therefore,be It resolved by tho City Council of tho City of Austin,

Tha tho City Attorney be instructed to re quo at tho Sheriff of Travis
A

County to pay Into the trosury of the City of Austlnat once all moneys

duo the City by virtue of any collections of taxes and judgements in sad

said suits,and to submit to tho City Council as soon as practicable
an itemized bill of his costs In all City tax suits,In order that same
may bo acted upon by tho Council.

Tho resolution was adopted by tho following vote :

Yeas Mayor Wooldrldgo,Councilmon Bartholomew,0racy,Hart & Powell 5
Nays none.

ty Councilman Hart an ordinance to rogulate tho running of

Autlmobiles and motor vehicles,within tho corporate limits of the
City of Austin,etc.

The ordinance was read the first time and laid on the table,

subject 60 call.

Mayor Wooldridge offered the following resolution:

Where an there is an uncertainty in the Charter of this City as to the

Councilman upon whom devolves the lighting of our streets,and whereas

it is impo rtant to remove this uncertainty,and whwerensit would

appear reasonable and proper that the head of the Department fumist ing
light should also see to its proper distribution.

Therefore,be it resolved by the City Council of the City of Austin,

that the Superintendent of the Department ef Parks and Public Property

be and he is hereby charged with the duty of lighting the streets of
this City .

The resolution was adopted by the following vote :

Yeas Mayor Wooldridge,Counclinen BartholomewfGraey,Hart & Powell 5

Nays nene.

Mayor Wooldrldge offered the following resolution :
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^ .Whereas there is some uncertainty in tl.e Charter of this City ,as to which of

.^. Qf tiasCemlirtlJ^wha^meAfrrAfeteftita^

.
' '

-***" the Counoilmen has proper charge of ,and supervicion ov^r t).» Fir* male o* tMn
* *" "

x City, and whereas, it is desirable to remove this uncertainty, and whereas, it seems

to be the reasonable and proper thing that the ..Superintendent of the Department
ef Police and Public Safety, who has, by the charter, a general supervision over the

PI re Department, it B administration and other properties, should also have the
charge of and supervision over the Fire Halls*

Therefore ,be It resolved by the City Council of the city of Austin,that the

charge of and supervision over all of the Fire Rails of the City of Austin be and

the sane is hereby placed with the Superintendent of Police and Public Safety*

The resolution was adopted by the following vote :

Yeas Mayor ffooldrldge , Councilman Bartholomew, Oracy,Hart & Powell 5
Nays none.

On m t*lon the Council recessed until 2 0 'clock P M ,tils day*

\ V

I* A ^,
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Austin,Sept 16th 1909*9? P M

Bie Council was called to order by the Mayor ,with all members present .
The Mayor laid before the Council the following petition,viz:

Austin,Texas,September Idth 1909.

To heHon Commissioners of the City of Austin:

I hereby request permission of the City Commission to connect the small

two 0tory building on the rear end of Lot No 1 Block No 98,on alloy adjoining the

Colorado Fire Hall,with the sewer running north through said alley to the mains ef

the Austin Sewerage Company on West 9th street.

Mrs U S Pendexter,
By Oeo E Shelley,Her Agent.

On motion the petition was laid over for further investigation.
The Mayor laid before the Council the following resolution,viz:

Be it resolved by the City Council of the City of Austin ,that a cordial invitation

be and is hereby extended to the American Association of Traveling Passenger Agents

to hold their annual Convention for the year Nineteen hundred and ten( 1910 )in the

State of Texas.

The resolution was adopted by the following vote;
Yeas Mayer Wooldrid^e,Councilman Bartholomew ,Gracy,Hart & Powell 5

Nays none.

On motion the Council reoesaed subject to call of the Uayor •

Friday Sept l?th 1909.

The Council was called to order by the M*yor,wlth all memben present .
•The Mayor laid before the Council the following resolution :

Be it 'resolved that the petition cf Mrs M S Pendexterfor permission to conneet
the two story building on the rear end ef Lo.t No l,ln Block No 93,of the City of

Austin,with the private sewermain owned by the City of Austin and located In the

alley running through said Block No 98from 8th street to ninth street:upon condi-

tions however,that said Mrs Pendexter pay to the City the sum of $12.50 in eash

before said connection is made,be and the same Is hereby granted*

The re solution was adopted by the following vote :

Yeas Ma> or Wooldridgo,Councllmen Bartholomew.araoy ,Hart & Powell 5
Nays mone.
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On • tLion the Council reoeaaed aubjeot to eall of th» Uayor*

Saturday Septc«ber 18th 1909.
The Counoll wae oallod to order ty the Mayor,with all •••bora present

The Mayor laid before tha Couneil the petition of the Austin Da*
and auburban R R Co for peraiasion to lay a track aoroaa Bowio at wet

and Waat Avenue in the City of Auatiafand offered the following
resolution:

ReaolTOd by the City Counoll of the City of Auatin:

Tha the petition of the Austin Dam and auburban Railway Coap iany

to lay an additional traok over and aoroaa Bowie a treat in a a Id City

about fifty ( 50 ) feet north of 3rd sti it,and to lay a traok over
and aoroaa West Avenue at or near it a intersection with 4th street in

the City of Auatlnfbe and the sane is hereby laid upon the table,for

the reasons that under the advioe of the City Attorney of this City

,and in the opinion of this Council lt,'( thn Council)haa no .l.jrisdie-
-tion ever the subject Batter of said petition*

fee resolution was adopted by the following vote :
Yeas Mayor Wooldrldge,Councilman Bartholomew,&raey,Hart & Powell. 5

Nays none*

On notion the Council •adjourned •

ty Clerk.


