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Thursday, May 25, 2006

B+ Back
Small & Minorlty Business Resources
RECOMMENDATION FOR COUNCIL ACTION

R ————r Yo v

Subject: Approve an ordlnanoe adoptmg a new Chapter 2-8A of the Clty Code (Mmonty Owned
and Women-Owned Business Enterprise Construction Services Procurement Program) to
establish & procurement program for construction; emending Section 2-1-381 relating to the
Minority-Owned and Women-Owned Business Enterprise Procurement Program Advisory
Committee; and repealing the current Chapter 2-8 (Minority-Owned and Women-Owned Business
Enterprise Procurement Program).

Fiscal Note: There is no unanticipated fiscal impact. A fiscal note Is not required.

For More Information: Jeffrey Travillion, Sr., Director, 974-
7607, Karen Kennard, First Assistant City Attormey, 874-2177

Prior Councll Action: December 15, 2005 Council approved
extension of the ordinance sunset deadline to June 30, 2006

Boards and Commission Action: Recommended by the
MBE/MWBE Citizens Advisory Committee

T a— T s —p—r—— g

Additional Backup Matorial

(click 40 opan)
No Attachmaents Available

Chapter 2-9 A Construction

The City's Minority-Owned and Women-Owned Business Enterprise Procurement Program is
scheduled to sunset on June 30, 2008. The current ordinance, Chapter 2-9 of the City Code,
covers all city procurements related to construction, professional services, non-professional
services, and commodities.

In 2005, the City Council engaged a consultant to conduct an updated study to determine the
continued need for the MBE-WBE Program. Based on the evidence from this study, the city's
MBE-WBE program is still needed. The evidence from the study indicates that ahsent this
program, minority-owned and women-owned business enterprises would be underutilized on City
contracts refative to their availability.

The 2005 study found that the MBE-WBE ordinance is narrowly tailored to address the identified
current effects of past discrimination and private sector discrimination in the City’s marketplace.

Additionally while reviewing the current ordinance, it was determined that establishing separate
programs for each procurement sector would:

(1) increase the ease and flexibility of administration of each program; and
{2) help tallor each program more narrowly to the goals each program attempts to achieve

The proposed changes will separate the current ordinance into four (4) separate ordinances
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tracking the City's procurement dategories. The new ordinancesl. are:
Chapter 2-9- A Construction

Chapter 2-9- B Professional Services

Chapter 2-9- C Non-professional Services

Chapter 2-9-D Commodities

The new Chapter 2-9-A establishes a Minority-Owned and Women-Owned Business Enterprise
Program In the City with respect to the procurement of Construction services.

Significant ordinance changes are as follows:

Section 2-9A-1 Findings are revised to update the history of the ordinance’s iegal justification by
adding findings indicating that the city obtained an updated study to determine whether the
MBE/MWEE program was still needed, and to determine whether the program could be more
“narrowly tailored. This new ordinance establishing a MBEMWBE Procurement Program related to
Construction Is added to provide narrow tailoring of the program to achieve its goals.

Section 2-9A-4 Definitions are standardizéd across all departments, including Public Works,
Purchasing, and DSMBR. Definitions are also harmonized with federal regulations.

The definition of MINORITY OWNED BUSINESS ENTERPRISE AND WOMEN OWNED
BUSINESS ENTERPRISE is amended to require that the business ownher be ECONOMICALLY
DISADVANTAGED.

ECONOMIC DISADVANTAGE Is defined to mean a person whose persona!l net worth Is equal to
or less than $900,000 excluding the person's equity in the business enterprise or firm seeking
certification and excluding the value of the person’s personal residence. The definition also
requires that the $900,000 amount shall be indexed annually for the Austin Metro Area Consumer
Price Index as published by the U.S. Department of Labor.

The definition of WOMEN OWNED BUSINESS ENTERPRISE is also amended to allow a person
to apply for dual certification as both a WBE and a MBE.

Section 2-98A-5 Updates the types of race and gender neutral measures that the city will engage
in to ensure equal opportunity for all contractors

Section 2-9A-6 The Adoption of Rules Section cross references the general City Code provisions
that govern how all city depariments adopt rules and eliminates duplicative procedures.

Section 2-9A-13 The MBEMWBE Advisory Committee are consolidated into the general City Code
provisions and conforms this provision to the code provisions that authorize al! city Boards and
Commissions.

Section 2-9A-15 Amends the MBE/WBE Program Eligibility criteria to require that a person's
ownership in a8 Socially and Economically Disadvantage firm must be real, substantial, and

continuing. Only a firm that Is managed and controlled by a Socially and Economically
Disadvantaged person may be certified as a MBEAWBE.

Section 2-9A-20 Clarifies that a WBE that is dually certified as a MBE may only be counted once
when counting participation goals on a contract.

Section 2-9A-26 Establishes a new sunset date for the ordinance of December 31, 2010
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ORDINANCE NO.

AN ORDINANCE AMENDING SECTION 2-1-381 OF THE CITY CODE
RELATING TO THE MBE/WBE ADVISORY COMMITTEE; AMENDING THE
CITY CODE TO ADD CHAPTER 2-9A RELATING TO THE MINORITY-
OWNED AND WOMEN-OWNED BUSINESS ENTERPRISE PROCUREMENT
PROGRAM; AND REPEALING CHAPTER 2-9 OF THE CITY CODE
RELATING TO THE MINORITY-OWNED AND WOMEN-OWNED BUSINESS
ENTERPRISE PROCUREMENT PROG ' - P

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

.‘? i‘ﬂﬁ; City Co

(D) The MBE/WBE Advisory Commnttee shall N l'

PART 1. Section 2-1-381 (Establishment; Membe
Subsection (D) to read:

is gpl?ﬁcd to add

(Program Review), 2-98-1 '
Review), and 2- 9;‘!‘8( ogra Re;?ilw) d

rccommend s to the CityiCodeProvisions, adopted rules and

‘gﬁ

§2-9A-1 FINDINGS... -~
The city council hereby adopts the following findings:

(A) The City of Austin regularly enters into contracts for the procurement of
goods and services of many kinds, including for construction. Through its
procurement activities, the City has a substantial impact upon the economy
of the Austin area. '

(B) In 1987, the Economic Development Commission of the City was directed
by the city council to review the City’s policies and experiences relating to
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(H)

M

)

contracting opportunities for minority- and women-owned business
enterprises with the City and to suggest revised policies and procedures, if
determined necessary.

The Economic Development Commission, through its Small Business and
Minority Entrepreneurship Committee, held meetings with representatives of
various City departments as well as with interested individuals and
organizations, conducted a public hearing and took statements from
numerous members of the public.

The Commission found significant
and WBEs and City contracts aw
WBEs.

! spa.rltles between-the number of MBEs
:Ld to, or sugjontracted to, MBEs and

The city council found that these dis ai 1t|c§ fEsulted - m discriminatory
practices, thereby impairing the comp@tltwe posmon of MBEs WBEs
with the City. , N

As a result of the work of the Egonomic Devel ment Commission in 1987,
the city council passed an f 'at've action pro to address the City’s

tent may redress race
discrimination in ntracting activities if it can demonstrate through
relevant ®yidence a (:-)%'tpcl[mg goyernmental interest sought to be remedied,
and that.the rcmedles ado narrowly tailored to promote that interest.

11989, the U.S. $u eme Court, i .the %e styled City of Richmond v.
A, Croson Co., Beld that a local g

revealed . lustory in the Austin area of de jure and continuing de facto racial
and gender discrimination in the City’s marketplace. Further, disparities
were found between ready, willing and able MBEs and WBESs and the vaiue
of contracts they received from the City.

After receipt of the study, the City conducted a series of public hearings at
which additional statistical and other evidence of discriminatory practices
and acts against MBEs and WBEs was presented.

The city council appointed a community-based Disparity Study Ordinance
Committee to review the studies and the law, and to draft programmatic
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changes to the current ordinance. The committee met over several months
and recommended certain changes to the current ordinance.

Based on the evidence provided, the city council determined that:

(1) Prior to the adoption of the City’s 1987 ordinance, there were
disparities between the number of qualified MBEs and WBEs ready,
willing and able to perform services on City contracts and the number
of such businesses actually engaged by the City or the City’s prime
contractors. A

(2) Despite the implementation ¢ the 1987 ¢ ‘diqpﬁ'gé, disparities in the
utilization of MBEs and WBESs on City co 'tracts continued to exist.

(3) Although the City has und en sin¢e”1990 a ancty of inpovative
race - and gender-neutral technival alsistance, ins ance bonding
programs, race- and gender-neutrgl programs alone a.ve hot been
sufficient to remedy the effects of disbrimination.

(4) The evidence continueg1b ¢ cmonstrate th\\ MBBS and WBEs have
been underutilized in gontractigg opportumn‘és on City contracts as &
result of private sectof tiscrimgnation. }

HE [t

( ) The existe @ exclusiorfh r%»fvor'lé in public contracting and
other syste ic Barriers has extluded otherwise qualified MBEs and

\ﬁis frong re elpt of contracks. ..
(6) Although the Clty madeSubstantial progress in eliminating

1scrﬁnx&at10n in its n contractmg practices, discrimination exists
Fin privatexgoipanies at contract on public projects. As a result of
: this discrimingtionsfthe City has been in the past a passive participant
:"in a system of, 1.scr1m1nat10n and, in the absence of programs to
f_lmmate disfarity in utilization, would continue to be a passive
pamclpan in such a system.

.........

The City engaged a consultant to conduct an updated study of availability of
minority- and women-owned firms within the Austin area. The 2003 study
indicates that there continue to be minority- and women-owned firms
available to perform the work of City contracts and subcontracts.

In 2003, the City examined various availability and disparity studies
conducted for Texas governments. These studies indicate that minority- and
women-owned businesses suffer discrimination in access to opportunities in
the State of Texas.
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In 2005, the City engaged a consultant to conduct a further updated study to
assess the continued need for this program and whether the program can be
more narrowly tailored to meet such need.

Based on the evidence from the 2005 study, the City determined that:

(1) Despite the City’s efforts to create equal opportunities in its
marketplace, the evidence indicates that, absent the programs
authorized under this ordinance, MBEs and WBEs would be
underutilized on City contracts rglative to their availability.

(2) As set forth in the 2005 study, tace- and Ecndprﬁeutral approaches
alone are inadequate to remely the lingerifig effects of past

discrimination in the City’s _ketplace \
(3) The 2005 study found that the ot lmé;i is narro tallor to

address the identified current effetts of past discrimination and private
sector discrimination in the City’ m kctplace .The study also found
that the ordmance reduce .

(4) All of the persons tar, 'ted by fhe ordman.ce ave been affected by
dlspantlcs 1nT ity Rarketylace.y et

The ordm ce does not unduh bur en third parties not eligible for

6
uncil w1ll regularly’ceview the program to verify its necessity and

Thesuhset date contained )n"the ordinance ensures that the city
i_nsgailor o the specific conditions found in the City’s

goa}s “and if utilized, requires that goals be based on
constltutlonal standards related to the City’s marketplace.

Under these circumstances and based on the factual predicate which has
been established after careful study and review, the City still has a
compelling governmental interest in remedying the racial and gender
discrimination that exists in the market segments in which the City does
business, and in ensuring that the City is not a participant in such
discrimination, thereby allowing all segments of the Austin community to
share in the economic benefits of the City.
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(R) The program adopted herein is narrowly tailored to remedy that
discrimination.

Source: 1992 Code Section 5-7-1; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§2-9A-2 POLICY.

It is the policy of the City to provide equal opportunities to all contractors, and to
redress the discrimination found in the City’s marketplace and in public contracting
against minority- and women-owned business enterprises. The City secks to encourage
their full participation in all phases of City procuzement activities and to afford them a
full and fair opportunity to compete for all City gontracts. pwboses and objectives of
this chapter are as follows: ' o

(1) To ensure that the City is not a passi

?_ 'p_‘:‘lrt/igifaant h‘;‘a.&isc;iminat ry
marketplace. \ o

1§

(2).. To ensure that the program is narrowly ;l"b:gd . o

(3) To provide opportunities for MBEs ar}d WBE}t*S.-\foadgﬁ and enhance their
capacities to do business withl the City in the area of construction.

(4) To provide opportunitjes for VIBEs § E_s&!o serve as contractors and
supply bf gogds and services to the City in the area of
mstruction. 1 "
S T L

sybcontractors fo;th

(5) To administer thi$ program in a manner consistent with applicable federal

and state'Yaw. - 4‘(
Source: 1992 Codf Section'8:7-2; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§2-9A-3 ES ABLISHMEN}“;)_F‘PROGRAM.

7
Based uponithe -ft_)_regoi%; indings and pursuant to the foregoing declaration of

policy, there hereby '.;é_s_'télb_li_s ed a Minority-Owned and Women-Owned Business
Enterprise Procurement Program for the City with respect to Construction.

The Annual Participation Goals for the Program administered under this Section 2-
9A are as follows:
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Construction Participation
Goals

African-American Owned Business 1.7%

Enterprises

Hispanic-Owned Business Enterprises 9.7%

Asian-American and Native American 1.5%

Owned Business Enterprises

Minority-Owned Business Enterprises 12.9% o

Women-Owned Business Enterprises 12, A’: /" ’

Source: 1992 Code Section 5-7-3; Ord. 031204-%;

3-Qrd. 031211-11.

o ﬁﬂz 5

For the purpose of this chapter the following cﬂn ons shall apply. Wlth the
exception of specifically defined terms set forth herein, ali rds shallhave their
ordinary and usual meanings. In the even}6f éqnflict, the specifjc’ -d&Tinition set out

herein shall presumptively, but not concl swely evanl over thfj‘nrdmary and usual
meanings. A

(1) VERSE DEC
olqtin, denial § celtification, de mﬁgatlon, sanction or similar action
taken®y DSMBR, a ontract Awar ng Authorlty, or other Clty official
under th ,Erogram wi

§ 2-9A-4 DEFINITIONS.

(2) AFFI ATE “v@}:erson or € _1ty is an Affiliate of another person or entity
ifidirectly ugh one or more intermediaries, controls or is
ipder'Common control with, the person or entity. In
ighisthe City shall consider all appropriate factors,
wnership, common management, and contractual

1

relatlon\hxps “Affiliates must be considered together in determining whether
a firm is a MBE/WBE.

(3) ANNUAL PARTICIPATION GOALS. The targeted levels established by
the city council for the annual aggregate participation of MBEs and WBESs
in City contracts with respect to Construction procurement, as set forth in
Section 2-9A-3 (Establishment of Program), and as may be amended from
time to time.
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(10)

(11)

(12)

AUSTIN METROPOLITAN STATISTICAL AREA. The specific area
defined by the Census Bureau, which is presently limited to Travis,
Williamson, Hays, Bastrop and Caldwell Counties.

BID. A complete, properly signed response to a competitive bidding
Solicitation issued by the City, submitted on the prescribed forms required
by the relevant Contract Awarding Authority, to perform or provide labor,
materials, equipment, supplies or services to or for the City for a stated
price.

BIDDER. A person, Firm or Busin Eﬁterpnig that gsubmits a Bid in
response to a Solicitation. A Bidddr may be represented by an agent if such
agent provides evidence demonstrating the agent;s authority.

BROKER. A person or entity that fils" 15ing or regeiving
supplies from a third party supplier rather than out of its dwn g:gi_dglg
inventory, and provides no Commercialfy Useful Function dther than acting
as a conduit between his or her supplier and his or her customer.

BUSINESS ENTERPRISE ofFIRM.- A corporation 'p’fafmership, sole

proprietorship, Joint Venturg, joint st ck company&rofcssional association

or any other legal entity, thalis prop?:I'y icenspd and/or otherwise

;}_&borized to do busifess.in the State of Tgxas. ’
1

- ‘_ilmd CITY BIMITS. The Ciolgf Afistin, Texas and its full purpose
annexeq boundaries,gg established by-Chapter 90, page 634, Special Laws
of Texasyd 909, 31st Legjslature, as the same may be amended from time to
time and-a8 extended by ofdin gné'és of the City of Austin enacted subsequent

6 o™ ra

2
\'hePerson serving as the chief administrative and
execytive officer of ffi&-City, as appointed and serving under Art. V, Section
‘Austin Cjtf ‘Charter (or any successor provision) and includes his or
her designee. .

CITY MARKETPLACE. The geographic and procurement areas in which
the City contracts on an annual basis.

COMMERCIALLY USEFUL FUNCTION. A Firm is responsible for the
execution of a distinct element of the work of the Contract and carries out its
responsibilities by actually performing, managing, and supervising the work
involved, or fulfilling its responsibilities as Joint Venturer. To determine
whether a Firm is performing a Commercially Useful Function, the City will
evaluate the amount of work subcontracted, normal industry practices and
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other relevant factors. In determining whether a MBE/WBE Firm is
performing a Commercially Useful Function, the following considerations
shall be counted:

(a) A MBE/WBE performs a Commercially Useful Function when it is
responsible for the work of the Contract and is carrying out its
responsibilities by actually performing, managing, and supervising the
work involved. To perform a Commercially Useful Function, the
MBE/WBE must also be responsible, with respect to materials and
supplies used on the Contract, for negotiating price, determining
quality and quantity, orderin i, and #istalling (where
applicable) and paying for the material its&Jf. #The determination that
a MBE/WBE is performing & Commercialfy Iseful Function will be
determined by the amount of Work subgonirac :éa normal industry
practlces, whether the amount Fu‘m is to be phid Unc:?ﬁ
Contract is commensurate with tlf w ork itis actua‘ly\a» ing, and
other relevant factors. =5

(b) A MBE/WBE does not p€fform a Comme : lally U‘eful Function if its
role is limited to that gT an extra part1c1pantn'2 a transaction, Contract,
or project through wh _'h fund are pass order to obtain the

1c1p

appearance of EE
tﬁ\ ».Generally, § E/WBE d%‘slno perform or exercise responmblhty
Jor at least B0 percent of the tétal cost of its Contract with its own

rk force, or thé MBE/WBE subcontracts a greater portion of the
work of a Contrac ,_an_“}@ﬂ’ld be expected on the basis of normal

¢¢t the Goals or Subgoals for all elements of the
Solicitation;,-as défined in Section 2-9A-21 (Pre-Award Compliance
Procedures), subject to the rules established by the relevant Contract
Awarding Authority. A Compliance Plan must be submitted with a
Bid/Proposal for any City project for which Goals or Subgoals have been
established. :

(14) CONSTRUCTION. The construction, repair, rehabilitation, alteration,
conversion or extension of buildings, parks, utilities, streets or other
improvements or alterations to real property.
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(15) CONSULTANT. A person or Business Enterprise that submits a Proposal
to provide professional or nonprofessional services to the City by Contract,
and any person who supplies or provides professional or nonprofessional
services to the City by Contract.

(16) CONTRACT. Includes the entire and integrated binding legal agreement
between the City and a Contractor or Consultant to provide or procure labor,
materials, equipment, supplies and services to, for or on behalf of the City.
Except as otherwise specifically defined in this section, a Contract does not
include:

(a) awards made by the City wi
monies to a non-profit entity§vhere the City offers assistance,
guidance, or supervision on a‘project og. program and the recipient of
the grant award uses the grant fonie prov1dé ﬁcrwces he
community; g S

1 fé&éral/staigrﬁ&r City general fund

S

(b)- sales transactions where the Clty sel‘ks personal orreal property;

'_lty 1S actmg aja ‘debtor or a creditor;

;i od1t1es or services that are sole source by virtue
zof intellectual: rdpcrty rights or other exclusive rights and for which
! there are no éf subcontracting opportunities.

Itis the. ' tcng t of thls Program to complement any federally funded contracts
subject to a federally promulgated affirmative action program. In these instances, the
City shall administer this Program to complement the federal program.

(17) CONTRACT AWARDING AUTHORITY. The City official or department
authorized to enter into contracts on behalf of the City.

(18) CONTRACTOR. Any person or Business Enterprise that submits a Bid or
Proposal to provide labor, goods or services to the City by Contract for
profit, and any person who supplies or provides labor, goods or services to
the City by Contract for profit.
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(20)

@21

(22)

(23)

29

(25)
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DBE or DISADVANTAGED BUSINESS ENTERPRISE. Defined as
provided in 49 Code of Federal Regulation Part 26 or other applicable
federal regulations.

DSMBR. The City’s Department of Small and Minority Business
Resources.

DIRECTOR. The City official who heads the department which manages
the Program authorized by this chapter, and the Director’s successor, and the
successor agency or department.

ECONOMIC DISADVANTAGE.
Business Enterprise or Firm, Econdginic Disadv. tage means personal net
worth equal to or less than $900,00§ which ﬁ:;?a shall be (a) indexed
annually, beginning January 1, 2007, 'or thdp ustin Mefro Area Cpnsumer
Price Index, published by the U.S. Deplatiment of Labor, ureau #f Labor -
Standards and (b) exclusive of the individual owner’s equity-in {)a -
Business Enterprise or Firm seeking certlﬁca‘tmn under this Program, and - :
(ii) the personal residence of the-i d1v1dua1 owneg bf sucl‘r’Busmess
Enterprise or Firm. . E‘z‘}
EXPERTISE. Verifiable an dcmo _t? fe sk}lls, owledge or ability to
pegform in the field of endeavor in Which gertification is sought by the
ngmess Enterprige a “defined by n _rmal dustry practices, including
cengure where ¢ ulred T

\ 1th respecf 10 g,n‘iqldw:dual owner of a

N 'j ‘business wh ;ch purports to be a MBE/WBE but that is actually
owned .pomroﬂed or mandged irfa manner that is inconsistent with the
requif ments Tor. certlﬁcatlo ] set forth in this chapter.

GOALS. The goals _r t Stbgoals established for a particular Solicitation or
Contract, as set forthflivSection 2-9A-3 (Establishment of Program) and
calchaIed as authefized in Section 2-9A-19 (Establishment of MBE/WBE
Part:cq;bﬂan Levels Jor Individual Contracts in Construction).

GOOD FAITH EFFORTS. The actions undertaken by a Bidder or Proposer
to achieve a MBE/WBE Goal with respect to a Contract. Minimum
standards are as set forth in Section 2-9A-21 (Pre-Award Compliance
Procedures).

JOINT VENTURE. An association of two or more persons, or any
combination of types of Business Enterprises and persons numbering two or
more, proposing to perform a single Contract, in which each Joint Venture
partner contributes property, capital, efforts, and skill and/or knowledge, and
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in which the MBE/WBE is responsible for a distinct, clearly-defined portion
of the work of the Contract and whose share in the capital contribution,
control, management, risks and profits of the Joint Venture is equal to its
ownership interest. A Joint Venture seeking certification pursuant to the
Program must have an agreement in writing specifying the terms and
conditions of the relationships between the partmers and their relationship,
risks, and responsibilities under the Contract.

(28) LIKE-KIND. For purposes of substitutions of previously designated MBEs
and/or WBEs, a MBE for a MBE, if MBE and WBE Goals are used in a
Solicitation; a member of a racial opethnic goxﬁf:r?fnembcr of the same

racial or ethnic group, if racial or efinic Subgoaly ar€ used in the
Solicitation; or a WBE for a WBE.

(29) MBE/WBE ADVISORY COMMITTEE. Tlf; committee _appoint d by the
city council to serve those functions de ribed in Section 3:9A-1%"
(MBE/WBE Advisory Committee). 1t is omQOSed as set forth in Section 2-1-
381 (Establishment; Meeting) of the Code.” & o '

(30) MANUFACTURER. AFi thateperates or malntams a factory or
establishment that produces bn thea?smlses, the mﬁterlals supplies,

VN

4

‘undef thé Contriict and of the general
ificafions

articles, or equlpm
jar Sthe sp
(31) MIND USINESSl%! RPRISE or MBE. A business

rlimited to, a §6le proprietorship, partnership,
'limitédfhablllty company, or any other business

rcent owned by one or more Minority Persons,
_or in the casef a ublicly owned business, at least 51 percent of all
c!asses of the Otk of which is owned by one or more Minority

OIS, e’

(b) whos;n'ahagement, policies, major decisions and daily business
operations are independently controlled by one or more such Minority

Persons;
(¢) which performs a Commercially Useful Function;
(d) the size of which does not exceed the size limits established by rule;

(e) doing business in the City's Marketplace for at least three months
prior to the date of application for certification;

Dute: 5/18/2006 1:19 PM Page 11 of 41 COA Law Department
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(32)

(33)

(f)  which is certified by the City; and
(g) which is Economically Disadvantaged.

MINORITY PERSON., A person is a Minority Person, and is rebuttably
presumed to be Socially Disadvantaged, if he or she is a citizen of the United
States or a lawfully admitted resident alien and & member of one of the
following groups:

(a)  Blacks or African-Americans (persons whose origins are in one of the
Black racial groups of Africa)' -

(b) Hispanics (persons whose orgins are in [6’(‘)‘,. Central or South
America, Spain or any of the pamsh-sp ing 1slands of the
Caribbean, regardless of race); -,

(c¢) Native Americans (persons wh% ongms are in an *of thc ongmal |
peoples of North America); T )

(d) Asian-Americans (pers vhose origins m an? of the ongmal
peoples of the Far Easf, Soﬁ'theast Asia, the 1 n}lands of the Pacific or

the Northern Marianag, or the } dian Subcontinent);

(e} . other grou c€;ther dm 1als, fe u;xd fyy the Director pursuant to
= ~rule, to be Yocilly and Econ micafly Disadvantaged, and to have
""' uﬂ‘ered ac ja] scclal and eco opnc . discrimination and decreased

Controlf&’:‘d if one or more Minority Persons or Women who own the
requisite interest in or assets of a business applying for certification possess
the customary incidents of such ownership, including an equivalent interest
in profit and loss, and have contributed an equivalent percentage of capital
or equipment and Expertise to the business. Ownership shall be measured as
though not subject to the community property interest of a spouse, if both
spouses certify in writing that the nonparticipating spouse relinquishes
control over his or her community property interest in the subject business
(but by doing so is not required to transfer ownership interest or to
characterize the property as the separate property of the spouse). The
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(34)

(35)

(36)

(37)

(38)

(39)

ownership and control of the Firm shall be real, substantial, and continuing
and shall go beyond the pro forma ownership of the Firm as reflected in its
ownership documents.

PROGRAM. The Minority-Owned and Women-Owned Business Enterprise
Procurement Program as authorized by this chapter.

PROPOSAL. A complete, properly signed response to a Solicitation that, if
accepted, would bind the Proposer to perform the resultant Contract.

PROPOSER. A person, Business E rprlse or Firm that submits a Proposal
in response to a Solicitation. A Profioser may b _repr&'sented by an agent if
such agent provides evidence demgpstrating the ent’s authority.

REGULAR DEALER. A Firm that &ns, o l{pérates, . maintains g store,
warehouse, or other establishment in %10 the materials, supplies; articles
or equipment of the general character d cnbed by the spehﬁcatlons and
required under the Contract are bought,
leased to the public in the usual course of busi

.. To bg a Regular Dealer,

\ : perso may be gRegular Dealer in such bulk
eel, gement, gravel, stone, or asphalt without
lace Of business if the person both

_'mng, operating, i
Wi and operate d1 Str
supple enting o
long-te 1ease agreem and not-on an ad hoc or Contract-by-Contract

basis.

SIGNIFICANT LOGA! “BUSINESS PRESENCE. A Firm has a Significant
| B & if it has an established place of business in the
Austirid/ctropolit [ Statistical Area, at which one or more of its employees
is regularly based. Such place of business must have a substantial role in the
MBE’s/WBE's performance of a Commercially Useful Function. A location
utilized solely as a post office box, mail drop or telephone message center or
any combination thereof, with no other substantial work function, shall not
be construed to constitute a Significant Local Business Presence.

SOCIALLY DISADVANTAGED. A Minority Person or Woman is
Socially Disadvantaged if he or she has been subjected to racial, ethnic or
gender prejudice or cultural bias within American society because of his or
her identity as a member of a group and without regard to individual
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(40)

(41)

(42)

(43)

(44)

(3)

(46)

qualities. Social Disadvantage must stem from circumstances beyond the
individual’s control.

SOLICITATION. A Solicitation means, as the case may be, an invitation
for Bids, a request for Proposals, a request for qualifications, a request for
quotations, or such other request as defined by the City.

SUBCONSULTANT. A person, Firm or Business Enterprise providing
professional or nonprofessional services to a prime Consultant if such
professional or nonprofessional services are procured or used in fulfillment
of the prime Consultant’s obligationg‘arising frgm a Contract with the City,
and including every level of subcogsulting requ ed fulfill a Contract with
the City. O

SUBCONTRACTOR. Any person Busx ss Ente sc providipg goods,

labor or services to a Contractor if such goods, labor or sétvices gfe procured
or used in fulfillment of the Contractorf ligations arisingfrom a Contract
with the City.- Subcontractor includes every Vel of subcontracting required
to fulfill a Contract with the C'tgrr -

SUBGOALS. The targeted fey

K

: A c1ty council for the

annual aggregate partigipatidn éroup of Minority Persons and

Wpmen with respect fo ¢ acti proc ement, or the targeted levels for

%! participation ? h group of Mj Persons and Women as project

artigipation GoaJs established pursf r 0 Section 2-9A-19 (Establishment
) BE Pafticif "ion Levels for Individual Contracts in

Constru\hon)

; EPXk MENT. Th depa.rtment or office of the City that is funding
the Contract for goo services procured by a Contract and is the
con umer of the ‘g;(js ind/or services under Contract on behalf of the City.

.- A persén, whether a citizen of the United States or a lawfully
admitted resident alien, who is of the female gender.

WOMEN-OWNED BUSINESS ENTERPRISE or WBE. A business
including, without being limited to, a sole proprietorship, corporation,
partnership, Joint Venture, limited liability company, or any other business
or professional entity:

(a) whichis at least 51 percent owned by one or more Women; or, in the
case of a publicly owned business, at least 51 percent of all classes of
the stock of which is owned by one or more such Women;
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(b) whose management, policies, major decisions and daily business
operations are independently controlled by one or more such Women;

(¢) which performs a Commercially Useful Function;
(d) the size of which does not exceed size limits established by rule;

(e) doing business in the City’s Marketplace for at least three months
prior to the date of application for certification;

(f)  which is certified by the City; & tr :

(g) which is Economically Disa antaged X | f
(h) Women who are Minority Pefsons m %hoo}\fc;r{ge purposes of

certification and recertification4p be€ertified Es, MBEs, or
both, but cannot be double countéd on a Contract t -{x;tiet.a“
part1c1patlon Goal.  SANAN e

-3

Source 1992 Code Section 5-7-4; Ord 031,

§ 2-9A-5 RACE AND GENDERN 'TRAL-.'MEASURE§ .TO ENSURE EQUAL

OPPORTUNITY FOR ALL CO TRA _TO NG R
The Cityfshall develop  faci ="a'td-:"t:he participation of all

Business E rpr:;ses in City ¢ H-respect to Construction. These

X ohc:tatlon time: for ;h" € presentations of Bids, quantltxcs,
't10ﬁ§,~and delivery Sghédules so as to facilitate the participation of

ors and Sﬁbcontractors
*f‘ o

(B

2) se
Enterprises;

3) providing -A‘SSistﬁﬁbe to Business Enterprises in overcoming barriers such as
difficulty in obtaining bonding and financing;

(4) providing timely information programs on contracting procedures, Bid
preparation, and specific contracting opportunities;

(5) holding pre-Bid conferences, where appropriate, to explain the projects and
to encourage other Contractors to use all available Business Enterprises as
Subcontractors;
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(6) adopting prompt payment procedures, including requiring by Contract that
prime Contractors pay Subcontractors (and Consultants pay Subconsultants,
as the case may be) within 10 calendar days of receipt of payment from the
City and, where appropriate, issuing joint checks to Contractors and
Subcontractors (or, as the case may be, to Consultants and Subconsultants);

(7) expediting payments and advancing payments to cover start-up and
mobilization costs, where appropriate;

(8) collecting information from all prime Contractors (or Consultants) on City
Contracts detailing the bids received/from all S bcr;r?actors (or
Subconsultants) for City Contracts fnd the expehditufes to Subcontractors
(or Subconsultants) utilized by pri ¢ Contracto (or Consultants) on City
Contracts;

formatlon ﬂow % etv« een‘e

(9) implementing a continuous process for :
ice, and relevant\t‘sty departments;

Contractors, DSMBR, the Purchasmg

(10)
(11) : matlb" 'the appro riate state or federal
solujon ok g other action as appropriate.
Source: 199 4 ~Ord 03120 ‘SL O:!J 031204-25; Ord. 031211-11.
§ 2-9A-6 I )

(A) fnd I ctt)f; delegated the authonty under Section 2-

adoptnon of rules and regulations shall be conducted
accordmgTo the ‘standards of uniform practice and procedures set forth in
Chapter 1-2 of the Code.

Source: 1992 Code Section 5-7-5; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
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ARTICLE 2. PROGRAM MANAGEMENT.

§ 2-9A-10 DUTIES OF DEPARTMENT OF SMALL AND MINORITY
BUSINESS RESOURCES.

The Minority-Owned and Women-Owned Business Enterprise Procurement
Program with respect to Construction shall be administered and executed by a
Department of Small and Minority Business Resources, whose Director shall report to the
City Manager. The Director has final administrative authority over the operations of the
Program. The duties and function of the Department of Small and Minority Business
Resources shall include the following: f : /I‘

(1) Formulating, proposing and adopting rules and lations for the further
development, implementation and mignitorin %o the: rogram in accordance
with the process established in Sectio} 2- 9A (Adoptic of Rule)s#

od of Clty contractmg

_ tanc\&tio MBEs, ;and DBEs relating to
nd proctdures and Bid specifications,

@) fying businegsesias "MBEs W Es, bBEs, maintaining certification
ds and ens g‘hat all City dq{‘ ments have an up-to-date
certif txon regl -

(2) Assuring that MBEs and WBEs are inft
: opportunities.

(3) Providing information and
City procurement practices
requirements and preriqunsl _'s.

4) Rev1ew' g Contractors athicvenfent of the Goals or documentation of Good
Faith ortsk"inadc to comply with the participation Goals for Contracts, and
ri isi on whe(ﬁer Good Faith Efforts have been sufficient.

ents to monitor Contracts to ensure prompt

6) Wo “.'ng with User
- Es, and DBEs and compliance with participation

) Bstablishmg project participation Goals and/or Subgoals in accordance with
Section 2-9A-19 (Establishment of MBE/WBE Participation Levels for
Individual Contracts in Construction).

(8) Receiving, reviewing, and acting upon complaints and suggestions
concerning the Program, and reporting violations of this chapter when such
violations occur as provided in Section 2-9A-25 (Sanctions).
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(9) Providing staff support and reports to the MBE/WBE Advisory Committee
and forwarding its recommendations to the City Manager, city council and
City departments to further the policies and objectives of the Program.

(10) Reporting the availability of MBEs, WBESs, and DBEs certified by the City
to perform Contracts for the City.

Source: 1992 Code Section 5-7-10; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9A-11 DUTIES OF FINANCE AND ADMINISTRATIVE SERVICES
DEPARTMENT.

The Purchasing Office of the Finance an Admmnstra%c ervices Department
shall have the following duties and responsibilitfes with regar t the Program:

(1) Maintaining records of:

(a) = the dollar amounts of awards of

im "Co_ntracts to
" DBEs; o

e
(b) the actual dollar amo d\ under subcontracts awarded to MBEs,
WBEs, and DBEs co pared t total dollars ﬁud on Contracts. These

payments shall pe- me urcd ailt tproﬁcted payments or Goals;

" _the total ua expendltures l. S, WBES, and DBEs as a
R ercentage f the total expen tures on all Contracts awarded by the

mhir 6F Contracts and subcontracts awarded to MBEs,

WB1F5)14 DBEs;
; r);:thé pt;l dollar value of Contracts and subcontracts;

(iiiy the percentage of the dollar value of all Contracts and
subcontracts awarded during this period that were awarded to
MBEs, WBEs, and DBEs;

(iv) an indication of whether, and the extent to which, the
percentage of Contracts and subcontracts awarded met the
Annual Participation Goals, if any have been established,;

(v) upon request, the number and identities of MBEs, WBEs, and

DBEs awarded Contracts or subcontracts; and
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(vi) department-by-department awards to MBEs, WBEs, and DBEs
and expenditures, in comparison to total procurements of each
department and the total for the City.

() For all procurements valued at less than $5,000, a monthly report
which shall include:

(i) the number of Contracts awarded to MBEs, WBEs and DBEs;
(ii) the dollar value of Contracts so awarded;

(iii) the percentage of the déllar value G& ntracts awarded

during this period whigh were awarde to MBEs, WBEs, and

DBEs;

(iv) an indication of whether, qnd th/'extent to hxch the?
percentage of Contracts awarded mct the Anfiua a‘ftlapatlon
Goals; and

(v)  upon request, the Mifber and ldent' 'es of.MBEs, WBESs, and
DBEs awarded -__ ont}ﬁam

(2) Assisting in the recor eepH g fun ons by oﬁtamlng monthly reports from
> Public Worksf‘ artments Tt

porta jon,.Planning, and Sustainability
projeft management departments on the
_WBE, and DBE obligations.

 Constructio
10n bontract MB

eparunent, and

3) ot of thedast fiscal year’s MBE, WBE, and DBE
' contractmg'ﬂ,ctwﬂy by department and for the City as a
“4) Co : 1lmg and rcpo ir g% city council after the end of each fiscal year, the

i txon of MBEs&nd WBESs for that year based on awards of Contracts.

(5) Operatmg,-m@mtammg and enhancing the information systems necessary to
assist DSMBR with implementation, administration and enforcement of this
chapter.

Source: 1992 Code Section 5-7-11; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9A-12 DUTIES OF PROJECT MANAGEMENT DEPARTMENTS.
The Public Works Department and any other departments or offices of the City

which receive appropriate delegation for project management, Contract management,
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and/or Construction and/or design Contract responsibility shall have the following duties
and responsibilities with regard to the Program:

(1) assisting the Director with settihg project participation Goals and/or
Subgoals for Contracts as authorized by Section 2-9A-19 (Establishment of
MBE/WBE Participation Levels for Individual Contracts in Construction)
hereof;,

(2) assuring integration of all vendor lists with the vendor list maintained by the
Finance and Administrative Services Department;

(3) assisting in the identification of avaflable MBENWBE/and DBE
Subcontractors, and providing othe 'assistance it meeting the Goals;

(4) performing other activities to suppo DSB@R, as s‘;'tﬁa%h in the rules;

* (5) gathering and maintaining subcontracti data for those OQE‘ra ‘which
they manage;

(6) submitting subcontracting data9 the Finance and A d;niﬂ"fstrative Services,
Public Works, and/or such ofaer Cltx‘departments s may be required by the
relevant Contract Awarding ¥ uthon w:thln 5 ofillendar days of month’s
end; e

¥is xons ch,&us section, no project management
hotity to conduct any activities without express
delegationfo such department.

The MBE/WBE Adv1sory Committee shall perform those functions as set forth in
Section 2-1, Article 38 of the Code.

Source: 1992 Code Section 5-7-13; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
ARTICLE 3. PROGRAM ELEMENTS.

§ 2-9A-15 PROGRAM ELIGIBILITY.

(A) Only Business Enterprises that meet the criteria of Minority-Owned

Business Enterprises, as defined in Section 2-9A-4 (Definitions) or Women-
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Owned Business Enterprises, as defined in Section 2-9A-4 (Definitions) may
be certified for participation. The applicant has the burden of production
and persuasion by a preponderance of the evidence.

(B) All MBEs and WBEs must be certified prior to participating in the Program.

(C) Certifications shall be conducted and records kept by DSMBR or its
designee, as approved by the city council.

(D) Only a Firm owned by a Socially and Economically Disadvantaged
person(s) may be certified as a MBEAVBE.

(1) The Firm’s ownership by a

:cially and é Bnoﬁically Disadvantaged
person must be real, substant qg

, and contifuing; going beyond pro
Jorma ownership of the Firm g 'r_e_ﬂecptfti in (;&g:_hip docupnents.

The owner(s) must enjoy the cu incidents'af '__o_wn ship and
* share in the risks and profits coml}lcn'Surate with thatewnership
interest. ..

(2) The contributions of cagffal or expertise bMes&"ially and
Economically Disadv. __'tageEl"aner(s) to acquire the ownership
interest must be real apd substgntial. If _xpzr‘tlise is relied upon as
part of a Socialfy and Kcono icalfjr- Dis dvantaged owner’s
.. contributioftojgcquire own hip‘,}lé"Expertise must be of the
< requisite quaality’ generally redpgniZed in a specialized field, in areas
\Qﬁtiﬁcal to the Ejrm’s operations;-indispensable to the Firm’s potential
suegess, specific % ‘the type of work the Firm performs and

nented in the Fig ’-Qfégords. The individual whose expertise is

lied upqn must have commensurate financial investment in the

E) ‘i:-:ged and controlled by a Socially and Economically
Qf;tgaggg pexron(s) may be certified as a MBE/WBE.

c

(1) A Firm taust not be subject to any formal or informal restrictions that
limit the customary discretion of the Socially and Economically
Disadvantaged owner(s). There can be no restrictions through
corporate charter provisions, by-law provisions, contracts or any other
formal or informal devices that prevent the Socially and Economically
Disadvantaged owner(s), without the cooperation or vote of any non-
Socially and Economically Disadvantaged person, from making any
business decision of the Firm, including the making of obligations or
the dispersing of funds.
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(2) The Socially and Economically Disadvantaged owner(s) must possess
the power to direct or cause the direction of the management and
policies of the Firm and to make day-to-day as well as long-term
decisions on management, policy, operations and work.

(3) The Socially and Economically Disadvantaged owner(s) may delegate
various areas of the management or daily operations of the Firm to
persons who are not Socially and Economically Disadvantaged. Such
delegations of authority must be revocable, and the Socially and
Economically Disadvantaged g}vncr(s) must retain the power to hire
and fire any such person. TheSocially and Ecopbmically
Disadvantaged owner(s) mugt actually ex (}::ontrol over the

Firm’s operations, work, m gement and‘p licy.

-,

(4) The Socially and Economicallyt{ ner(s) myst have an

vantaged
overall understanding of, and m agenal and technigal corfipetence,

experience and expertise, directhfrelaed to the Firm 3 ‘operations and

15 + If state lawéner (

Jarticular lcense or other cred: ntial to own and/or control a certain

Re. of Firm, thig t.he Socially and Economically Disadvantaged

1{5) must possess: thg;é’qu:red license or credential. If state law

'Cityuqidmance doeg not require that the owner posses the license or

f credentialisthe fact th the owner(s) lacks such license or credential is
+.a factor in d& ining whether the Socially and Economically

Y Dlsadvantage  awner(s) actually controls the Firm.

f deiall and Economically Disadvantaged owner cannot engage in
outside employment or other business interests that conflict with the
management of the Firm or prevent the owner from devoting
sufficient time and attention to the affairs of the Firm to manage and
control its day-to-day activities.

©)

Only an independent Firm may be certified as a MBE/WBE. An
independent Firm is one whose viability does not depend on its relationship
with another Firm. Recognition of an applicant as a separate entity for tax or
corporate purposes is not necessarily sufficient to demonstrate that a Firm is

COA Law Department
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independent and non-Affiliated. In determining whether an applicant is an
independent business, the Director will:

(1)  Scrutinize relationships with non-Certified Firms in such areas as
personnel, facilities, equipment, financial and/or bonding support, and
other resources.

(2) Consider whether present or recent employer/employee relationships
between the Socially and Economically Disadvantaged owner(s) of
the applicant and non-Certified Firms or persons associated with non-
Certified Firms compromise the applic ’S ?pendence

(3) Examine the applicant’s rela 'onshlps with, non-Certxﬁed Firms to
determine whether a pattern &f exclusive c&' ary dealmgs with
non-Certified Firm compromisgs the)ﬁ)hc ant’ {n{l::pend

' '(4) " Consider the consistency of relati nshlps between the-gpp icant and

- non-Certified Firms with normal bdus%;;actlce

An applicant shall be certifie ﬂy for specific types of Work in which the
Socially and Economically 1sadv§ﬂtaged owner(syhas the ability and
Expertise to manage and co T ol the pirm’s op at ns and work.

lications for 1 1catlon Shall
SMBR and ado y rule, and s all designed to ensure that the
crite for partlc auon m the Progrim are satisfied.

To ensure at the Progr ' _only efits eligible Business Enterprises, the
i ibility of Joint Ventures involving MBEs and
E and WBE Contractors.

_'? “gwn certifications, DSMBR by rule may accept
form}] cert:ﬁcatxo of WBEs and MBEs by other entities as meeting the
requirSments of s chapter, provided that DSMBR determines that the
certification standards of such entities are comparable to those of the City.
DSMBR should strive to coordinate certification activities with other
agencies to implement a universal certification process.

The certification status of all MBEs and WBEs shall be reviewed on an
annual basis by DSMBR or its designee, as approved by city council. The
annual review may be conducted through examination of a sworn affidavit
of continuing eligibility (including all such attachments as may be required
by rule) submitted by the Business Enterprise or Firm seeking certification.
MBEs and WBEs are required to seek recertification upon the third
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anniversary of their initial certification and upon the third anniversary of all
subsequent certifications. Failure of the Firm to seek recertification by filing
the necessary documentation with DSMBR within 60 calendar days from the
date of receipt of written notification from DSMBR shall result in
decertification of the Firm.

(L) The Director may move to decertify a Business Enterprise that does not
continuously meet the criteria set forth in this section.

(M) The Director may move to decertify a gertified MBE/WBE that repeatedly
fails to respond to requests for quotations from Bidders/Proposers who
timely solicit participation on a Costract, that reheateédly fails to attend
relevant pre-Bid conferences, or thdl repeatedly il_s' to honor quotations in
bad faith. - ”

(N) Decertification by another agency shall .
decertification by the City. The challenged ehtity shall theri-have the burden
of proving that the City certification should be malntamed

Source: 1992 Code Section 5-7-16; Ordf
§2-9A-16 PROCEDURE FOR APPEALING,

DECISION.

(A) F'rm that is su act %0 an Advers Dec o1, or has received written notice

ays of the date the Firm receives notice of
‘erse Dec151on, the Flrm must ﬁle wntten

(2 IBR shall set forth by rule the procedures a Firm must follow to
file a written appeal, which appeal must be filed within 21 calendar
days of the date the Firm receives notice of intent to impose an
Adverse Decision.

(3) The Director will determine whether the grounds for an appeal are
sufficient, and, if the Director so determines, shall set a date for an
appeal hearing, usually within five calendar days. The appeals
hearing is an informal meeting, not subject to the Open Meetings Act,
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and is not an adversarial proceeding. DSMBR shall set forth by rule
the persons who may attend an appeal hearing.

(4) The Director shall determine on the basis of the information provided
at the appeal hearing whether to maintain or deny the Adverse
Decision. Such decision by the Director shall be a final decision,
subject to protest, and shall be communicated to the Firm in writing
within 10 calendar days of the hearing,

(B) A Firm that is subject to an Adverse Dgcision after appeal may protest the
Adverse Decision to an mdependenbﬁfanng exgminer appointed by the City.
The Firm must submit a notice of istent to proteyt to‘ﬁ:-: Purchasmg Office
within four calendar days of receipt of the final dverse Decision, in
accordance with the procedures es lished by. Purchasmg Office.

(C) Ifthe Adverse Decision is a notice of ot 'comphancc, noy peal )é‘ required.
The Firm may immediately protest a nofice 6f noncompliande to the

:*.' Purchasing Office, following the proceciures t forth in the applicable - :
Solicitation. -, s I
(D) A Firm that does not timely Fpeal hd protest an vérsc Decision to

' g}otesfare unsuccessful, may not
days after the Adverse Decision.

decertify the Firm, o:(hose appeal

regpply for certificatign untilN-80 cglend
Source: 1995;‘:ecnon 5-217%0rd. 03120 -_,' d. 031204-25; Ord. 031211-11.
§ 2-9A-17 PRO ~H LLENGING CERTIFICATION AS A

MBE/WBE. -

(A) To

i
-

the Dlrector ma]ccs the final determination.

(B) The challenge shall be made in writing to the Director and shall include all
information relied upon by the challenging party.

(C) The Director shall notify the challenged party in writing that the eligibility
of his or her Firm has been challenged. This notice shall identify the
challenging party and summarize the grounds for the challenge. The notice
may also require the challenged party to provide the Director, within a
reasonable time, any information requested to permit the Director to evaluate
the eligibility of the Firm.
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(D) The provisions of Section 2-9A-16 (Procedure for Appealing and Protesting
Adverse Decision) shall apply to challenges to certification.

Source: 1992 Code Section 5-7-18; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9A-18 PROGRAM REVIEW.

(A) The Annual Participation Goals shall be expressed as a cumulative Goal for
all groups of Minority Persons composed of annual Subgoals for each group
of Minority Persons, and a separate Goal for Women, and such participation
Goals shall be set forth in Section 2-9A-3 (Establishment of Program). The
Annual Participation Goals shall be‘based on th§ av;dﬁblhty of MBEs and
WBE:s in the City’s Marketplace as required by fpderal and state laws, and
shall be expressed as percentages fof each grouplof- morlty Persons and
Women under each type of Contract, rojget particip on Goals gnd -
Subgoals may be established based on the availability of'egrtified’Firms:to

perform the work of the Contract. Pa.l'tlél tion Goals shall'be reviewed by
' DSMBR on at least'a biennial basis for conti ed relevance, narrow - * '
tailoring, and applicability. \

re dmg ﬁscaly ar, ' d provide
the Cfty § list of dert d yendors.

(C) Theci _}u.ncll wnll rcvxe tiuﬁe’port and the C1ty 8 progress towards

tthrcentages of MBEs and WBEs on

: the Prograin g necgsSary to meet legal and Program requirements.
As ew evidence be eS available to the City, the city council may revise
. Annual Participation Goals and Subgoals may be
ce of the term of the Program if the city council finds

(1) the Program has yet to redress the effects of discrimination in the
City’s Marketplace against MBEs and WBEs and that in the absence
of race- and gender-conscious remedial measures the City would
necessarily be a passive participant in a discriminatory marketplace;

(2) the Goals and Subgoals are narrowly tailored to redress that
discrimination; and
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(3) the Goals and Subgoals are in compliance with applicable federal and
state laws.

(D) For ease of Program administration, Solicitations may contain Goals and
" Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.

(E) Based on the size of the Contract, the type of work of the Contract, and the
availability of each group of MBEs to perform elements of the work of the
Contract, the City may utilize either the.cumulative MBE Goal or the
Subgoals for each group of Minority/ érsons in,a Contract Solicitation, or
set project MBE/WBE participatiodf Goals as privide in Section 2-9A-19
(Establishment of MBE/WBE Parti zpatmn Leveg for Indzvzdual Contracts
in Construction). Ly

(F) These Goals and Subgoals shall be in € cct from thee ectlvc datg of this
- chapter to the effective date of the chap Qcé):ltammg reviséd. Annual

Participation Goals established by city council ih accordance with Section 2-

9A-18(C) (Program Review). : 4

Source: 1992 Code Section 5-7-19; Ord, §31204°9; Ord. 031204:25; Ord, 031211-11.

resent acros: all areas of Contracting. Therefore, the Director,
u_anuﬁ' criteria estabhshed by rule, may establish

. normal indus Agractice with respect to Construction, as determined
it ‘ponsultat' 1 with the User Department;

the aVaﬂablhty of at least three certified MBEs or WBEs to perform
the functions of those individual Contracts; and

(3) the City’s utilization of MBEs and WBEs to date, so as to achieve the
Annual Participation Goals and Subgoals, if any.

(B) For ease of Program administration, Solicitations may contain Goals and/or
Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.
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(C) The Director shall rely on the information systems operated and maintained
by the Finance and Administrative Services Department for the availability
percentages used to establish project participation Goals or Subgoals.

(D) The Director shall establish by rule a process for Contract awarding
authorities to apply for project participation Goals or Subgoals in a timely
manner.

Source: 1992 Code Section 5-7-20; Ord. 031204-9; Ord. 031204-25; Ord, 031211-11.
§ 2-9A-20 COUNTING PARTICIPATION F‘ MBES AND BES.

(A) When a MBE/WBE participates i
actually performed by the MBE
counted towards the overall Goal.

a Contract, y thc value of the work
E toward EIWBE Goals shall be

(1) The entire amount of that portlon f a Contract that"" erfjimed by
the MBE’s/WBE’s own forces shall b¢ counted, mclu ing the cost of . .
supplles and matenals obtained by the E/WBE or the work of the

“only be counted once (i.e., toward the MBE Goal or
mggi(blj:})t both).
.amount of ¥z¢5 or commissions charged by a MBE/WBE

mudmg a jfona fide serv1ce, such as profess:onal technical,

exccsswc as compared w1th fees customarily allowed for similar
services shall be counted.

(4) When a MBE/WBE subcontracts part of the work of its Contract to
another Firm, the value of the subcontracted work may be counted
toward Goals only if the MBE/WBE Subcontractor is itseif a
MBE/WBE. Work that a MBE/WBE subcontracts to a non-
MBE/mon-WBE Firm does not count toward MBE/WBE Goals.

(5§) If a Subcontractor contracts part of its work to a MBE/WBE Firm, the
value of that work may be counted toward MBE/WBE Goals. Work
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(B)

©)

48

(E)

(F)

(G)

that a MBE/WBE Subcontractor contracts to another MBE/WBE Firm
shall not be counted twice towards the Goal.

When a MBE/WBE performs as a participant in a Joint Venture, only the
portion of the total dollar value of the Contract equal to the distinct, clearly
defined portion of the work of the Contract that the MBE/WBE performs
with its own forces and for which it is at risk shall be counted towards
MBE/WBE Goals.

Only expenditures to a MBE/WBE Co gltractor that is performing a
Commercially Useful Function shal}fe ,

evidence to rebut this presumption. IBK 1ine that the Firm is
performing a Commercially Useful Furigtion given the type bf wefr
mvolved and non'nal mdustry practices.f-~ >, arr

Useful Function as provided in this ection, the %%E may present

TR

Expendltures with MBEstBB T materials : 'éupplicé;_shall be counted
toward MBE/WBE Goals as gollows:. )

(1) If the materials or su 'lies - L’atamed 'O 'a MBE/WBE
Manufacturer egu r Dealer, 100 percent of the cost of the
‘_5_ materials yu lies toward gp BE Goals shall be counted.
S

(2)\§1th respeft tq materials or stipplies purchased from a MBE/WBE
is neither a N anufacturer nor a Regular Dealer, count the entire
unt of fees or ¢ §sﬁ§ns charged for assistance in the

( y of materials or supphes required on a job site,
B‘Goals only if the payment of such fees are a

sen ices. —'Do not count any portion of the cost of the materials and
supplies themselves toward MBE/WBE Goals, however.

If a Firm ceases to be a certified MBE/WBE during a Contract, the dollar
value of work performed under a Contract with that Firm after it has ceased
to be certified shall not be counted.

In determining achievement of MBE/WBE Goals, the participation of a
MBE/WBE Subcontractor shall not be counted until the amount being
counted toward the Goal has been paid to the MBE/WBE.
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Source: 1992 Code Section 5-7-21; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§2-9A-21 PRE-AWARD COMPLIANCE PROCEDURES.

(A)

(B)

©

D)

(E)

In all Solicitations for which a Goal has been established for Contracts, the
City shall indicate its Goals and/or Subgoals for the use of MBEs/WBEs.

All Solicitation and Contract documents for which a Goal or Subgoals have
been established shall contain: 1) a description of this chapter and Program;
2) the requirements related to achieving the Goals or Subgoals; 3) if Goals or
Subgoals are not achieved, the requirement of documentation of the
Bidder’s/Proposer’s Good Faith Effgfts, including the &ood Faith Efforts of
Minority Persons and Women Bidders/Proposers; tofichieve the Goals or
Subgoals. When the City has established Subgodls, Bidders/Proposers who
do not achieve each of the Subgoalsinust docus nt'Good Faith Efforts to
achieve the Subgoals that were not m o ; X

. ! -."a. r
Achievement of Goals or Subgoa]s or c'umentatlon of Godd Faith Efforts
applies to every Contract for which Goals D?Subgoals are established. The
rules shall prescribe an accele _tcd and simplifie procedare for Contracts
solicited and awarded on an gherg; ¢y basis. The: idder/Proposer shall
submit a compliance plan det: llmg it hlevement of the Goals or Subgoals
or its Good Faith Effogts-to et i ls or ubgoals The MBE/WBE

ligts provided by the €ity to a'Bidd /Pro scr shall establish the minimum
éﬁrexse from whigh ¢ BlddCI‘/Pl'Op ser miy solicit Subcontractors to meet
als or Subgbals.: The compliance plan shall be due at the time set out
in the Salicitation dochgients, which time shall not be less than four hours
after the &eadlme for subk 1531@@? Bids.

Any 4 greem‘:;ff ctween a B der/Proposer and a MBE/WBE in which the
Bidder/Proposer 1 ﬁlrgg,_,_that the MBE/WBE not provide subcontracting
quok nons to other Bidders/Proposers is prohibited.

MBE 'nd ‘WBE.Stbcontractors must be competitive with non-MBE/non-
WBE Subcentractors on price, quality, and delivery. MBEs and WBEs shall
respond to relevant requests for quotations.

Where the Bidder/Proposer cannot achieve the Goals or Subgoals, its
compliance plan shall document its Good Faith Efforts to achieve the Goals
or Subgoals. DSMBR will determine whether the Bidder/Proposer has made
such Good Faith Efforts. In making this determination, DSMBR will
consider, at a minimum, the Bidder/Proposer’s efforts to do the following:

(1)  Soliciting through reasonable and available means the interest of
MBEs/WBEs with a Significant Local Business Presence who have
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. .addenda, in a timely manner to ist
* Solicitation.

the capability to perform the work of the Contract. The Bidder must
solicit this interest within sufficient time to allow the MBEs/WBEs to
respond to the Solicitation. The Bidder/Proposer must take
appropriate steps to follow up initial Solicitations with interested
MBEs/WBEs. The Bidder/Proposer must state a specific and
verifiable reason for not contacting each certified Firm with a
Significant Local Business Presence. For some Contracts, based on
criteria to be determined by DSMBR in consultation with the User
Department and set forth by rule pursuant to Section 2-9A-6
(Adoption of Rules), DSMBR glrill make the initial contact with
MBEs, WBEs and DBEs, as ghe case magtbe, jif'Which case a
Bidder/Proposer’s efforts under this Subsection (E)(1) shall not be
considered. S,

._-.'
" R

Providing interested MBEs/WBES ;;dequaté ; formatigh about
the plans, specifications, and requirements of the Cd1 7 including
iem in responding toa .

oot
bt?f'ﬁiihfwim interestad MBEs/WBEs that

3ids to thie Bidder{Praposer. A MBE/WBE that
_ id to £ Bidder/Pfoposer but has not been

cte§ within five busines§ days of submission of the Bid

0 ‘requtst a meeting with the

con
may gontact DSMBR :
Bid ;gséposer. DS will schedule a meeting between the

(a) Negotiating in
have submitted
has subnfftied a

*MBE and the Bidder/Proposer to facilitate negotiation. 1f
« such a meetif doesflot occur and the MBE/WBE submitting
the Bid to the Bidder/Proposer is not selected, the
Bidd¢r/Proposét must explain the reason for not selecting the
MBE/WBE-#nd provide written documentation supporting the
stated rga¥on. Written documentation of negotiation may

% 'j-j—\_‘jgc_:.l the names, addresses, and telephone numbers of

MBEs/WBEs that were considered; a description of the
information provided regarding the plans and specifications for
the work selected for subcontracting; and evidence as to why
additional agreements could not be reached for MBEs/WBEs to
perform the work,

(b) That there may be some additional costs involved in soliciting
and using MBEs and WBE:s is not a sufficient reason for a
Bidder/Proposer’s failure to meet the Goals and Subgoals, as
long as such costs are reasonable.
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.The ability or desire of a Blddd‘[i:‘o ser to p

Not rejecting MBEs/WBEs as being unqualified without sound
reasons based on a thorough investigation of their capabilities. The
MBE’s/WBE's standing within its industry, membership in specific
groups, organizations, or associations and political or social
affiliations (for example union vs. non-union employee status) are not
legitimate causes for rejecting or not soliciting Bids to meet the Goals
and Subgoals.

It is the Bidder/Proposer’s responsibility to make a portion of the
work available to MBE/WBE Subcontractors and suppliers and to
select those portions of the wgrk or matezjal negds consistent with the
available MBE/WBE Subcontractors and up lers, so as to facilitate
meeting the Goals or Subgo . .

rm the w ]k ofa
. Contract with its own organizatiop does not relievethe: -

Bidder/Proposer of the responsibflity§o make Good faﬁh Efforts. A

" Bidder/Proposer who desires to self perfqil? the work of a Contract
le

must demonstrate GoodFéith Eﬂ'orts the ,Gﬁ'als or Subgoals

have been met.

B:dders/PrOpos .are\pot u"tl:o acSept higher quotes in order to
- meet the G al or Subgoals. [

rs may also be ¢ bnsidered by DSMBR in determining
Gsérdas made Good Faith Efforts. These factors are not
be a mandatdg __chec:?xst nor are they intended to be exclusive

i¢ ns of the work to be performed by MBEs/WBEs in

f e%the likelihood that the Goals or Subgoals will be met.
, where appropriate, breaking out Contract work items
int '-economlcally feasible units to facilitate MBE/WBE participation,
even when the Bidder/Proposer might otherwise prefer to perform
these work iterns with its own forces.

Making efforts to assist interested MBEs/WBE:s in obtaining bonding,
lines of credit, or insurance as required by the City or Contractor.

Making efforts to assist interested MBEs/WBEs in obtaining
necessary equipment, supplies, materials, or related assistance or
services.

Page 32 of 4] COA Law Department




O oo ~] N A b WD

(4) Effectively using the services of Minority Person/Women community
organizations; Minority Person/Women Contractors groups; local,
state, and federal Minority Person/Women business assistance offices;
and other organizations to provide assistance in the recruitment and
placement of MBEs, WBESs and/or DBEs. It is the Bidder/Proposer's
responsibility to seek guidance from DSMBR on any questions
regarding compliance with this section.

(5) In determining whether a Bidder/Proposer has made Good Faith
Efforts, the performance of othgr Bidders/Proposers in meeting the
Contract may be considered. For exampleg, whert other
Bidders/Proposers meet the Goals or Subgoals; it may be reasonably
questioned whether, with additional reasork le qﬁ'orts the apparent

successful Bidder/Proposer coyld hav B%m oals or Subgoals.
sful 1dder/Prop er- falls meet the

Similarly, if the apparent succe

Goals, but meets or exceeds the Z\emge MBE/WBRE-participation
obtained by other B1dders/Propo£ is may be evideénice that the
apparent successful Bldder(lzroposer Goocijlth Efforts.

(G) The Director shall review th ___;cc');'ﬂ i -‘hc_e plan priot,to award, including the
i om an MgEfWBE Subcontractors

within a reasonable t1 y defay award of the Contract.
o,

3‘6 . If the Direc}or. etermmes th the mpliance plan demonstrates that
\ic Goals Subgoals have béqn achieved, then the Contract
ardmg ty with the concurrence of the Director, shall
cnd awar &me > ity council. For all competitively Bid

' _]e signed lett of intent between the certified low Bidder
¥ and ﬂ?ﬂhlg?, and/or JVBE Subcontractor(s) must be received by the
£ Contract A qdmg‘Aurhorlty within three business days of
: notlﬁcatlon ofhg status as certified low Bidder. For procurements
onducted fough the request for Proposal or request for
qti _1f' ¢aftions process, no later than after final execution of a
professnonal or nonprofessional services agreement but before the
issuance of a notice to proceed, the successful Proposer must deliver
signed subcontracts between itself and the MBE and/or WBE
Subcontractor(s) and/or Subconsultant(s) for the scope of work
reflected in the Proposal as awarded.

(2) Inthe event the applicable Goal(s) or Subgoals have not been
achieved, then the Director shall evaluate the Bidder’s/Proposer’s
Good Faith Efforts to achieve those Goals or Subgoals as documented
in the compliance plan. The Director shall evaluate the compliance
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plan based on the criteria established in Subsection (E) of this section.
The Director may request clarification in writing of items listed in the
compliance plan, provided such clarification shall not include the
opportunity to augment listed MBE/WBE participation or Good Faith
Efforts.

(3) If the Director finds that a Bidder/Proposer did not make sufficient
Good Faith Efforts, the Director shall communicate his finding to the
Contract Awarding Authority or other appropriate City official. The
Director shall recommend to the Contract Awarding Authority that the
Bid/Proposal be rejected based ‘on failurexto coptply with this chapter,
The Contract Awarding Authiority may re ct'g’:D Bid/Proposal as not
in compliance with this chapter, or may advise t.he Clty Manager of
additional considerations whi¥} _
Bid/Proposal as being in the be ov all mterest s the Progtam and
the City.

.I?

“+ (4) Ifthe Contract Awarding Authority finds that the BldfProposal does -

tét; @ Bidder/Pr gser.mfly request a protest
hearing. The City Maflager has the authonty 0 make the final
decision, subject to cdhincil acg Jif re . In determining

whether compljgfic: ) thisSecttan h been met, the City Manager
.. may dete ine 'at the effortof the 3

'dder/Proposer substantially
th the purpose of this chapter and such determination is in
) of the Program.and the City.

1 complies

(H) The re_]ec ofi'of Bids/Pr osals onformance with this section does not

ity

affect ghe a‘b:hx{ of the Con ¢t Awardmg Authority to continue to evaluate
and gonsider th mammg ids/Proposals that achieve the Goals or
Subgpoals or demonistrateGood Faith Efforts and to develop a

recoyin endatlon to gity; council for award of the Contract.

The Cﬁyqpurch g officer may waive minor informalities in the
compliancéplan. A minor informality is one that does not affect the
competitiveness of the Bid/Proposal.

Source: 1992 Code Section 5-7-22; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9A-22 POST-AWARD COMPLIANCE PROCEDURES.

(A) Upon award of a Contract by the city council that includes Goals or

Subgoals that are met, the Goals or Subgoals become covenants of
performance by the Contractor in favor of the City.
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(B)

©

(D)

(E)

(F)

The following schedules shall apply:

(1) For Construction Contracts, the Contractor must present a work
schedule that inctudes when the MBE/WBE Subcontractors shall be
utilized at the job site. This schedule is due on or before the
preconstruction meeting with the project manager.

(2) For professional and nonprofessional services Contracts, the
Contractors or Consultants, as the case may be, must present a written
schedule of when the MBE/WBE..Subcontractors shall be utilized on
the project. This written scheglle is due gn or hefore execution of the
Contract for services, when the final scopiof vork is determined.

All Contractors shall provide Subcdtitractor pay e'.' information to the
Contract Awarding Authority with each regué‘st for payment submtted to
the City. The Director shall monitor Stpcontractor partiy atxonxrmg the

" course of the Contract and shall have r oq‘;l‘ble access to a Contract—

related documentation held by the Contracto estabhshed by rule.

All Consultants shall provid ubconsultant paym tlﬁf' rmation to the
Contract Awarding Authori w1th edch request forppayment submitted to

the City. The Directo: ] cpr_lsult fpartlmpatlon during the

jzc)flrsae of the Contra :_and shull ha . _able access to all Contract-

¢ nsultant, as established by rule.

ated documemE
Pn;;\q;t!ontract ot o'ut t by the Con' act Awarding Authority, project
managerxqr Contract ntagager, the Director shall evaluate the Contractor’s
fulfillment of the contract®] Goxfs or Subgoals, taking into account all
approf ed substitul ons termphations and changes to the Contract’s scope of
: Should thé:

Con aCt Awarding l}fhonty, and the project or Contract manager. Should
the Ditegtor find e Contractor has not fulfilled the contracted Goals or
Subgoals, the Director shall provide the reasons for such conclusion and
recommend an appropriate Adverse Decision in writing to the Purchasing
Office with copies to the Contractor, the Contract Awarding Authority, the
project manager, and/or the Contract manager.

Notice of appeal from an Adverse Decision under Subsection (E) must be
filed within 14 calendar days from the date of receipt of the finding with the
Purchasing Office, including any written documentation to demonstrate how
the Contractor or Consultant, as the case may be, has complied with the
contracted Goals or Subgoals. The Purchasing Office shall hold a hearing
within 15 calendar days of receipt of notice of appeal on whether the
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Contractor or Consultant has complied with the contracted Goals or
Subgoals. The Contract Awarding Authority, the project or Contract
manager, the Director, and the Contractor or Consultant shall participate.
The Purchasing Office shall make a finding in writing within 15 calendar
days after the close of the hearing date, along with a recommendation for
resolution of the Adverse Decision, if appropriate.

Source: 1992 Code Section 5-7-23; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9A-23 POST-SUBMISSION CHANGES T THE COMPLIANCE PLAN.

MBE/WBE Subcontractors listed iff the compliarice plan without the prior
written approval of the Director. Uhauthorized es or substitutions
shall be a violation of this chapter, ma}; onstltute ounds forgejection
of the Bid or Proposal or cause termination of the execﬁﬁon ct for
breach, and/or sub_]ect the Bldder/PrOpoéer 0 Contract penatties or other
sanctions.

(A) The Contractor cannot make changés 16 the con:‘S;igné? plan or substitute

(B)

g’ i
All requests for changes or s _ 'stitutions of the Su ' onﬁ"g::tors listed in the

est must not have been known nor reasonably
by the parties prior to the submission of the
oppmg 1s prohlblted The Contractor must meet

©)

problem. £ requested by either party, the City shall facilitate such a
meeting. Where there has been a mistake or disagreement about the scope
of work, the MBE/WBE can be substituted only where an agreement cannot
be reached for a reasonable price for the correct scope of work.

(D) Substitutions of the Subcontractor shall be permitted only on the following
bases:

(1) unavailability after receipt of reasonable notice to proceed;

(2) failure of performance;
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E)

(F)

(G)

(H)

(3) financial incapacity;
(4) refusal by the Subcontractor to honor the Bid or Proposal price;

(5) mistake of fact or law about the elements of the scope of work of a
Solicitation where a reasonable price cannot be agreed;

(6) failure of the Subcontractor to meet insurance, licensing or bonding
requirements; or

(7) the Subcontractor’s w1thdrawalr6f its Bid or Proposal.

The Director’s decision whether to ermxt or deriy t._l/j;roposcd substitution,
and the basis therefore, will be communicated to partles in writing by the

Director within seven business days¥ ., f'/‘
Where the Contractor has established : ba515 for the su 'sntutm ‘to the-
satisfaction of the Director, he shall make Good Faith Effortsto fulfill the
compliance plan. The Contractor may seek the: asmstance of DSMBR in

obtaining a new MBE/WBE Subscontractor. To ﬁ? 1l th€’compliance plan,

the Contractor shall first make GS?‘S&F aith Efforts to substitute with a Like-
Kind MBE/WBE Subcontra f.or If a'competitive dgreement considering
price, quality and deli ot bg reached with such Subcontractor, the
tractor shall ‘3 Good aith Hfforts fo-obtain other MBE/WBE

stitutes so as t§ mdct the Goals df Subfoals, in conformance with Section
2-9A% I (Pre-Awfard Compliance Pracedures). If the Goals or Subgoals

reached axﬁ%od Faith Efforts have been made to meet the
_‘gntractor ma ubsuﬁffe with a non-MBE/non-WBE.

| E is mcl ed ina Bldder s compliance plan and is

If the City, as owner under the Contract, requires the substitution of a
Subcontractor listed in the compliance plan, the Contractor shall undertake
Good Faith Efforts to substitute with a Like-Kind MBE/WBE Subcontractor.
If a competitive agreement considering price, quality and delivery cannot be
reached with such Subcontractor, the Contractor shall make Good Faith
Efforts to obtain other MBE/WBE substitutes so as to meet the Goals or
Subgoals, in conformance with Section 2-9A-21 (Pre-Award Compliance
Procedures). 1f the Goals or Subgoals cannot be reached and Good Faith
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Source: 1992 Code Section 5-7-24; Ord. 031204-9;
§2-9A4-24 POST-AWARD CHANGES TO FHE SCOP 'og’ﬁfomc

Efforts have been made to meet the Goals, the Contractor may substitute
with a non-MBE/non-WBE.

(I) IfaContractor plans to hire a Subcontractor on any scope of work that was
not previously disclosed in the compliance plan, the Contractor shall obtain
the approval of the Director to modify the compliance plan and must make
Good Faith Efforts to ensure that MBEs/WBEs have a fair opportunity to
Bid on the new scope of work.

rd. 031204-25; Ord. 031211-11.

Awarding Authority at the time they'grise, tg/€stab e reasons for the

(A) Changes to the scopes of work shall:be docum d{g: Contract
lis
change and to document resulting ch s the applicable Goa for thc

Contract.

(B) For Construction Contracts, where there 1s\a\cﬁ' nge
beyond the scope of trades orj@inally required to hecomplish the project,
then it is the duty of the Co lactoho fulfill the Gogls or to make Good
Faith Efforts to fulfill the Gdals for fat chang? order. Change orders that do
not alter the type of tgfides o o accomplish the project may
: s‘uppllers already under Contract

rrofessional services Contracts, when there is a
: vsh),cﬁ' requires new, additional serwces beyond

fulfill th pplicable contracted Goals or Subgoals or to
q'hs‘fo fulfill the applicable contracted Goals or

of serv:c as ongmally required to accomplish the project may be
using 1g the Subconsultants, Subcontractors and suppliers already
under Contract to the Proposer.

Source: 1992 Code Section 5-7-25; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9A-25 SANCTIONS.

(A) The following violations of this chapter are unlawful and may result in
sanctions:
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(B)

©

D)

(E)

(1) providing false or misleading information to the City in connection
with an application for or challenge to certification, recertification or
decertification as a MBE/WBE;

(2) providing false or misleading information to the City in connection
with submission of a Bid, responses to requests for qualifications or
Proposals, Good Faith Efforts documentation, post-award compliance,
or other Program operations;

(3) substituting MBE/WBE Subcon actors without first receiving

(4) committing any other violati ns of the pro 151c;ns of this chapter.

is subject to being barred, suspended,
City Solicitations and contracts for a pegi
have: :

A Bidder, Proposer, Contractor, Sub ¥ intractef-or ap "‘ant for certification
i d cmcd non-re onmblT}A future

,..1f 1s found to

(1)  provided false or mislcgt mg | informatlon ithge iéction with an

isl __dmg i f(}' atmI? in connection with the
Bid orrrop al (;‘zocumentatlon of Good Falth

(2) prov1ded false

r-'".'n.,

Whe¥, the Director, ghe'Contract Awarding Authority, or any other City
official jdentifies #'violation of this chapter, such violation must be referred
to the {*chasmg Office for evaluation of proper sanctions. Such evaluation
shall include consultation with the Law Department prior to any
recommmendation for sanctions.

Department procedures shall be promulgated and conducted by the
Purchasing Office of the Finance and Administrative Services Department.

A MBE/WBE that repeatedly and knowingly refuses to honor Bid or
Proposal prices is subject to being decertified by the Director, after notice
and hearing.
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(F) Nothing in this chapter shall be deemed to prevent the city attorney from
seeking criminal sanctions at municipal court or referring the matter to other
appropriate law enforcement authorities, as authorized by this section.

(G) Where appropriate and lawful, the City may by Contract impose a fixed sum
as a penalty to be paid by the Bidder/Proposer for an unexcused failure to
meet the Goals or Subgoals or to otherwise comply with the Program. In
addition, the City may deduct from retainage any difference in subcontract
prices from substitutions not approved by the City.

(H) In addition to other sanctions availa _e_:t(; the Cjty, t}‘zy,iolation of any
provision of this chapter may be in¢luded as an Ricidént of breach in each
Contract. o

(1) For federally funded contracts admin' fereg {m'suant' i
sanctions may be imposed as provided erem

_c_d_eral j:}ulations,

Source: 1992 Code Section 5-7-26; Ord. 031204-9; 3‘ 03 1204-25 -Ord. 03 1211-11.

statutes and prof Eional servie s"solic' ion statutes promulgated by the Texas
legislature or fe ral constltun)an standards as enunciated by the U.S. Supreme Court.

Source: 1992 CodeSection 5-7/88; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§2-9A-28 SEVERABILITY.

If any section, subsection, clause, or provision of this chapter is held to be invalid
by a court of competent jurisdiction, the remainder of this chapter shall not be affected by
such invalidity.

Source: 1992 Code Section 5-7-29; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

PART 3. Chapter 2-9 (Minority-Owned And Women-Owned Business Enterprise
Procurement Program) of the City Code is repealed.
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PART 4. This ordinance takes effect on , 2006.
PASSED AND APPROVED

§
§
, 2006 §
Will Wynn
Mayor
APPROVED:
David Allan Smith
City Attorney
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