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Thursday, May 25,2006

E + Back
Small & Minority Business Resources
RECOMMENDATION FOR COUNCIL ACTION

Subject: Approve an ordinance adopting a new Chapter 2-9D of the City Code (Minority-Owned
and Women-Owned Business Enterprise Commodities Procurement Program) to establish a
procurement program for commodities.

Fiscal Note: There Is no unanticipated fiscal Impact. A fiscal note is not required.

For More Information: Jeffrey Travillion, Sr., Director. 974-
7607; Karen Kennard, First Assistant City Attorney, 974-2177
Prior Council Action: December 15,2005 Council approved
extension of the sunset deadline to June 30,2006.
Boards and Commission Action: Recommended by the
MBE/WBE Citizens Advisory Committee

Additional Backup Material

(dick to open)

No Attachments Available

Chapter 2-9, Subchapter D Commodities

The City's Minority-Owned and Women-Owned Business Enterprise Procurement Program Is
scheduled to sunset on June 30, 2006. The current ordinance, Chapter 2-9 of the City Code,
covers all city procurements related to construction, professional services, non-professional
services, and commodities.

In 2005. the City Council engaged a consultant to conduct an updated study to determine the
continued need for the MBE-WBE Program. Based on the evidence from this study, the city's
MBE-WBE program Is still needed. The evidence from the study Indicates that absent this
program, minority-owned and women-owned business enterprises would be underutilized on City
contracts relative to their availability.

The 2005 study found that the MBE-WBE ordinance is narrowly tailored to address the Identified
current effects of past discrimination and private sector discrimination in the City's marketplace.

Additionally while reviewing the current ordinance, it was determined that establishing separate
programs for each procurement sector would:

(1) increase the ease and flexibility of administration of each program; and
(2) help tailor each program more narrowly to the goals each program attempts to achieve

The proposed changes will separate the current ordinance into four (4) separate ordinances
tracking the City's procurement categories. The new ordinances are:

Chapter 2-9-A Construction
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Chapter 2-9-B Professional Services

Chapter 2-9-C Non-professional Services

Chapter 2-9-D Commodities

The new Chapter 2-9-D establishes a Minority-Owned and Women-Owned Business Enterprise
Program In the city with respect to commodity procurements.

Section 2-9D-1 Findings are revised to update the history of the ordinance's legal justification by
adding findings indicating that the city obtained an updated study to determine whether the
MBE/WBE program was still needed, and to determine whether the program could be more
narrowly tailored.
This new ordinance establishing a MBE/WBE Procurement Program related to the procurement
of Commodities is added to provide narrow tailoring of the program to achieve its goals.

Commodities are defined to include goods, supplies, or equipment provided or supplied under a
Contract by a Contractor to a City of Austin Contract Awarding Authority or to a City of Austin
User Department.

Additional Ordinance changes are the same as described in Chapter 2-9-A. •• . ,
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WOMEN-pWNED BUSINESS
GRAM: COMODITIES.

AN ORDINANCE AMENDING THE CITY CODE TO ADD CHAPTER 2-9D
RELATING TO THE MINORITY-OWNED AND WOMEN-OWNED BUSINESS
PROCUREMENT PROGRAM.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:
^>' t

PART 1, The City Code is amended to add Chapter 2-9D t<

CHAPTER 2-9D. MINORITY-OWNED
ENTERPRISE PROCUREMENT P

ARTICLE!. GENERAL

§ 2-9D-1 FINDINGS.
/££X

The city council hereby adopts the/ollowkigxiindings:

(A) The City of Austin regolarlyfeiters mKrfegritraiis for the procurement of
goods and commodities of many kinds. Ttoougn its procurement activities,
tile City has a substantial impact upon diseconomy of the Austin area.

In 19cVthe Ecoifomk^evelopment Commission of the City was directed
by the ci^cbuncil to revfew the City's policies and experiences relating to
contracting opportunities formifwrity- and women-owned business
enterprises with ue; City an^to suggest revised policies and procedures, if
determined neces<

(C) The Economic Development Commission, through its Small Business and
Minority Entrepreneurship Committee, held meetings with representatives of
various City-departments as well as with interested individuals and
organizations, conducted a public hearing and took statements from
numerous members of the public.

(D) The Commission found significant disparities between the number of MBEs
and WBEs and City contracts awarded to, or subcontracted to, MBEs and
WBEs.

(E) The city council found that these disparities resulted from discriminatory
practices, thereby impairing the competitive position of MBEs and WBEs
with the City.

(B)
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(F) As a result of the work of the Economic Development Commission in 1987,
the city council passed an affirmative action program to address the City's
role in perpetuating the disparities found in the pattern of contract and
subcontract awards to MBEs and WBEs.

(G) In 1989, the U.S. Supreme Court, in the case styled City of Richmond v.
J.A. Croson Co., held that a local government may redress race
discrimination in its contracting activities if it can demonstrate through
relevant evidence a compelling governmental interest sought to be remedied,
and that the remedies adopted are narrowly tailored to promote that interest.

(K)

(H) In response to Croson, in 1992 the City council engag&d a consultant to study
the City's history and contracting practices, the availability of MBEs and
WBEs in the City's marketplace, an?} any disparm&u the City's utilization
of such businesses. The study was cohjpletea in September 1993, fnd
revealed a history in the Austin area oroe jure and continuing deTacto racial
a it si evatnAatr /4ic<fti-i*tiimi+isx*i in tVtA f^itrf'e JtoaitrL'-Af-nla/^A T7tiT+lî Vt-*4*o«a»»ii-i«o

(I)

(J)

and gender discrimination in the City's marketplace. Further;disparities
were found between ready, willing and able MBEs and WBEs and the value
of contracts they received frojtftHe" Gity.

After receipt of the study, thECity cdhdiicted a serj^s of public hearings at
which additional statistical aMolhe/evltkhceflf discriminatory practices

acts against l^Ijs and WBEs \gas pr$ented.

tity council a&pdntfed a commJnity^based Disparity Study Ordinance
Committee to re\Te'Wlhe studies and the law, and to draft programmatic
changes ra^the current ofctiriance.JFhe committee met over several months
and recoffimended certain aum^s to the current ordinance.

Basfd on the evidence provfded, the city council determined that:
IE;-. ^: i-^r

(1) \;Prior to the adpjkion of the City's 1987 ordinance, there were
UsparitiesJ^rween the number of qualified MBEs and WBEs ready,

wlHing and able to perform services on City contracts and the number
of such businesses actually engaged by the City or the City's prime
contractors.

(2) Despite the implementation of the 1987 ordinance, disparities in the
utilization of MBEs and WBEs on City contracts continued to exist.

(3) Although the City has undertaken since 1990 a variety of innovative
race - and gender-neutral technical assistance, insurance and bonding
programs, race- and gender-neutral programs alone have not been
sufficient to remedy the effects of discrimination.
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(4) The evidence continues to demonstrate that MBEs and WBEs have
been underutilized in contracting opportunities on City contracts as a
result of private sector discrimination.

(5) The existence of an exclusionary network in public contracting and
other systemic barriers has excluded otherwise qualified MBEs and
WBEs from receipt of contracts.

(6) Although the City has made substantial progress in eliminating
discrimination in its own contracting practices, discrimination exists
in private companies that contract on public projects. As a result of
this discrimination, the City |as been in the pasra passive participant
in a system of discrimmationfand, in the anserice of programs to
eliminate disparity in utilization, wouldccfatihife to be a passive
participant in such a system. V- >, y/v

(L) The City engaged a consultant to conduct an updated study w availability of
minority- and women-owned firms within th&Austin area. The 2003 study
indicates that there continue tojberminority- ana^meiwfwned firms
available to perform the wor^of City'contracts ana Subcontracts.

(M) In 2003, the City exami
conducted for Texas
\roihen-owned b

M ̂  N f
d vafjbus availability rod disparity studies
yemments. fteseytucues indicate that minority- and
ses suffer discrimination in access to opportunities in

(N) In 2005,The City engagfed a consultant to conduct a further updated study to
assess tJie'tQntinued need K^r thr^program and whether the program can be
moreuflarrowly^ailored to mefet such need.

(O) Basfi on the evide!fce"fr$n the 2005 study, the City determined that:
Vi'k^ jJ(1) \pespite thefifity's efforts to create equal opportunities in its

iafketpla^e, the evidence indicates that, absent the programs
authorized under this ordinance, MBEs and WBEs would be
underutilized on City contracts relative to their availability.

(2) As set forth in the 2005 study, race- and gender-neutral approaches
alone are inadequate to remedy the lingering effects of past
discrimination in the City's marketplace.

(3) The 2005 study found that the ordinance is narrowly tailored to
address the identified current effects of past discrimination and private
sector discrimination in the City's marketplace. The study also found
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that the ordinance reduces the possibility that the City will be a
passive participant in discrimination.

(4) All of the persons targeted by the ordinance have been affected by
disparities in the City marketplace.

(5) The ordinance does not unduly burden third parties not eligible for
certification under the program.

(6) The sunset date contained in the ordinance ensures that the city
council will regularly review deprogram to verify its necessity and
that it remains tailored to thespecific cor&iticjnlj found in the City's
marketplace. I 1

J'Sfc,"''
Texas law applicable to the City authorizes cate- ancrgehder-conscious
contracting goals, and if utilized, requires mat goals be cased
constitutional standards related to the Ciy^sinarketplace. x*

• • • • • . " > N
(Q) Under these circumstances and based on the factual predicate which has

been established after careful/fudy and review, uWCit^still has a
compelling governmental interest intenedying thejfacial and gender
discrimination that exists in Die markst^egmente iff which the City does
business, and in ensurfhg thaf^ie City is not a participant in such
d^brimination, thtreUy allowing all^egm|hts"6f the Austin community to

^hare'in the econcjWcrbenefits of thl Cit

(R) The program adopted herein is narrowly tailored to remedy that
discrimination.,,

(P)

Source: 1992 Cole Section J^ Ord. $1204-9; Ord. 031204-25; Ord 031211-11.

§ 2-9D-2 POUCY.

It is the p o l i c f the Ci t jo provide equal opportunities to all contractors, and to
redress the discrimination found in the City's marketplace and in public contracting
against minority- and women-owned business enterprises. The City seeks to encourage
their full participation in all phases of City procurement activities and to afford them a
full and fair opportunity to compete for all City contracts. The purposes and objectives of
this chapter are as follows:

(1) To ensure that the City is not a passive participant in a discriminatory
marketplace.

(2) To ensure that the program is narrowly tailored.
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(3) To provide opportunities for MBEs and WBEs to broaden and enhance their
capacities to do business with the City in the area of commodities
procurement.

(4) To provide opportunities for MBEs and WBEs to serve as contractors and
subcontractors for the supply of goods and services to the City in the area of
commodities procurement.

(5) To administer this program in a manner consistent with applicable federal
and state law.

Source: 1992 Code Section 5-7-2; Ord 031204-f:Ord 031^4-̂ Ord 031211-11.

§ 2-9D-3 ESTABLISHMENT OF PROG!

Based upon the foregoing findings and pursuant tome foregoing'declaration of
policy, there hereby is established a Minority-Owned and Women-OwnqdJdS'ness
Enterprise Procurement Program for the City with respe&tto Commodities.

The Annual Participation Goals for
9D are as follows:

African-Amencan Owned Bu:
Enterprises
Hispanic Owned Bibmess Enferp
Asian-American and Native Americ
Owned Business
Minority-Owned£usiness Enterprises
Women-Owned Business Enterprises.*

gram administered iffider this Section 2-

procurement Participation

Source: 1992 Codegection 5-
\T fVr^-

§ 2-9D-4 DEFINITIONS;

3.5%
6.2%

Ord 031204-9; Ord. 031204-25; Ord. 031211-11.

For the purpose of this chapter the following definitions shall apply. With the
exception of specifically defined terms set forth herein, all words shall have their
ordinary and usual meanings. In the event of conflict, the specific definition set out
herein shall presumptively, but not conclusively prevail over the ordinary and usual
meanings.

(1) ADVERSE DECISION. An Adverse Decision includes a notice of
violation, denial of certification, decertification, sanction or similar action
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taken by DSMBR, a Contract Awarding Authority, or other City official
under the Program with respect to a Firm or Business Enterprise.

(2) AFFILIATE. A person or entity is an Affiliate of another person or entity
that directly or indirectly through one or more intermediaries, controls or is
controlled by, or is under common control with, the person or entity. In
determining affiliation, the City shall consider all appropriate factors,
including common ownership, common management, and contractual
relationships. Affiliates must be considered together in determining whether
a firm is a MBE/WBE.

(3)

(4)

(5)

(6)

(7)

ANNUAL PARTICIPATION GOALS. The tarletwf levels established by
the city council for the annual aggregate participation of MBEs and WBEs
in City contracts with respect to ContopditieiprociJrfiinent, as set forth in
Section 2-9D-3 (Establishment
time to time.

as m a > e amended from

AUSTIN METROPOLITAN STATISTICABsAREA. The specific area
defined by the Census Bureaujwhich is presenmdiinitedto Travis,

f •. • XL ' r-f|il

Williamson, Hays, Bastrop a/d Ca^well Counties:^ "• v

/
BID. A complete, properly Signed r^pbnse.toj^ competitive bidding
Solicitation issued byfthe'City, submitted fa^ie1 prescribed forms required
b^ the relevant Cfeitrfct Awarding Jluthopty, to perform or provide labor,

iaferials, equipment supplies or services to or for the City for a stated
^fci v CL>'i*A"~~ \. \L.w-T,

fAperson, FirniS^rBii^mess Enterprise that submits a Bid in
response to a Solicitation. Afeidder may be represented by an agent if such

provides evfej^nce demonstrating the agent's authority.
"1 -Tr

BROKER. A persojpot1entity that fills orders by purchasing or receiving
ajhiffl party supplier rather than out of its own existing

ry-*nd provides no Commercially Useful Function other than acting
as a conduit between his or her supplier and his or her customer.

(8) BUSINESS ENTERPRISE or FIRM. A corporation, partnership, sole
proprietorship, Joint Venture, joint stock company, professional association
or any other legal entity, that is properly licensed and/or otherwise
authorized to do business in the State of Texas.

(9) CITY and CITY LIMITS. The City of Austin, Texas and its full purpose
annexed boundaries, as established by Chapter 90, page 634, Special Laws
of Texas, 1909, 31st Legislature, as the same may be amended from time to
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1 time and as extended by ordinances of the City of Austin enacted subsequent
2 thereto.

3 (10) CITY MANAGER. The person serving as the chief administrative and
4 executive officer of the City, as appointed and serving under Art. V, Section
5 1 of the Austin City Charter (or any successor provision) and includes his or
6 her designee.

7 (11) CITY MARKETPLACE. The geographic and procurement areas in which
8 the City contracts on an annual basis.

9 (12) COMMERCIALLY USEFUL FUNCTION. A%iim4s*responsible for the
10 execution of a distinct element of tie work of thJCoiitract and carries out its
1 1 responsibilities by actually performing, managing, and supervising the work
12 involved, or fulfilling its responsibilities as^Jomt Venrarer^To determine
13 whether a Firm is performing a Commercially- Useful Function, Jjre City will
14 evaluate the amount of work subcontracted, normal industry-practices and
15 other relevant factors. In determining whetn&ta MBE/WBE Firm is
16 performing a Commercially Useful Function, meJbllo\^iifg considerations
1 7 shall be counted : ' "

18 (a) A MBE/WBE petforn\| a Con^nbrcIally^Jseful Function when it is
19 _ responsible forfiie wo&bf thi ConVaft and is carrying out itsA r IT.- • IT F ^ir-' •* °19 _ responsible forfiie wo&bf thi ConVaft and is carrying out itsAs

 r + IT.- • IT F ̂ ir-' •* °
20 /; v -y responsibilsiesBby actually p&formfiig, managing, and supervising the
21 ^ SJiyork mvolyed.^0 perform afcommercially Useful Function, the
22 affiE/WBBintfblso be resonsible with resect to materials and22 affiE/WBBintf^tblso be responsible, with respect to materials and
23 sujglfcs used on metontract, for negotiating price, determining
24 attSHty^and quantity^qrdding the material, and installing (where
25 ^pplicaoJeJ and payin/for the material itself. The determination that
26 If a MBE/W^Eis fje^forming a Commercially Useful Function will be
27 t determined byk&e amount of work subcontracted, normal industry
28 \pfactices, wMher the amount the Firm is to be paid under the
29 Gontract isrommensurate with the work it is actually performing, and
30 other" irtlevant factors.

31 (b) A MBE/WBE does not perform a Commercially Useful Function if its
32 role is limited to that of an extra participant in a transaction, Contract,
33 or project through which funds are passed in order to obtain the
34 appearance of MBE/WBE participation.

35 (c) Generally, if a MBE/WBE does not perform or exercise responsibility
36 for at least 30 percent of the total cost of its Contract with its own
37 work force, or the MBE/WBE subcontracts a greater portion of the
3 8 work of a Contract than would be expected on the basis of normal
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industry practice for the type of work involved, it is not performing a
Commercially Useful Function.

(13) COMMODITIES. For purposes of this Section 2-9D, Commodities
shall include goods, supplies, or equipment to be provided or supplied
under a Contract by a Contractor to a Contract Awarding Authority or
User Department, as the case may be.

(14) COMPLIANCE PLAN. The plan submitted with the Bid/Proposal
detailing the Bidder/Proposer's achievement of the Goals or Subgoals
or its Good Faith Efforts to mpfijhe Goalsor Subgoals for all
elements of the Solicitation, Is 'defined infection 2-9D-21 (Pre-
Award Compliance Proced^es), subject t| the rules established by
the relevant Contract Awarding Authority* AX^pmpliance Plan must
be submitted with a Bid/Proposal fopiwy City project for wfcich Goals
or Subgoals have been established. \

(15)

(16)

or other improvement

CONSULTANT^
Proposal to profride pr<

CONSTRUCTION. The constructionj^air, rehabilitation,
alteration, conversion orixtension of bundings, parks, utilities, streets

'"**" tions to real pfoperty.
\ /

on ogbusihess Enterprise that submits a
lessioffal orbonprofessional services to the

^City by CofcraEC and any peson wjjo supplies or provides
ofessiona|:or rionprofessionlii services to the City by Contract.

CT. Incudes theentire and integrated binding legal
ent betweenfc" City and a Contractor or Consultant to provide

procure.)abor, materials, equipment, supplies and services to, for or
on behalf oifcthe Cityrfexcept as otherwise specifically defined in this
section, a Confrlfcnioes not include:

V
' the City with federal/state grant or City general fund

momes.tp.a'non-profit entity where the City offers assistance,
guidance, or supervision on a project or program and the recipient of
the grant award uses the grant monies to provide services to die
community;

(b) sales transactions where the City sells its personal or real property;

(c) a loan transaction where the City is acting as a debtor or a creditor;

(d) lease and franchise agreements;

(a)

(e) agreements to use City real property;
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(f) gifts of materials, equipment, supplies or services to the City;
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(g) interlocal or intergovernmental agreements between or among
political subdivisions; or

(h) procurements of Commodities or services that are sole source by
virtue of intellectual property rights or other exclusive rights and for
which there are no other subcontracting opportunities.

It is the intent of this Program to complement any federally funded contracts
subject to a federally promulgated affirmative actkmprogram. In these instances, the
City shall administer this Program to complemet the federaf

CONTRACT AWARDING AUTHORITY. Th^CiW official or department
authorized to enter into contracts on\ehalf oFthe Citjs

(18)

(19) CONTRACTOR. Any person or Busin&s Enteiprise thafsubmits a Bid or
Proposal to provide labor, goods or servicegsto'the City by Contract for

• . • i • 't , . • • • • , "\i- , . ', •

profit, and any person who supplies or providesJabor, goods or services to
the City by Contract for p ro f iH >! X* • ••-«i<r

(20)

(21)

(22)

(23)

ISMBR. The Ci
Resources. .

the Rpgram a
ssor agency

DBE or DISADVANTAGES BUSINESS ENTERPTUSE. Defined as
• •"* & f̂iii -• A

provided in 49 Code ojfFede^al Regulation Parr 26 or other applicable
federal regulatioi

-.„
epartment oft^mall and Minority Business

City offlcml^ho heads the department which manages
ed by tjps'chapter, and the Director's successor, and the

ent.
.,?

ECONOMIC DISADVANTAGE. With respect to an individual owner of a
Business Enterprise or Firm, Economic Disadvantage means personal net
worth eqiStal toarfess than $900,000, which figure shall be (a) indexed
annually, beginning January 1,2007, for the Austin Metro Area Consumer
Price Index, published by the U.S. Department of Labor, Bureau of Labor
Standards and (b) exclusive of the individual owner's equity in (i) a
Business Enterprise or Firm seeking certification under this Program, and
(ii) the personal residence of the individual owner of such Business
Enterprise or Firm.

(24) EXPERTISE. Verifiable and demonstrable skills, knowledge or ability to
perform in the field of endeavor in which certification is sought by the
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Business Enterprise as defined by normal industry practices, including
licensure where required.

(25) FRONT. A business which purports to be a MBE/WBE but that is actually
owned, controlled or managed in a manner that is inconsistent with the
requirements for certification set forth in this chapter.

(26) GOALS. The goals or Subgoals established for a particular Solicitation or
Contract, as set forth in Section 2-9D-3 (Establishment of Program) and
calculated as authorized in Section 2-9f)rl9 (Establishment of MBE/WBE
Participation Levels for Individual Contracts ̂ Commodities Procurement).

(27) GOOD FAITH EFFORTS. The acfions und
to achieve a MBE/WBE Goal with tespect to a
standards are as set forth in Section
Procedures).

ri"by a Bidder or Proposer
ritract. Minimum

(28) JOINT VENTURE. An association of t\vo otjnore persons, or any
combination of types of BusinesjSrEnterprises ahdpersonspnumbering two or
more, proposing to perform ̂ irigle^Contract, in which each Joint Venture
partner contributes property^apital\fforts, and skfll and/or knowledge, and
in which the MBE/WB£js raponsiwe^for a dittinct, clearly-defined portion
ofjhe work of the Cofitract and whcfee shatein the capital contribution,

Jntrql, managenfentlrisks and profits ofiie Joint Venture is equal to its
ship interest' Alpint VenUireteeeking certification pursuant to the

Progratttibust hate a&Jigreement in writing specifying the terms and
conditioner the relationships between the partners and their relationship,
risks, ^irresponsibilities imderaie Contract.

(29) LIKi£-KIND. F<^uiposgs*5f substitutions of previously designated MBEs
andJnrWBEs, a MBE gfa MBE, if MBE and WBE Goals are used in a
SoliSftation; a memblrTif a racial or ethnic group for a member of the same
racial wjethmc.-gKnlp, if racial or ethnic Subgoals are used in the
Solicitatio^-or a:WBE for a WBE.

(30) MBE/WBE ADVISORY COMMITTEE. The committee appointed by the
city council to serve those functions described in Section 2-9D-13
(MBE/WBE Advisory Committee). It is composed as set forth in Section 2-1
381 (Establishment; Meeting) of the Code.

(31) MANUFACTURER. A Firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies,
articles, or equipment required under the Contract and of the general
character described by the specifications.
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(32) MINORITY-OWNED BUSINESS ENTERPRISE or MBE. A business
including, without being limited to, a sole proprietorship, partnership,
corporation, Joint Venture, limited liability company, or any other business
or professional entity:

(a)

(b)

(c)

(d)

(e)

(f)

which is at least 51 percent owned by one or more Minority Persons,
or in the case of a publicly owned business, at least 51 percent of all
classes of the stock of which is owned by one or more Minority
Persons;

whose management, policies,-major decisions antj daily business
operations are independentlygeontrolled bj^onc or more such Minority
Persons;

which performs a CommerciaRy'UsefiflFunctioni'V^
*ki •- Jf' .- ^ '̂ "v

the size of which does not exceed the size limits estaKGsfied by rule;
•u* ^i •• ^^* "'

doing business in the City's Marketplacfcjpr at least three months
prior to the date of appkwS0h.fpr certification;-^r

which is certified by tne City;
JT\ Vi

which is Econ(fnjcally\)isad$•antai

(33) ^EtNORITY PERIOD A person isVMuiority Person, and is rebuttably
presumed to be Socially l)isadvantaged, if he or she is a citizen of the United
States orVjawfully adimtjed.resident alien and a member of one of the
followjflSgrQujJs:

X
Blacks or A&ican-Aiffericans (persons whose origins are in one of the

2 Black racial gjmj&of Africa);

[tSpamcsjjjersons whose origins are in Mexico, Central or South
", Spain or any of the Spanish-speaking islands of the

Caribbean, regardless of race);

(c) Native Americans (persons whose origins are in any of the original
peoples of North America);

(d) Asian-Americans (persons whose origins are in any of the original
peoples of the Far East, Southeast Asia, the islands of the Pacific or
the Northern Marianas, or the Indian Subcontinent);
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1 (e) other groups, or other individuals, found by the Director pursuant to
2 rule, to be Socially and Economically Disadvantaged, and to have
3 suffered actual social and economic discrimination and decreased
4 opportunities to compete in the City's Marketplace or to do business
5 with the City; and

6 (f) for purposes of contracts funded by other sources, groups found to be
7 eligible for the designation of DBE by such governmental sources.

8 (34) OWNED, MANAGED AND INDEPEJSPENTLY CONTROLLED. A
9 Business Enterprise or Firm is Owned1, .Managed_and Independently

10 Controlled if one or more Minority Persons or wbnjeri who own the
11 requisite interest in or assets of a bifeiness apply iig for certification possess
12 the customary incidents of such ownership, inpluain^ah equivalent interest
13 in profit and loss, and have contributed an #juivalent percentage off capital
14 or equipment and Expertise to the business. ^Ownership sWl be measured as
15 though not subject to the community propei^y interest of a spouse, if both
16 'spouses certify in writing that the nonparticipatjn^ spouse relinquishes
17 control over his or her commuflJJTproperty rnteresjin. the*subject business
18 (but by doing so is not required totransfer ownerehjr interest or to
19 characterize the property as tie separate property of the spouse). The
20 ownership and control^: AeWiirm sKall be real^substantial, and continuing
21 anti shall go beyond tne pro forma (Rvnersfilpbf the Firm as reflected in its
22 ^v^ership documents^ \ ^-^y

23 (35) PROGRAM. The M^nty-Owned and Women-Owned Business Enterprise
24 ProcurementProgram a^mftqri^etl by this chapter.

25 (36) PROTOSAL. A^pmplete, properly signed response to a Solicitation that, if
26 accroted, would b^dthe^roposer to perform the resultant Contract.

27 (37) PROPOSER. A person; Business Enterprise or Firm that submits a Proposal
28 in response to. a Solicitation. A Proposer may be represented by an agent if
29 such agent-provides evidence demonstrating the agent's authority.

30 (38) REGULAR DEALER. A Firm that owns, operates, or maintains a store,
31 warehouse, or other establishment in which the materials, supplies, articles
32 or equipment of the general character described by the specifications and
33 required under the Contract are bought, kept in stock, and regularly sold or
34 leased to the public in the usual course of business. To be a Regular Dealer,
35 the Firm must be an established, regular business that engages, as its
36 principal business and under its own name, in the purchase and sale or lease
37 of the products in question. A person may be a Regular Dealer in such bulk
38 items as petroleum products, steel, cement, gravel, stone, or asphalt without
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owning, operating, or maintaining a place of business if the person both
owns and operates distribution equipment for the products. Any
supplementing of Regular Dealers' own distribution equipment shall be by a
long-term lease agreement and not on an ad hoc or Contract-by-Contract
basis. Packagers, Brokers, manufacture representatives, or other persons
who arrange or expedite transactions are not Regular Dealers.

(39) SIGNIFICANT LOCAL BUSINESS PRESENCE. A Firm has a Significant
Local Business Presence if it has an established place of business in the
Austin Metropolitan Statistical Area at-which one or more of its employees
is regularly based. Such place of business must^have^Substantial role in the
MBE's/WBE's performance of a Commercially Useful Function. A location
utilized solely as a post office box, mail drop or telephone message center or
any combination thereof, with no otto, substantial wo^k function, shall not
be construed to constitute a SignificantXoCal Business r{£sence.

(40) SOCIALLY DISADVANTAGED. A Mirionty Person or
, .Socially Disadvantaged if he or she has been s^jected to racial, ethnic or
gender prejudice or cultural bLaSf^lthin Americaksociet^because of his orf-i ^- *• ^\t' ;

her identity as a member of jgroup>and without regard to individual
qualities. Social Disadvantage mustjt^ni fron\circumstances beyond the
individual's control.

(41) j^LlCITATIONJrA Solicitation m£ansj(& the case may be, an invitation
Tor Bids, a requestor Proposals, a request for qualifications, a request for
quotations, or such oth^ request as defined by the City.

">v X£idil/Firm or Business Enterprise providing
professional orteiprofessiojal services to a prime Consultant if such
professional or nohnrbfejjsional services are procured or used in fulfillment
of tite prime ConsulflnV.s obligations arising from a Contract with the City,
and Secluding eveijnevel of subconsulting required to fulfill a Contract with
the cifc ^•*-~

(43) SUBCONTRACTOR. Any person or Business Enterprise providing goods,
labor or services to a Contractor if such goods, labor or services are procured
or used in fulfillment of the Contractor's obligations arising from a Contract
with the City. Subcontractor includes every level of subcontracting required
to fulfill a Contract with the City.

(44) SUBGOALS. The targeted levels established by the city council for the
annual aggregate participation of each group of Minority Persons and
Women with respect to Commodities procurement, or the targeted levels for
the participation of each group of Minority Persons and Women as project
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participation Goals established pursuant to Section 2-9D-19 (Establishment
ofMBE/WBE Participation Levels for Individual Contracts in Commodities
Procurement).

(45) USER DEPARTMENT. The department or office of the City that is funding
the Contract for the goods or services procured by a Contract and is the
consumer of the goods and/or services under Contract on behalf of the City.

(46) WOMAN. A person, whether a citizen of the United States or a lawfully
admitted resident alien, who is of the female gender.

(47) WOMEN-OWNED BUSINESS ENTERPRISE^r^E. A business
including, without being limited tola sole proprietorship, corporation,
partnership, Joint Venture, limited Ability cornr&iy^or^any other business
or professional entity:

(a) which is at least 51 percent owned by bne or more Worsen; or, in the
case of a publicly owned business, aHeast.51 percent of all classes of.
the stock of which is owned ,by one or mb^e such Jfomen;

whose management, dDlicies^toajor decision! and daily business
operations are independently controlled by dne or more such Women;

which perffrm(a Commercially Useful Function;

e size of $hicli,does not exceed size limits established by rule;

'business iri\to£ City^Marketplace for at least three months
tQ the date of apolicmlon for certification;

fied by <ne City; and

nwcally Disadvantaged.

are Minority Persons may choose for the purposes of
certification and recertification to be certified as WBEs, MBEs, or
both, but cannot be double counted on a Contract to meet a
participation Goal.

Source: 1992 Code Section 5-7-4; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

Date: 5/19/2006 10:29 AM Page 14 of 40
M:\OC\Genenl Legal Advice\200S-2006 Council Items\Dnft3\05-25-06\ClBpter 2-9D draft A.doc

COA Law Department
Responsible Att'y: Kennard



1
2

3
4
5

6
7
8

9
10

11
12

13
14

15
16
17

18
19
20
21

22
23

24
25
26
27

28
29

30
31

32
33

§ 2-9D-5 RACE AND GENDER NEUTRAL MEASURES TO ENSURE EQUAL
OPPORTUNITY FOR ALL CONTRACTORS.

The City shall develop and use measures to facilitate the participation of all
Business Enterprises in City contracting activities with respect to Commodities
procurement. These measures shall include, but are not limited to:

(1) arranging Solicitation times for the presentations of Bids, quantities,
specifications, and delivery schedules so as to facilitate the participation of
interested Contractors and Subcontracts;

segmenting contracts so as to facili|5te the parti^patmof Business
Enterprises;

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

providing assistance to Business Entfejprisesjft-overcoming barrier^ such as
difficulty in obtaining bonding and financing;

providing timely information programs TO^qntracting procedures, Bid
preparation, and specific contracting opportunities;

holding pre-Bid conferences/where^ppropriate, torxplain the projects and
to encourage other Contractors to us^ajl "available Business Enterprises as
Subcontractors;

>«. ^ w^ • "'
pting prompt oayment procedures* including requiring by Contract that

pniff^ontractorsfpay Subcontractors^ within 10 calendar days of receipt of
paymentjfrom the Citrond, where appropriate, issuing joint checks to
Contractors and SubconS^ctors;̂ 1

expediting paymehts and ady&ncing payments to cover start-up and
motalization costshereeappropriate;

colle\iing informaty^nltom all prime Contractors on City Contracts
detailing the bids^Cceived from all Subcontractors for City Contracts and the
expenditures.^ Subcontractors utilized by prime Contractors on City
Contracts;

implementing a continuous process for information flow between
Contractors, DSMBR, the Purchasing Office, and relevant City departments;

(10) reviewing bonding and insurance requirements to eliminate unnecessary
barriers to contracting with the City; and

(11) referring complaints of discrimination to the appropriate state or federal
agency for investigation and resolution, or taking other action as appropriate.
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§ 2-9D-6 ADOPTION OF RULES.

(A) Purpose and scope. The Director is delegated the authority under Section 2-
9D-10 (Duties of Department of Small and Minority Business Resources) of this chapter
to administer this chapter, including the authority to formulate and adopt such rules and
regulations as may be reasonable, necessary and required to assist in the implementation,
administration or enforcement of this chapter. Such adoption of rules and regulations
shall be conducted according to the standards of uniform practice and procedures set
forth in chapter 1-2 of the Code.

Source: 1992 Code Section 5-7-5; Ord. 031204®; Ord. 0312Q4-25; Ord 031211-11.

ARTICLE 2. PROGRAMMANA&EME.

§ 2-9D-10 DUTIES OF DEPARTMENT OF Sftj&LL AND MEV
BUSINESS RESOURCES.

The Minority-Owned and Women-O^heJ Business EnferprisdTrocurement
Program with respect to Commodities prac'uren^nt shall be administered and executed
by a Department of Small and Minority Easiness Jie^ourcea wfiose Director shall report
to the City Manager. The Directors fii^adn^istr&iveiuthority over the operations
of the Progranif TTie duties anti. fuEction of the Ifeparupenf of Small and Minority
Business Resources shall incluBe^tne following:

(1)

(2)

(3)

(4)

.
Formulrtmg, proposing-^ild adopting rules and regulations for the further
developmefotj implementation an<frnonitoring of the Program, in accordance
with tile process established^ Section 2-9D-6 (Adoption of Rules).

Ass
opp

ring that
mities.

nd^BEs are informed of City contracting

Providing fnforraStibn and assistance to MBEs, WBEs, and DBEs relating to
City procurement practices and procedures and Bid specifications,
requirements and prerequisites.

Certifying businesses as MBEs, WBEs, and DBEs, maintaining certification
records, and ensuring that all City departments have an up-to-date
certification register.

(5) Reviewing Contractors' achievement of the Goals or documentation of Good
Faith Efforts made to comply with the participation Goals for Contracts, and
rendering decisions on whether Good Faith Efforts have been sufficient.
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(6) Working with User Departments to monitor Contracts to ensure prompt
payments to MBEs, WBEs, and DBEs and compliance with participation
Goals and commitments.

(7) Establishing project participation Goals and/or Subgoals in accordance with
Section 2-9D-19 (Establishment ofMBE/WBE Participation Levels for
Individual Contracts in Commodities Procurement).

(8) Receiving, reviewing, and acting upon complaints and suggestions
concerning the Program, and reporting^iolations of this chapter when such
violations occur as provided in Sectjidn 2-9D-2^(Sancfio?is).

iNX"
(9) Providing staff support and reportslo the MBE/WBE Advisory Committee

and forwarding its recommendations to the City flaqager, city council and
City departments to further the polices* ani^ectivesSrfthe Proj

\k.. '•* •' xi-.-. -.-..

(10) Reporting the availability of MBEs,
to perform Contracts for the City.

Source: 1992 Code Section 5-7-10; Ord

-

the City

Ord 03lXM-25fDrd 031211-11.

STRATKvE SERVICES§2-9D-ll DUTIES OF FINANCE
DEPARTMENT.

jK «L
The Purchasing Office oxth^Finance and^dm^fistrative Services Department

shall have the folfewoiig dutiesjflrid responsibilitiS^with regard to the Program:
^fc • --x Ti

(1) Maintaining records of:

oilarjunounts ofJwards of prime Contracts to MBEs, WBEs, and
DBEs;

(b) \the actual dolUrr-ttniounts paid under subcontracts awarded to MBEs,
Es compared to total dollars paid on Contracts. These

payments shall be measured against projected payments or Goals;

(c) the total annual expenditures to MBEs, WBEs, and DBEs as a
percentage of the total expenditures on all Contracts awarded by the
City;

(d) monthly reports for all procurements valued in excess of $5,000,
which shall include, at a minimum:

(i) the number of Contracts and subcontracts awarded to MBEs,
WBEs, and DBEs;
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(ii) the total dollar value of Contracts and subcontracts;
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(e)

(iii) the percentage of the dollar value of all Contracts and
subcontracts awarded during this period that were awarded to
MBEs, WBEs, and DBFs;

(iv) an indication of whether, and the extent to which, the
percentage of Contracts and subcontracts awarded met the
Annual Participation Goals, if any have been established;

(v) upon request, the numberand identities o£MBEs, WBEs, and
DBEs awarded Contra/ts or subcontract^; and

(vi) department-by-departrfient awards t$ MBEs, WBEs, and DBEs
and expenditures, in conaparis^to total>r6curements of each
department and the total ferttfe City. %^ Ji

"f(tf |1

For all procurements valued at lefs thag .$5,000, a monftify report
which shall include:

(i) the number of awarded to MBEs, WBEs and DBEs;

luefclContfactxso a

c&fage of the dollar $lue of all Contracts awarded
s period whicVwere awarded to MBEs, WBEs, and

mdicationBf "Whether, and the extent to which, the
pbrc£ntage of Contracts awarded met the Annual Participation

st, the number and identities of MBEs, WBEs, and
'warded Contracts.

~"*«i •• '• i-*""
(2) Assisting in the record-keeping functions by obtaining monthly reports from

the Public Works Department, Transportation, Planning, and Sustainability
Department, and other project management departments on the status of
Contract MBE, WBE, and DBE obligations.

(3) Compiling an annual report of the last fiscal year's MBE, WBE, and DBE
participation in contracting activity by department and for the City as a
whole.
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(4) Compiling and reporting to city council after the end of each fiscal year, the
utilization of MBEs and WBEs for that year based on awards of Contracts.

(5) Operating, maintaining and enhancing the information systems necessary to
assist DSMBR with implementation, administration and enforcement of this
chapter.

Source: 1992 Code Section 5-7-11; Ord. 031204-9; Ord 031204-25; Ord. 031211-11.

§ 2-9D-12 DUTIES OF PROJECT MANAGEMENT DEPARTMENTS.

The Public Works Department and any other departments or'pffices of the City
which receive appropriate delegation forprojectfmanagemenfiContract management
and/or design Contract responsibility shall have^ie followmgdu^es and responsibilities
with regard to the Program:

^fc' ^t* • Jr

(1) assisting the Director with setting project participation Goals anchor
Subgoals for Contracts as authorized b/Sebt^6n 2-9D-19 (Eslablishment of
MBE/WBE Participation Levels fyrlndividuaH^ntracts in Commodities
Procurement) hereof;

(2)

(3)

(4)

(5)

(6)

(7)

(8)

assuring integration of all v^dor lisl
Finance and AdministtStive

For list maintained by the

fisting in the idKitif cation of avaOable^MBE, WBE, and DBE
luftxmtractors, and providing other\ssistance in meeting the Goals;

performing other activities to support DSMBR, as set forth in the rules;
" •- *" "•. Tte •*''• f̂f
-sl-; v X -

gathe^hg andmaintaining subcontracting data for those Contracts which
the>™anage;

subletting subcontrjcting data to the Finance and Administrative Services,
Public^brks, an4^ such other City departments as may be required by the
relevannSoiitract Awarding Authority, within 15 calendar days of month's
end;

managing Commodities procurement Contracts in a consistent manner to
assure Contract compliance in utilization of MBE, WBE, and DBE
Subcontractors; and

notwithstanding the provisions of this section, no project management
department shall have the authority to conduct any activities without express
ordinance or rule delegation to such department.
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Source: 1992 Code Section 5-7-72; Ord 031204-9; Ord. 031204-25; Ord 031211-11.

§ 2-9D-13 MBEAVBE ADVISORY COMMITTEE.

The MBE/WBE Advisory Committee shall perform those functions as set forth in
Section 2-1, Article 38 of the Code.

Source: 1992 Code Section 5-7-13; Ord 031204-9; Ord. 031204-25; Ord 031211-1L

ARTICLE 3. PROGRAM ELEMENTS,

§ 2-9D-15 PROGRAM ELIGIBILITY.

(A) Only Business Enterprises that meelthe criteria off Mipority-Owned
Business Enterprises, as defined in Section 2$l£4 (Definitions) or Women-
Owned Business Enterprises, as defined in Section 2-9DdJ (DefinSIons) may
be certified for participation. The applicant has the burden\fnrdauction and
persuasion by a preponderance of the evidence.

(B)

(C)

All MBEs and WBEs must beXfijflified prior to participating in the Program.

Certifications shall be conducted am
designee as approved by the'

(D)

cords kept $ DSMBR or its
tcil

(D

y a Firm owns! bf a Socially aifp.Eco/omically Disadvantaged
s) may be Jertified as a MB]

.Firm's ownership by a Socially and Economically Disadvantaged
ion rhust be real^bs$ntial, and continuing, going beyond pro

rorma oWership of tffl Firm as reflected in ownership documents.
I The owne^^tnTasteJgoy the customary incidents of ownership and
u-share in the ims^nd profits commensurate with that ownership

.Interest.
"- ***—,-,

he<cphtributions of capital or expertise by the Socially and
Economically Disadvantaged owner(s) to acquire the ownership
interest must be real and substantial. If Expertise is relied upon as
part of a Socially and Economically Disadvantaged owner's
contribution to acquire ownership, the Expertise must be of the
requisite quality generally recognized in a specialized field, in areas
critical to the Firm's operations, indispensable to the Firm's potential
success, specific to the type of work the Firm performs and
documented in the Finn's records. The individual whose expertise is
relied upon must have a commensurate financial investment in the
Firm.
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(E) Only a Firm that is managed and controlled by a Socially and Economically
Disadvantaged person(s) may be certified as a MBE/WBE.

(1) A Firm must not be subject to any formal or informal restrictions that
limit the customary discretion of the Socially and Economically
Disadvantaged owner(s). There can be no restrictions through
corporate charter provisions, by-law provisions, contracts or any other
formal or informal devices that prevent the Socially and Economically
Disadvantaged owner(s), without the cooperation or vote of any non-
Socially and Economically Disadvantaged person, from making any
business decision of the Fimypjicluding l^ie making of obligations or
the dispersing of funds.

1?- IF ;'<t " '••
(2) The Socially and Economicalw pisadyjjmmgaiscXyner(s) must possess

the power to direct or cause thddireetfon of the management and
policies of the Firm and to make\ay rip-day as welKas lon^term

. decisions on management, policyf operations and worfcr ̂

(3) The Socially and Economically Disadvan^ged owiler(s) may delegate
various areas of the mpag£ment or daily operations of the Firm to
persons who are not racially a|d Economically Disadvantaged. Such
delegations of atithpriw'must Fe ifevocame, and the Socially and

4, Economically DisadvantagedfownefVaj must retain the power to hire
ft"'t •• Ifc 6 ' t

f f\and fire anjffcuch person. The? Socially and Economically
^C-**5j; \. »Ki -, .«i * \ "•«•<: ~ * *NSpi?advantaepd 6wner(s) musr^ctually exercise control over the

Finn's operatiohi>vork, management and policy.
"j^" '̂\ ^£'"»,. J&

(4) Jffife'Sopjally and Eco^pirrfically Disadvantaged owner(s) must have an
Overall uh^r^tandin&fif, and managerial and technical competence,

fl experience a^4:exj?emse, directly related to the Firm's operations and
L

:work. The So|ii|illy ^^ Economically Disadvantaged owner(s) must
have the ability to intelligently and critically evaluate information

cesented-tSy other participants in the Finn's activities and to make
independent decisions concerning the Finn's daily operations, work,
management, and policymaking.

(5) If state law or City ordinance requires the owner(s) to have a
particular license or other credential to own and/or control a certain
type of Firm, then the Socially and Economically Disadvantaged
owner(s) must possess the required license or credential. If state law
or City ordinance does not require that the owner posses the license or
credential, the fact that the owner(s) lacks such license or credential is
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a factor in determining whether the Socially and Economically
Disadvantage*! owner(s) actually controls the Firm.

(6) A Socially and Economically Disadvantaged owner cannot engage in
outside employment or other business interests that conflict with the
management of the Firm or prevent the owner from devoting
sufficient time and attention to the affairs of the Firm to manage and
control its day-to-day activities.

(F) Only an independent Firm may be certified as a MBE/WBE. An
independent Firm is one whose viability .does not depend on its relationship
with another Firm. Recognition of fin applicant\S a-deparate entity for tax or
corporate purposes is not necessarifr sufficient tq demonstrate that a Firm is
independent and non-Affiliated. In%etenninmg wilier an applicant is an
independent business, the Director

(1) Scrutinize relationships with nonjCemfied Firms in snch -areas as
personnel, facilities, equipment, financial and/or bonding support, and
other resources.

(2) Consider whether present or recent employer/employee relationships
between the Socially apd Eco^mfcally Bisadvantaged owner(s) of

Firras^or persons associated with non-
e applicant's independence.

^ j n - e r t i f i
compromise

(4)

the applicant
Certified Ft
"S. •£

" \

licant's relationships with non-Certified Firms to
detmine whemeaUpatternjjf exclusive or primary dealings with

tified Finn oomprmnises the applicant's independence.
A

Considerthejconsistofty of relationships between the applicant and
inon-Certifiecf'rni?wim normal industry practice.

(G) An aj5j>iicant shalLBe certified only for specific types of work in which the
Economically Disadvantaged owner(s) has the ability and

Expertise to manage and control the Firm's operations and work.

(H) Applications for certification shall be on standard forms prepared by
DSMBR and adopted by rule, and shall be designed to ensure that the
criteria for participation in the Program are satisfied.

(I) To ensure that the Program only benefits eligible Business Enterprises, the
City shall also certify the eligibility of Joint Ventures involving MBEs and
WBEs and non-MBE and WBE Contractors.
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(J)

(K)

In lieu of conducting its own certifications, DSMBR by rule may accept
formal certifications of WBEs and MBEs by other entities as meeting the
requirements of this chapter, provided that DSMBR determines that the
certification standards of such entities are comparable to those of the City.
DSMBR should strive to coordinate certification activities with other
agencies to implement a universal certification process.

The certification status of all MBEs and WBEs shall be reviewed on an
annual basis by DSMBR or its designee, as approved by city council. The
annual review may be conducted through examination of a sworn affidavit
of continuing eligibility (including aft such attachments* as may be required
by rule) submitted by the Business Enterprise onfirm seeking certification.
MBEs and WBEs are required to seek recertificafiqn'upon the third
anniversary of their initial certificate and upon the^drd anniversary of all
subsequent certifications. Failure of me/Fkm'to seek recdtificatidlh by filing
the necessary documentation with DSNffiR within 60 calendar days from the
date of receipt of written notification from BSMBR shall result in
decertification of the Firm.

(L) The Director may move to decertify* Business Enterprise that does not
continuously meet the critera set forth In this section.

f X.' *- «j >L -•> -<*3
(M) The Director may mofe to decertify certified MBE/WBE that repeatedly

rails, to respond totfecjuests for quotltions^from Bidders/Proposers who
timeivsolicit parrciipation on a Connect, that repeatedly fails to attend
relevarfb|tfeTBid conferences, or that repeatedly fails to honor quotations in

(N)
ISJ '
* ^ ' •-

DecdSificatioivfeyJ&nother agency shall create a prima facie case for
decOTtification bytt^e C^p/K The challenged entity shall then have the burden
of ploying that the Qtv certification should be maintained.

Source: 1992 Codî ction,5̂ 6; Ord 031204-9; Ord 031204-25; Ord 031211-11.

§ 2-9D-16 PROCEDURE FOR APPEALING AND PROTESTING ADVERSE
DECISION.

(A) A Firm that is subject to an Adverse Decision, or has received written notice
from the Director or other City official of intent to impose an Adverse
Decision, is entitled to appeal such Adverse Decision as set forth herein.

(1) Within seven calendar days of the date the Firm receives notice of
intent to impose an Adverse Decision, the Firm must file written
notice of intent to appeal. Failure to file a written notice of intent

Date: S/19/2006 10:29 AM Page 23 of 40
M:\GC\Oenenl Legal Advice\2005-2006 Council Itenu\Dnfc\05-25-06\Chapter 2-9D draft A.doc

COA Law Department
Responsible Att'y: Kennard



1
2

3
4
5
6

7
8
9
10
11
12

13
14
15
16
17

18
19
20
21
22

23
24
25
26

27
28
29

30

31
32

33
34
35

within this time waives all rights to appeal or protest the Adverse
Decision.

(2) DSMBR shall set forth by rule the procedures a Firm must follow to
file a written appeal, which appeal must be filed within 21 calendar
days of the date the Firm receives notice of intent to impose an
Adverse Decision.

(3) The Director will determine whether the grounds for an appeal are
sufficient, and, if the Director sodetermines, shall set a date for an
appeal hearing, usually within-^iye'calendar dam, The appeals
hearing is an informal meeting, not subject;to/die Open Meetings Act,
and is not an adversarial proceeding. DSMBR shall set forth by rule
the persons who may attend ah appeal bearing

\vvfx Xj> j
(4) The Director shall determine on The basis of the imwrhatjpnprovided

at the appeal hearing whether to ipaintain or deny the Adverse
Decision. Such decision by the Direc!orshall be a final decision,
subject to protest, and shall be commimicafcd.tojhe Firm in writing
within 10 calendar davfofuSehearing.

(B) A Firm that is subject to^an AdvercepScision Jfter appeal may protest the
Adverse Decision to m ^depmden&earlfogjxarniner appointed by the City.

leFirm must sJ|nii|a notice of irftent tcjprotest to the Purchasing Office
^thin/four calendar days of receipt \flhc'final Adverse Decision, in

accordance with me^tojiedures established by the Purchasing Office.

(C) If the Adverse "Decision isS^btkfeof noncompliance, no appeal is required.
The Jinn may^minediately protest a notice of noncompliance to the
PurA'asing Office^pljowjnf the procedures set forth in the applicable
Solicitation.

(D) A Firn^at.does|^ff timely appeal and protest an Adverse Decision to
decertify*^ FirriC or whose appeal and protest are unsuccessful, may not
reapply for certification until 180 calendar days after the Adverse Decision.

Source: 1992 Code Section 5-7-17; Ord. 031204-9; Ord 031204-25; Ord 031211-11.

§ 2-9D-17 PROCEDURE FOR CHALLENGING CERTIFICATION AS A
MBE/WBE.

(A) To challenge the eligibility of a Firm that has been certified as a MBE/WBE,
a third party may present information under oath that the Firm does not meet
the criteria contained in Section 2-9D-15 (Program Eligibility). The
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presumption that the challenged party is eligible shall remain in effect until
the Director makes the final determination.

(B) The challenge shall be made in writing to the Director and shall include all
information relied upon by the challenging party.

(C) The Director shall notify the challenged party in writing that the eligibility
of his or her Firm has been challenged. This notice shall identify the
challenging party and summarize the grounds for the challenge. The notice
may also require the challenged party to, provide the Director, within a
reasonable time, any information requested to permit tbe Director to evaluate
the eligibility of the Firm.

(D) The provisions of Section 2-9D-16 ^procedure fSrXgpealing and Protesting
Adverse Decision) shall apply to

Source: 1992 Code Section 5-7-18; Ord. 031204-9; frd 031204-25;

§2-9D-18 PROGRAM REVIEW. ^.,
~r*!r

(A) The Annual Participation Gaffs shall be expressed"|s.'a cumulative Goal for
all groups of Minority Persons composed of annuafSubgoals for each group
of Minority Persons, affd a s^ratefioaFfor Women, and such participation
Cjtfals shall be set|fprferin Section 2&D-3 [Establishment of Program). The

juaj Participatph .Goals shall betjasedon the availability of MBEs and
i,the Cit>fs Marketplace as required by federal and state laws, and

shall be^xpressed as percentages for each group of Minority Persons and
Womenjuider each type cfcKofltrfct. Project participation Goals and
Subgoms ma^^jd establisheojbased on the availability of certified Firms to
perf|frm the woreif pie Contract. Participation Goals shall be reviewed by
DSMBR on at Ieast\tn.efthial basis for continued relevance, narrow
tailoring, and appUqpttity.

(B) The city^puncil shall receive an annual report from the City Manager
detailing the City's performance under this chapter, department by
department, for the preceding fiscal year. The report shall contain the
utilization of MBEs and WBEs based on the audited financial records for the
preceding fiscal year, and provide the percentages of MBEs and WBEs on
the City's list of certified vendors.

(C) The city council will review this report and the City's progress towards
eliminating discrimination in its contracting activities and Marketplace and
revise the Program as necessary to meet legal and Program requirements.
As new evidence becomes available to the City, the city council may revise
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this chapter if necessary. Annual Participation Goals and Subgoals may be
revised for the balance of the term of the Program if the city council finds
that:

(1) the Program has yet to redress the effects of discrimination in the
City's Marketplace against MBEs and WBEs and that in the absence
of race- and gender-conscious remedial measures the City would
necessarily be a passive participant in a discriminatory marketplace;

(2) the Goals and Subgoals are narrowly tailored to redress that
discrimination; and /Tj>r ^ ys

\'v ^-(3) the Goals and Subgoals are i| compliance fvith applicable federal and
state laws.

(D) For ease of Program administration,
Subgoals, if applicable, expressed as roj
rounding principles.

(E)

itions may contain Gofiis and
numbers, usin^n^afhematical

X»"v. •
XK

of wofltof the^ontract, and theBased on the size of the Cont
availability of each group of AdBEslto perform elements of the work of the
Contract, the City may utiliz| either Jpe.cumulativeMBE Goal or the
Subgoals for each grojSJT^f r^norit^ercbris in^a Contract Solicitation, or
sj^rojectMBE/^BEparticipatior|GoaIsa^jprovW^ in Section 2-9D-19
/Esiqblishment ojy^BE/WBE Participation Levels for Individual Contracts
in Cokimodities J&ocwement).

. • t; - 1 jp

(F) These Qoals and Subgoals^aalljbe^in effect from the effective date of this
chaptefTo the^-tffcctive datejft&e chapter containing revised Annual
Participation Goalsestablislfcd by city council in accordance with Section 2
9D-|8(C) (Progra

V-
Source: 1992 Cockgection 5-7f&; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9D-19 ESTABLTSHMtiNT OF MBE/WBE PARTICIPATION LEVELS FOR
INDIVIDUAL CONTRACTS IN COMMODITIES PROCUREMENT.

(A) The city council recognizes that the availability of MBEs and WBEs is not
uniformly present across all areas of Contracting. Therefore, the Director,
where appropriate, and pursuant to criteria established by rule, may establish
project participation Goals and/or Subgoals for individual Contracts, based
on:

(1) normal industry practice with respect to Commodities procurement, as
determined in consultation with the User Department;
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(2) the availability of at least three certified MBEs or WBEs to perform
the functions of those individual Contracts; and

(3) the City's utilization of MBEs and WBEs to date, so as to achieve the
Annual Participation Goals and Subgoals, if any.

(B) For ease of Program administration, Solicitations may contain Goals and/or
Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.

(C) The Director shall rely on the information systems operated and maintained
by the Finance and Administrative Services Dejarbpentfor the availability
percentages used to establish projelt participatioi Goals or Subgoals.

b- m-. W " N
%>. * X -(D) The Director shall establish by rule a^rpcesyfor Contact awarding

authorities to apply for project participation Goals or Subgoals irJFtimely
V : •-. ^t- >-•«;manner. /

Source: 1992 Code Section 5-7-20; Ord 031204-9; Ord. 03^204-25; Qrd. 031211-11.

§ 2-9D-20 COUNTING PARTICIPA

(A) When a MBE/WBE
actually performed b

Hinted towards toe
X

ic entire

F MBES AND WBES.

TCcftrtract/bnly the value of the work
tov&rd MBE/WBE Goals shall be

;t of that portion of a Contract that is performed by
, forces shall be counted, including the cost of

iand materiwtpbfained by the MBE/WBE for the work of the
ontracf^d^suppliejpiirchased or equipment leased by the

MBE/WBE^eiceptsupplies and equipment the MBE/WBE
Subcontractorfcufchases or leases from the prime Contractor or its
"" ~lliate).

'ithstaiiding clause (1) above, on a single Contract, a MBE that is
also a WBE may only be counted once (i.e., toward the MBE Goal or
toward the WBE Goal, but not both).

(3) The entire amount of fees or commissions charged by a MBE/WBE
Firm for providing a bona fide service, such as professional, technical,
Consultant, or managerial services, or for providing bonds or
insurance specifically required for the performance of a Contract,
toward MBE/WBE Goals, provided the fee is reasonable and not
excessive as compared with fees customarily allowed for similar
services shall be counted.
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(4) When a MBE/WBE subcontracts part of the work of its Contract to
another Firm, the value of the subcontracted work may be counted
toward Goals only if the MBE/WBE Subcontractor is itself a
MBE/WBE. Work that a MBE/WBE subcontracts to a non-
MBE/non-WBE Firm does not count toward MBE/WBE Goals.

(5) If a Subcontractor contracts part of its work to a MBE/WBE Firm, the
value of that work may be counted toward MBE/WBE Goals. Work
that a MBE/WBE Subcontractor contracts to another MBE/WBE Firm
shall not be counted twice towards the Goal.

(B) When a MBE/WBE performs as a Participant inV Jojfii Venture, only the
portion of the total dollar value of me Contract ejjual to the distinct, clearly
defined portion of the work of the Contract that me^M&E/WBE performs
with its own forces and for which it i&ft risk shall be oauhted towfrds
MBE/WBE Goals.

(C) Only expenditures to a MBE/WBE Contracfot^hat is performing a
Commercially Useful FunctioMhaUbe counte<

(D) When a MBE/WBE is presumed nofto be performing" a Commercially
Useful Function as providedwi this fpctxMi, thrfMBE/WBE may present
evidence to rebut thisrore.sumption. foSMBJ^rnay determine that the Firm is
performing a Corfcnefcially Useful Functjjpn given the type of work

4nvbLved and nonjkl industry practiqesr?

(E) Expendfl
toward.

fes;with MB
IE/WBE Goals

Es for materials or supplies shall be counted

If the materials or supplies are obtained from a MBE/WBE
;\Manufacture?€>r Regular Dealer, 100 percent of the cost of the
Materials or sj^ttes toward MBE/WBE Goals shall be counted.

materials or supplies purchased from a MBE/WBE
that ilfnelther a Manufacturer nor a Regular Dealer, count the entire
amount of fees or commissions charged for assistance in the
procurement of the materials and supplies, or fees or transportation
charges for the delivery of materials or supplies required on a job site,
toward MBE/WBE Goals only if the payment of such fees are a
customary industry practice and such fees are reasonable and not
excessive as compared with fees customarily allowed for similar
services. Do not count any portion of the cost of the materials and
supplies themselves toward MBE/WBE Goals, however.
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1 (F) If a Firm ceases to be a certified MBE/WBE during a Contract, the dollar
2 value of work performed under a Contract with that Firm after it has ceased
3 to be certified shall not be counted.

4 (G) In determining achievement of MBE/WBE Goals, the participation of a
5 MBE/WBE Subcontractor shall not be counted until the amount being
6 counted toward the Goal has been paid to the MBE/WBE.

Source: 1992 Code Section 5-7-21; Ord 031204-9; Ord 031204-25; Ord 031211-11.

8 62-9D-21 PRE-AWARD COMPLIANCE PROCEDURES. .
\ yf

9 (A) In all Solicitations for which a GoaThas been est|blfshed for Contracts, the
10 City shall indicate its Goals and/or Subgoals for jne^use of MBEs/WBEs.
11 All Solicitation and Contract documents forWhich a (Sokl or Subgoals have
12 been established shall contain: 1) a description of this cnwW and^Program;
13 2) the requirements related to achievingjthe Goals or SubgoaJ^jf) if Goals or
14 Subgoals are not achieved, the requirement^Cdocumentation of the ••<;' "•
15 Bidder's/Proposer's Good FaithXfforts, including the Ggpd Faith Efforts of
16 Minority Persons and Womejraiddere^roposers/to acmeve the Goals or
17 Subgoals. When the City has established Subgoals/Bidders/Proposers who
18 do not achieve each ofjbe sfibgoalsmfistv document Good Faith Efforts to
19 achieve the Subgoalsfcafwefe not met.

20 (B) Achievement of Aal* or Subgoals ir documentation of Good Faith Efforts
21 applieiajp every (firta&for which Goals or Subgoals are established. The
22 rules shal^prescribe aiHicdelerated^nd simplified procedure for Contracts
23 solicitedfl&ct awarded on arfem^fgency basis. The Bidder/Proposer shall
24 submgTa compliance plan debiting its achievement of the Goals or Subgoals
25 or il^Good Faittf^ortstofeeet the Goals or Subgoals. The MBE/WBE
26 Iistsa>rpvided by thi^Cfrpto a Bidder/Proposer shall establish the minimum
27 univtee from whichpaoidder/Proposer may solicit Subcontractors to meet
28 the Goajs or Subgoals. The compliance plan shall be due at the time set out
29 in the Solicitation documents, which time shall not be less than four hours
30 after the deadline for submission of Bids.

31 (C) Any agreement between a Bidder/Proposer and a MBE/WBE in which the
32 Bidder/Proposer requires that the MBE/WBE not provide subcontracting
33 quotations to other Bidders/Proposers is prohibited.

34 (D) MBE and WBE Subcontractors must be competitive with non-MBE/non-
35 WBE Subcontractors on price, quality, and delivery. MBEs and WBEs shall
36 respond to relevant requests for quotations.
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(E) Where the Bidder/Proposer cannot achieve the Goals or Subgoals, its
compliance plan shall document its Good Faith Efforts to achieve the Goals
or Subgoals. DSMBR will determine whether the Bidder/Proposer has made
such Good Faith Efforts. In making this determination, DSMBR will
consider, at a minimum, the Bidder/Proposer's efforts to do the following:

(1) Soliciting through reasonable and available means the interest of
MBEs/WBEs with a Significant Local Business Presence who have
the capability to perform the work of the Contract. The Bidder must
solicit this interest within sufficient time to allow the MBEs/WBEs to
respond to the Solicitation. T2fe Bidder/Rroposef must take
appropriate steps to follow up initial Solicitations with interested
MBEs/WBEs. The Bidder/Pfoposer must state a specific and
verifiable reason for not contacting eacfc certm^i Firm with a
Significant Local Business Presmice/'ror some Oohtracts, tfased on
criteria to be determined by DSMBRin consultation-^ ith me User

a? ^*- • \ ^&L- •
Department and set forth by rule pursuant to Section 2-9D-6 . : ' ;;
(Adoption of Rules), DSMBR shall maKbAe initiaLcontact with
MBEs, WBEs and DBE^asJihe case may o4^1n wiich case a
Bidder/Proposer's effats uncfej this Subsection (EX1) shall not be
considered. I

Providing interested MBEs/WBEs tfhh adequate information about
s, t̂ *- fc. • l. • *

| the plans, s| fccoications, and requirements of the Contract, including
addenda, ugafjmcly manner t&assist them in responding to a

citation.

gotiating in^ppd faith with interested MBEs/WBEs that
hav^bmitte<j|jids to the Bidder/Proposer. A MBE/WBE that
has su&mittqtf a Bid to a Bidder/Proposer but has not been
contactjsHvithin five business days of submission of the Bid
may contact DSMBR to request a meeting with the

'Bfilcter/Proposer. DSMBR will schedule a meeting between the
MBE/WBE and the Bidder/Proposer to facilitate negotiation. If
such a meeting does not occur and the MBE/WBE submitting
the Bid to the Bidder/Proposer is not selected, the
Bidder/Proposer must explain the reason for not selecting the
MBE/WBE and provide written documentation supporting the
stated reason. Written documentation of negotiation may
include the names, addresses, and telephone numbers of
MBEs/WBEs that were considered; a description of the
information provided regarding the plans and specifications for
the work selected for subcontracting; and evidence as to why
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(4)

additional agreements could not be reached for MBEs/WBEs to
perform the work.

(b) That there may be some additional costs involved in soliciting
and using MBEs and WBEs is not a sufficient reason for a
Bidder/Proposer's failure to meet the Goals and Subgoals, as
long as such costs are reasonable.

Not rejecting MBEs/WBEs as being unqualified without sound
reasons based on a thorough investigation of their capabilities. The
MBE's/WBE's standing withiffits industry, membership in specific
groups, organizations, or associations ancfjpottncal or social
affiliations (for example uniob vs. non-union employee status) are not
legitimate causes for rejecting or not soliciting Bids to meet the Goals
and Subgoals.

(5) It is the Bidder/Proposer's responsibility to make a pSriionof the
work available to MBE/WBE Subcontractors and suppliers and to
select those portions of thcwork or material-needs-tonsistent with the^p ^': • "* >i: • •**!'
available MBE/WBE Sfubcblifractors and suppliers, so as to facilitate
meeting the Goals or f ubgoals^ ̂

The ability or (£sire ofWBidder/PrSppser to perform the work of a
^ B •-" §i i f +~ •'

Contract wmi ic own organization Joes not relieve the
, »• fc *»w ifc V f
^Bidder/ProJosefpf the responsibility to make Good Faith Efforts. A

10 desires toSelf perform the work of a Contract
mifid demonstrateSipod Faith Efforts unless the Goals or Subgoals

7e been met. ^ii^
•m-'i \ K'

Bidders/Prt^xisersjyrnot required to accept higher quotes in order to
meet the Goar^Or^Subgoals.

(F) The f&Upwing fept^s may also be considered by DSMBR in determining
that a BuideryPropbser has made Good Faith Efforts. These factors are not
intended to be a mandatory checklist, nor are they intended to be exclusive
or exhaustive. Other factors or types of efforts may be relevant in
appropriate cases:

(1) Selecting portions of the work to be performed by MBEs/WBEs in
order to increase the likelihood that the Goals or Subgoals will be met.
This includes, where appropriate, breaking out Contract work items
into economically feasible units to facilitate MBE/WBE participation,
even when the Bidder/Proposer might otherwise prefer to perform
these work items with its own forces.
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(2) Making efforts to assist interested MBEs/WBEs in obtaining bonding,
lines of credit, or insurance as required by the City or Contractor.

(3) Making efforts to assist interested MBEs/WBEs in obtaining
necessary equipment, supplies, materials, or related assistance or
services.

(4) Effectively using the services of Minority Person/Women community
organizations; Minority Person/Women Contractors groups; local,
state, and federal Minority Person/Women business assistance offices;
and other organizations to provide assistance inJhe recruitment and
placement of MBEs, WBEs fid/or DBEs\It jsthe Bidder/Proposer's

from DSMBR on any questions
section.*,yp v\ i

(5) In determining whether a Bidder^Projpbser has macfe Gopdyfaith
Efforts, the performance of other^idgers/Proposersih meeting the
Contract may be considered. For examigjej when other
Bidders/Proposers meeUhe Goals or Sub^oals, itjrfay be reasonably
questioned whether, wffli aodtiional reasonable efforts, the apparent
successful Bidder/Proposer cojSldhave met tJSe Goals or Subgoals.
Similarly, if the/appar|it successful Bidaer/Proposer fails to meet the

e average-MBE/WBE participation
qsers, this may be evidence that the
oser made Good Faith Efforts.

responsibility to seek guidan'
regarding compliance with thl

Goals, but
•v obtained b

apparent s

or exceeds
r Bidders/Pri

sfiil Bidder/Pi

(G)

withk

>r shall revieHihe compliance plan prior to award, including the
>rlt and the lettovpf Intent from any MBE/WBE Subcontractors

a reasonabfe.time so £ hot to unduly delay award of the Contract.

letermi: If the DirertoTtfefermines that the compliance plan demonstrates that
;the Goals or Sub|oals have been achieved, then the Contract

Carding Authority, with the concurrence of the Director, shall
recbrnmencf award to the city council. For all competitively Bid
projects, signed letter(s) of intent between the certified low Bidder
and the MBE and/or WBE Subcontractors) must be received by the
Contract Awarding Authority within three business days of
notification of the status as certified low Bidder. For procurements
conducted through the request for Proposal or request for
qualifications process, no later than after final execution of a
professional or nonprofessional services agreement but before the
issuance of a notice to proceed, the successful Proposer must deliver
signed subcontracts between itself and the MBE and/or WBE
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Subcontractors) and/or Subconsultant(s) for the scope of work
reflected in the Proposal as awarded.

(2) In the event the applicable Goal(s) or Subgoals have not been
achieved, then the Director shall evaluate the Bidder's/Proposer's
Good Faith Efforts to achieve those Goals or Subgoals as documented
in the compliance plan. The Director shall evaluate the compliance
plan based on the criteria established in Subsection (£) of this section.
The Director may request clarification in writing of items listed in the
compliance plan, provided such*elarification shall not include the
opportunity to augment liste^^MBE/WB^jpartip^ation or Good Faith
Efforts.

(3) If the Director finds that a Bidder/Propose? dMjibt make sufficient
Good Faith Efforts, the Directo^haU^mmimica^e his finding to the
Contract Awarding Authority or qthef, appropriate G^;offfiial. The
Director shall recommend to the Cortoct Awarding Authority that,the
Bid/Proposal be rejected based on failu^ejo comply with this chapter.
The Contract Awardmg^jjjjhority may rejfect the-^id/Proposal as not
in compliance with thi^Tchapter, or may advi&e the City Manager of
additional considerations whicB^nay form the basis for accepting the
Bid/Proposal ageing iri, the fcest oSieralfJnterest of the Program and
the City. ^ IP

(f the Contract Awarding Autftojity finds that the Bid/Proposal does
f cpmply with^his chapter, a Bidder/Proposer may request a protest

hegBri£;/rhe City^Jana^rllas the authority to make the final
~~^ "subject to council action, if required. In determiningfecisic

whether compliance ^th this section has been met, the City Manager
j^may determntethatthe effort of the Bidder/Proposer substantially
| complies withjh^ purpose of this chapter and such determination is in

best interest of the Program and the City.

(H) The rejection ofBids/Proposals in conformance with this section does not
affect the ability of the Contract Awarding Authority to continue to evaluate
and consider the remaining Bids/Proposals that achieve the Goals or
Subgoals or demonstrate Good Faith Efforts and to develop a
recommendation to city council for award of the Contract.

(I) The City purchasing officer may waive minor informalities in the
compliance plan. A minor informality is one that does not affect the
competitiveness of the Bid/Proposal.

Source: 1992 Code Section 5-7-22; Ord 031204-9; Ord 031204-25; Ord 031211-11.
Date: 5/19/2006 10:29 AM Pigo 33 of 40 COA Uw Department
M:\GC\GcneraI Legal Advice\2005-2006 Council ltems\Drafts\05-25-06\ChaptCT 2-9D draft A.doc Responsible Att'y: Kennard



§ 2-9D-22 POST-AWARD COMPLIANCE PROCEDURES.
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(A) Upon award of a Contract by the city council that includes Goals or
Subgoals that are met, the Goals or Subgoals become covenants of
performance by the Contractor in favor of the City.

(B) The following schedules shall apply:

(1) For Commodities procurement Contracts, the Contractor must present
a work schedule that includes when the MBE/WBE Subcontractors
shall be utilized at the job site/ffhis schedule is due on or before the
meeting with the project maipger. \XK >v

(2) For professional and nonproressional servfces Contracts, the
Contractors or Consultants, asflie caspihay bej^nust present a written
schedule of when the MBE/WI& Su^contractorsMJall bejjplized on .
the project. This written schedule is due on or before^cecution of the
Contract for services, when the final scope of work is determined.

(C) All Contractors shall provideJEbcSntractor payrnerft {reformation to the
Contract Awarding Authority with each request forfcayment submitted to
the City. The Director shallfconitor^ttbcontractofparticipation during the
course of the Contrac/Snd sn|jl have reasonable access to all Contract-
rdfeted document$io£held by the (pntra yofVas established by rule.

M.
(D) All Consultants sJalUjroyide Subcoftsultant payment information to the

ContracM^warding AuQwrity with each request for payment submitted to
the CitVj^dhie Director sra^Tmppi&r Subconsultant participation during the

thelSphtract and sMllhave reasonable access to all Contract-
relat&I documemgffon held/y the prime Consultant, as established by rule.

1 *\
(E) Priotto.Contract clojbgMt by the Contract Awarding Authority, project

manager, or Contraa manager, the Director shall evaluate the Contractor's
fulfillment df the Contracted Goals or Subgoals, taking into account all
approved substitutions, terminations and changes to the Contract's scope of
work. Should the Director find the Contractor to have fulfilled the
contracted Goals, the Director shall so state in writing to the Contractor, the
Contract Awarding Authority, and the project or Contract manager. Should
the Director find the Contractor has not fulfilled the contracted Goals or
Subgoals, the Director shall provide the reasons for such conclusion and
recommend an appropriate Adverse Decision in writing to the Purchasing
Office with copies to the Contractor, the Contract Awarding Authority, the
project manager, and/or the Contract manager.
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(F) Notice of appeal from an Adverse Decision under Subsection (E) must be
filed within 14 calendar days from the date of receipt of the finding with the
Purchasing Office, including any written documentation to demonstrate how
the Contractor or Consultant, as the case may be, has complied with the
contracted Goals or Subgoals. The Purchasing Office shall hold a hearing
within 15 calendar days of receipt of notice of appeal on whether the
Contractor or Consultant has complied with the contracted Goals or
Subgoals. The Contract Awarding Authority, the project or Contract
manager, the Director, and the Contractor or Consultant shall participate.
The Purchasing Office shall make a fin'ding in writing within 15 calendar
days after the close of the hearing rate,* along ufch a p^pbrnmendation for
resolution of the Adverse Decision|if appropriate

Source: 1992 Code Section 5-7-23; Ord 03120

§ 2-9D-23

Ord.JRnOf%5;Qrd. 031211-11.
X: V\ J

POST-SUBMISSION CHANGES TtTHE COMPLIANCE f LAN.
'

(A) The Contractor cannot make changes to the Compliance plan or substitute
MBE/WBE Subcontractors listedrin.the compliance phj£4fcdthout the prior
written approval of the DireopfrtJiwtuthorized ctSngcs or substitutions
shall be a violation of this clrapter, an/I rnay constitute grounds for rejection
of the Bid or ProposaLer cai&e termmathm of me executed Contract for

* ' ' ' * m ^ ' " 'Mi * ' i »' ' * m.m ^fc ' " ' J

ch, and/or suWecfipie BiOTer/Pipposef tb.Contract penalties or other
ctions.

(B)
.--t - •*.

All requests for cfiantaTor substitutions of the Subcontractors listed in the
complianbe plan shall berijade tojjie Director in writing, and shall clearly
and fu]lj^3et forth the basisNbrtne request. A Contractor shall not substitute
a Suj^ntractoK^-perform jftcwork designated for a Subcontractor in the
compliance plan vH$;its#wn forces unless and until the Director approves
sucll Substitution in writing. A Contractor shall not allow a substituted
Subcontractor to b^tn work until both the Director and the City's project

g the completion of the Contract have approved the
substitution^ ~'"

(C) The facts supporting the request must not have been known nor reasonably
should have been known by the parties prior to the submission of the
compliance plan. Bid shopping is prohibited. The Contractor must meet
with the Subcontractor and negotiate with the Subcontractor to resolve the
problem. If requested by either party, the City shall facilitate such a
meeting. Where there has been a mistake or disagreement about the scope
of work, the MBE/WBE can be substituted only where an agreement cannot
be reached for a reasonable price for the correct scope of work.
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(D) Substitutions of the Subcontractor shall be permitted only on the following
bases:
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(F)

(1) unavailability after receipt of reasonable notice to proceed;

(2) failure of performance;

(3) financial incapacity;

(4) refusal by the Subcontractor to honor the Bid or Proposal price;

(5)

(6)

(7)

mistake of fact or law about tire elementsapf the^tcope of work of a
Solicitation where a reasonable price cannot be agreed;

failure of the Subcontractor tomeet insurmcSiJicensing or bonding
requirements; or

1 . '- i X- r-r*^'
the Subcontractor's withdrawal o£it$Bid or ProposaNu -^

(E) The Director's decision whethepto^ermit or deW the proposed substitution,
and the basis therefore, will bfcoramunicated to the panics in writing by the
Director within seven business day&S !>, J''

1 m"\i. '' W

Where the Contractors^es^lishep the^basis^Tor the substitution to the
satisfaction of thefDii|ctor, he shalnmakeJSood Faith Efforts to fulfill the
fcmnliance plan, jb^i * Contractor may seek the assistance of DSMBR in
obtaining a new NIBE/WEE Subcontractor. To fulfill the compliance plan,
the Contractor shall firStmake Good Faith Efforts to substitute with a Like-
Kind MBE/WBE Subconn^ctor^Tf a competitive agreement considering
pric&^uality and delivery cjhnot be reached with such Subcontractor, the
Codractor shall make ̂ GopifFaith Efforts to obtain other MBE/WBE
substitutes so as to mdefuie Goals or Subgoals, in conformance with Section

(Pre-AwarjfCompliance Procedures). If the Goals or Subgoals
reachedJSnd Good Faith Efforts have been made to meet the

Goals, the* Contractor may substitute with a non-MBE/non-WBE.

(G) When a MBE/WBE is included in a Bidder's compliance plan and is
decertified or becomes ineligible to participate on contracts after issuance of
a Solicitation but prior to award, or subsequent to award of a Contract, the
participation of such a Business Enterprise may be counted as provided in
the rules.

(H) If the City, as owner under the Contract, requires the substitution of a
Subcontractor listed in the compliance plan, the Contractor shall undertake
Good Faith Efforts to substitute with a Like-Kind MBE/WBE Subcontractor.
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If a competitive agreement considering price, quality and delivery cannot be
reached with such Subcontractor, the Contractor shall make Good Faith
Efforts to obtain other MBE/WBE substitutes so as to meet the Goals or
Subgoals, in conformance with Section 2-9D-21 (Pre-Award Compliance
Procedures). If the Goals or Subgoals cannot be reached and Good Faith
Efforts have been made to meet the Goals, the Contractor may substitute
with a non-MBE/non-WBE.

(I) If a Contractor plans to hire a Subcontractor on any scope of work that was
not previously disclosed in the compliance plan, the Contractor shall obtain
the approval of the Director to modify the compliancf-^Ian and must make
Good Faith Efforts to ensure that \|BEs or WBEghrfve a fair opportunity to
Bid on the new scope of work.

Source: 1992 Code Section 5-7-24; Ord. 031204$;iOrd$31204-2&t>rd. 031tll-ll.

§ 2-9D-24 POST-AWARD CHANGES TO THRSQOPE OF WO
^te . ••. .

' ' ' X:>- '
(A) Changes to the Contract shall bg,4Qcumented by the Contact Awarding

Authority at the time they arufe/tbjejtablish the reasbhslbr the change and
to document resulting changes in thrapplicable Goals for the Contract.

(B) It is the duty of the Crfntract<^to fulfill the Goals or to make Good Faith
Efforts to fulfill tfee Cbals for that cpuigeg fcbhtract.

(C) For professional pdponprofessionalservices Contracts, when there is a
change tteiJhe scope oi\ork which requires new, additional services beyond
the senacj^priginally required {^accomplish the project, then it is the duty
of th^roposfei^) fulfill Ihe^pplicable contracted Goals or Subgoals or to
make Good Faim£fforts toAlfill the applicable contracted Goals or

M" ^S... —. " *

Subtbals for that cftangeTChanges to the scope of work which do not alter
the wpe. of services j8 Originally required to accomplish the project may be
unden^keii using Jtre Subconsultants, Subcontractors and suppliers already
under Ccfrrtr^ct ,to the Proposer.

Source: 1992 Code Section 5-7-25; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§2-9D-25 SANCTIONS.

(A) The following violations of this chapter are unlawful and may result in
sanctions:

(1) providing false or misleading information to the City in connection
with an application for or challenge to certification, recertification or
decertification as a MBE/WBE;
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(2) providing false or misleading information to the City in connection
with submission of a Bid, responses to requests for qualifications or
Proposals, Good Faith Efforts documentation, post-award compliance,
or other Program operations;

(3) substituting MBE/WBE Subcontractors without first receiving
approval for such substitutions; or

(4) committing any other violations of the provisions of this chapter.

(B) A Bidder, Proposer, Contractor, Subcdptractor or applicant for certification
is subject to being barred, suspended, or deemeJlnpn^responsible in future
City Solicitations and contracts forfi period up tqfiye years, if it is found to
have:

(0

(2)

Efforts, post-award cqpiplian&i !or other Program operations;
/V* fc *

failed to fulfill |^rttradual Goals dr^Subgoals and thereby materially
breached the Contract; or | F*

jeatedly fei|ed to comply in^good faith with substantive provisions
chapter.
•^ X::- *- ^^e£- • -•-, îfc . >. JF

(C) WhenJfeeDiicector, the ContracfAwarding Authonty, or any other City
official identifte^-violationAf this chapter, such violation must be referred
to tip Purchasing tfecejpr evaluation of proper sanctions. Such evaluation
shall include consultation with the Law Department prior to any
recommendation for^anctions.

provided false or misleading information in conn
application for certification or recfetjfication;

provided false or misleading information^ connection with the
submission of a Bid oriProfcosal or documentationof Good Faith

(D) Department procedures shall be promulgated and conducted by the
Purchasing Office of the Finance and Administrative Services Department.

(E) A MBE/WBE that repeatedly and knowingly refuses to honor Bid or
Proposal prices is subject to being decertified by the Director, after notice
and hearing.

(F) Nothing in this chapter shall be deemed to prevent the city attorney from
seeking criminal sanctions at municipal court or referring the matter to other
appropriate law enforcement authorities, as authorized by this section.
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(G) Where appropriate and lawful, the City may by Contract impose a fixed sum
as a penalty to be paid by the Bidder/Proposer for an unexcused failure to
meet the Goals or Subgoals or to otherwise comply with the Program.

(H) In addition to other sanctions available to the City, the violation of any
provision of this chapter may be included as an incident of breach in each
Contract.

(I) For federally funded contracts administered pursuant to federal regulations,
sanctions may be imposed asprovidedlherein.

Source: 1992 Code Section 5-7-26; Ord 03120£9;*Ord 03J204-̂ ; Ord 031211-11.
K w T1 ' •-

§2-9D-26 SUNSET PROVISION.
">.. jf

This chapter of the Code expires at the close^jf business December 31, 2C10,
unless prior to that date the city council votes to reauthorize the Progrp^ ""^~*J

204-25; Ord 031211-11.
*t̂ r

Source: 1992 Code Section 5-7-27; Ord. 031204-9; Ord.

§ 2-9D-27 INTERPRETATION.
e Y

Nothing in this chapter is mtendedlnor shafllbVjt be^nstrued, in the interpretation
of this chapter or its application, a/autliortzing \folatioi^of ithe competitive Bidding
statutes and professional servi&s &licitation stauites promulgated by the Texas
legislature of federal :constitut^hal standards as aftunciated by the U.S. Supreme Court.

Source: 1992 Code Setfion 5-7-2^§te/. 0312M-9; Ord 031204-25; Ord 031211-11.

§2-9D-28 SEVHUBIICTY. >^'
Xt*-'1'- f

If any sect^n, subsectio^clause, or provision of this chapter is held to be invalid
by a court of conipetent jurisdictigi^the remainder of this chapter shall not be affected by
such invalidity.

Source: 1992 Code Section 5-7-29; Ord 031204-9; Ord 031204-25; Ord 031211-11.

PART 2. This ordinance takes effect on , 2006.
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PASSED AND APPROVED

.,2006
Will Wynn

Mayor

APPROVED:
David Allan Smith

City Attorney

ATTEST:
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