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Thursday, May 25, 2006

E* Back
Small & Minority Business Resources
RECOMMENDATION FOR COUNCIL ACTION

Subject: Approve an ordinance adopting a new Chapter 2-9C of the City Code (Minority-Owned
and Women-Owned Business Enterprise Non-Professional Services Procurement Program) to
establish a procurement program for non-professional services.

Fiscal Note: There Is no unanticipated fiscal Impact. A fiscal note Is not required. •:>. '/j -:

For More Information: Jeffrey Travillion Sr, Director, 974-
7607; Karen Kennard, First Assistant City Attorney, 974-2177
Prior Council Action: December 15, 2005 Council approved
extension of the ordinance sunset deadline to June 30,2006
Boards and Commission Action: Recommended by the
MBE/WBE Citizens Advisory Committee

Additional Backup Material

(dick to open)

No Attachments Available

Chapter 2-9, Subchapter C Non-Professional Services

The City's Minority-Owned and Women-Owned Business Enterprise Procurement Program Is
scheduled to sunset on June 30,2006. The current ordinance, Chapter 2-9 of the City Code,
covers all city procurements related to construction, professional services, non-professional
services, and commodities.

In 2005, the City Council engaged a consultant to conduct an updated study to determine the
continued need for the MBE-WBE Program. Based on the evidence from this study, the city's
MBE-WBE program is still needed. The evidence from the study Indicates that absent this
program, minority-owned and women-owned business enterprises would be underutilized on City
contracts relative to their availability.

The 2005 study found that the MBE-WBE ordinance Is narrowly tailored to address the identified
current effects of past discrimination and private sector discrimination in the City's marketplace.
Additionally while reviewing the current ordinance, it was determined that establishing separate
programs for each procurement sector would:

(1) Increase the ease and flexibility of administration of each program; and
(2) help tailor each program more narrowly to the goals each program attempts to achieve

The proposed changes will separate the current ordinance Into four (4) separate ordinances
tracking the City's procurement categories. The new ordinances are:

Chapter 2-9- A Construction

http://wamsintranet.coacd.orgAternAttachments.aspx?itemid=1315&meetingid=23&itemn... 5/18/2006



ItemAttachments Page 2 of 2

Chapter 2-9-B Professional Services

Chapter 2-9-C Non-professional Services

Chapter 2-9-D Commodities

The new Chapter 2-9-C establishes a Minority Owned and Women-Owned Business Enterprise
Program in the City with respect to procurement of Non-Professional Services.

Section 2-9C-1 Findings are revised to update the history of the ordinance's legal justification by
adding findings indicating that the city obtained an updated study to determine whether the
MBE/WBE program was still needed, and to determine whether the program could be more
narrowly tailored. This new ordinance establishing a MBE/WBE Procurement Program related to
the procurement of Non-Professional Services is added to provide narrow tailoring of the program
to achieve Its goals.

Non-Professional Services are defined as any service not governed by the Texas Professional
Procurement Act, Chapter 2254 of the Texas Government Code.

Additional Ordinances changes are the same as described in Chapter 2-9-A.
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AN ORDINANCE AMENDING THE CITY CODE TO ADD CHAPTER 2-9C
RELATING TO THE MINORITY-OWNED AND WOMEN-OWNED BUSINESS
PROCUREMENT PROGRAM.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The City Code is amended to add Chapter 2-9C

CHAPTER 2-9C. MINORITY-OWNED AJVD WOM]
ENTERPRISE PROCUREMENT PROGRAM:.

DOWNED BUSINESS
LQFESSIONAL

ARTICLE 1. GENERAL PROVISIONS.
i~j

§ 2-9C-1 FINDINGS.

The city council hereby adopts th

(A) e City of Austin re&jlarly enters Into contracts for the procurement of
oils and semce|;orgnany kinds, including for nonprofessional services.

its procurement activities, meJCity has a substantial impact upon
my of me Ab&h area.

(B) In 1983 t̂he'̂ c69omic De^dopfnent Commission of the City was directed
by thfcity council to reviewjhe City's policies and experiences relating to
contacting oppom^uties^br minority- and women-owned business
enterprises with the 5*0? and to suggest revised policies and procedures, if
detertnined necessj

(C) The Economic Development Commission, through its Small Business and
Minority Entrepreneurship Committee, held meetings with representatives of
various City departments as well as with interested individuals and
organizations, conducted a public hearing and took statements from
numerous members of the public.

(D) The Commission found significant disparities between the number of MBEs
and WBEs and City contracts awarded to, or subcontracted to, MBEs and
WBEs.
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(E) The city council found that these disparities resulted from discriminatory
practices, thereby impairing the competitive position of MBEs and WBEs
with the City.

(F) As a result of the work of the Economic Development Commission in 1987,
the city council passed an affirmative action program to address the City's
role in perpetuating the disparities found in the pattern of contract and
subcontract awards to MBEs and WBEs.

(G) In 1989, the U.S. Supreme Court, in the.case styled City of Richmond v.
J.A. Croson Co., held that a local government may redress race
discrimination in its contracting activities if it can demonstrate through
relevant evidence a compelling gownmental intf rest sought to be remedied,
and that the remedies adopted are narrowly tailored1<y)romote that interest.

(H) In response to Croson, in 1992 the cityVpimcil engaged a-c;pnsuljant to study
the City's history and contracting practjpesijhe availabilirylrfMBEs and
WBEs in the City's marketplace, and any 'disfianties in the City's utilization
of such businesses. The study was completed infjeptejnber 1993, and
revealed a history in the Austin area of de jure anaSxmtinuing de facto racial
and gender discrimination irfthe Citws marketplac/ Further, disparities
were found between ready, willing sndlafele MBEs and WBEs and the value
otcontracts they receded from the

of the stuby, the City conducted a series of public hearings at
whichft&dditional fta&stical^and other evidence of discriminatory practices
and acts afcainst MBEs fflwf WEEs/was presented.

councihippointed aiommunity-based Disparity Study Ordinance
littee to rev^wtfie sra&ies and the law, and to draft programmatic

to the ciOTeitt.ofoinance. The committee met over several months
^commended orrain changes to the current ordinance.

•*t • • " • T~-*—^f" •'
(K) Based on'toejeyidence provided, the city council determined that:

(1) Prior to the adoption of the City's 1987 ordinance, there were
disparities between the number of qualified MBEs and WBEs ready,
willing and able to perform services on City contracts and the number
of such businesses actually engaged by the City or the City's prime
contractors.

(2) Despite the implementation of the 1987 ordinance, disparities in the
utilization of MBEs and WBEs on City contracts continued to exist.
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(3) Although the City has undertaken since 1990 a variety of innovative
race - and gender-neutral technical assistance, insurance and bonding
programs, race- and gender-neutral programs alone have not been
sufficient to remedy the effects of discrimination.

(4) The evidence continues to demonstrate that MBEs and WBEs have
been underutilized in contracting opportunities on City contracts as a
result of private sector discrimination.

(5) The existence of an exclusion
other systemic barriers has e
WBEs from receipt of contr

letwork in public contracting and
faded otherwise Qualified MBEs and
' ' *i f t- 'ts. \\/T'

(6) Although the City has made spbstantialprDgre^ in eliminating
discrimination in its own contractingpractices, o^scriminatien exists
in private companies that contract, on public project^. 'As a-fesult of
this discrimination, the City has Ijlen.in the past a passive participant
in a system of discrimination and, in thejibsence of programs to
eliminate disparity in utilization, would cbntinue|tfbe a passive
participant in such a -^---^ i ^

(L) The City engaged a consultant to cocrauctan undated study of availability of
minority- and womei/owhe<Mirms pithim&e A'ustin area. The 2003 study
uulicates that ther%: continue to be nnnoriW- and women-owned firms

mvaJlable to peifoffiiuuie work of Citx contracts and subcontracts.

(M) In 2003^k^e City examme_d various availability and disparity studies
conducted!)or Texas govenmient^: These studies indicate that minority- and
womm^owne^bpsinesses s^fcr discrimination in access to opportunities in
thefcteofTexaki

(N) In 2^)5, the City encaged a consultant to conduct a further updated study to
continuetfneed for this program and whether the program can be

more narrov/ly tailored to meet such need.

(O) Based on the evidence from the 2005 study, the City determined that:

(1) Despite the City's efforts to create equal opportunities in its
marketplace, the evidence indicates that, absent the programs
authorized under this ordinance, MBEs and WBEs would be
underutilized on City contracts relative to their availability.
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(2) As set forth in the 2005 study, race- and gender-neutral approaches
alone are inadequate to remedy the lingering effects of past
discrimination in the City's marketplace.

(3) The 2005 study found that the ordinance is narrowly tailored to
address the identified current effects of past discrimination and private
sector discrimination in the City's marketplace. The study also found
that the ordinance reduces the possibility that the City will be a
passive participant in discrimination.

(4) All of the persons targeted by.|die ordin
disparities in the City marketplace.

(5)

(6)

re hayjp been affected by

ies not eligible forThe ordinance does not unduB'.burden thi
certification under the pro,

H ^ . r- JT'-

The sunset date contained in the ordinance ensures that tiie city
mp 'V *•!, *

council will regularly review the program to verify its necessity and
that it remains tailored tojhe specific conditions found in the City's

j^n X. * ^L. ' •. ^.. *

marketplace.

(P) Texas law applicable to the City auth&rizes race- and gender-conscious
contracting goals, anctfiFirtilujgd, remiiresk^arfoals be based on
constitutional staitdar|s"related to life Cityfsiniarketplace.

--Jf
(Q) Und&Jhese circi^starices and baseS.on the factual predicate which has

been established afterCqreful study and review, the City still has a
compelling gyemmentalWere>£m remedying the racial and gender

exists inye'market segments in which the City does
business, and i n u r i n g thm the City is not a participant in such
discrimination, therebyriflbwing all segments of the Austin community to
sharriixthe economjflie'nefits of the City.

(R) The progriam"adopted herein is narrowly tailored to remedy that
discrimination.""

Source: 1992 Code Section 5-7-1; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9C-2 POLICY.

It is the policy of the City to provide equal opportunities to all contractors, and to
redress the discrimination found in the City's marketplace and in public contracting
against minority- and women-owned business enterprises. The City seeks to encourage
their full participation in all phases of City procurement activities and to afford them a
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full and fair opportunity to compete for all City contracts. The purposes and objectives of
this chapter are as follows:

(1) To ensure that the City is not a passive participant in a discriminatory
marketplace.

(2) To ensure that the program is narrowly tailored.

(3) To provide opportunities for MBEs and WBEs to broaden and enhance their
capacities to do business with the City in the area of nonprofessional
services.

(4) To provide opportunities for MBEfand WBEs t& Serve as contractors,
subcontractors, consultants and subcpnsultants fif the supply of
nonprofessional services to the City\> A* x.\

r * • % : . . • . ^. I ^V... -y J

*" y»(5) To administer this program in a mannerjpphsistent with applicable federal
a n d state law. - . - . . . .

"\X
(031211-11.Source: 1992 Code Section 5-7-2; Ord. 03J£fffr9; Ord. 031

ms

§ 2-9C-3 ESTABLISHMENT OF

Based upon the foregoing fiCdixigs and pureuantjojBTe* foregoing declaration of
policy, there hereby is established E Minority-Owned and Women-Owned Business
Enterprise Procurement Program loathe City wi&respect to Nonprofessional Services.

For purposes oTtfds, Section z*^r"Nonprofessional Services" shall mean any
services not governed-^ thejtofessiond!$ervices Procurement Act, TEX. Gov'T CODE
ANN. §2254 and arfysucce^sopstatute.

p ^^N
The Annu|TParticipation^al^tor the Program administered under this Section 2-

9C are as follows

African-American Owned Business
Enterprises
Hispanic-Owned Business Enterprises
Asian-American and Native American
Owned Business Enterprises
Minority-Owned Business Enterprises
Women-Owned Business Enterprises

Nonprofessional Services Participation
Goals
2.5%

9.9%
1.7%

14.1%
15.0%

Source: 1992 Code Section 5-7-3; Ord. 031204-9; Ord. 031204-25; Ord. 031211-1 J.
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§ 2-9C-4 DEFINITIONS.

2 For the purpose of this chapter the following definitions shall apply. With the
3 exception of specifically defined terms set forth herein, all words shall have their
4 ordinary and usual meanings. In the event of conflict, the specific definition set out
5 herein shall presumptively, but not conclusively prevail over the ordinary and usual
6 meanings.

7 (1) ADVERSE DECISION. An Adverse Decision includes a notice of
8 violation, denial of certification, decertification, sanction or similar action
9 taken by DSMBR, a Contract Awarding Authority, or^ther City official

10 under the Program with respect to atirm or Busyiess^tnterprise.

11 (2) AFFILIATE. A person or entity is in Affiliate cf another person or entity
12 that directly or indirectly through one^pr mjprc mterme<lmries, controls or is
13 controlled by, or is under common control with, the persbiaor entfty. In
14 determining affiliation, the City shall cqpstiter all appropriab+factors,
15 including common ownership, common management, and contractual
16 relationships. Affiliates mustj^considered togfejherJn^ermining whether
17 a firm is a MBE/WBE.

18 (3) ANNUAL PARTICIPATION GOA^SJhe^tgeted levels established by
19 the city council for thfannualaggrejate participation of MBEs and WBEs
20 uf City contracts ^ithffespect to Nobprofefsional Services procurement, as
21 4ef1qrth.in Section :2-9C-3 (Establi^rhSnt of Program), and as may be
22 amended from time t&iime.

XN >t\ *
23 (4) AUSTOJ^TROPOLiraN S'pmSTICAL AREA. The specific area
24 defimffl by the^nsus Burewwhich is presently limited to Travis,
25 WilKamson, Hay%U3astrqpftid Caldwell Counties.

y• • mi *i

26 (5) BIDtA complete, properly signed response to a competitive bidding
27 Solicitation (issued$y the City, submitted on the prescribed forms required
28 by the relevant .Contract Awarding Authority, to perform or provide labor,
29 materials, equipment, supplies or services to or for the City for a stated
30 price.

31 (6) BIDDER. A person, Firm or Business Enterprise that submits a Bid in
32 response to a Solicitation. A Bidder may be represented by an agent if such
33 agent provides evidence demonstrating the agent's authority.

34 (7) BROKER. A person or entity that fills orders by purchasing or receiving
35 supplies from a third party supplier rather than out of its own existing

Date: 5/19/2006 10:24 AM Page 6 of 41 COA Law Department
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inventory, and provides no Commercially Useful Function other than acting
as a conduit between his or her supplier and his or her customer.

(8) BUSINESS ENTERPRISE or FIRM. A corporation, partnership, sole
proprietorship, Joint Venture, joint stock company, professional association
or any other legal entity, that is properly licensed and/or otherwise
authorized to do business in the State of Texas.

(9)

(10)

(11)

(12)

CITY and CITY LIMITS. The City of Austin, Texas and its foil purpose
annexed boundaries, as established byChapter 90, page 634, Special Laws
of Texas, 1909,31st Legislature, as ,pc same may be amended from time to
time and as extended by ordinance^of the City o£ Aratin enacted subsequent
thereto.

CITY MANAGER. The person serving as$fe 'chief aoministrativj and
executive officer of the City, as appointed arid serving unxter Art>V, Section
1 of the Austin City Charter (or any suc£ess^r provision) amUncIudes his or
her designee.

CITY MARKETPLACE,
the City contracts on an arm

geographic and pn
Ibasisfc

:uf ement areas in which

inn is responsible for the
o e Contract and carries out its
aging, and supervising the work

COMMERCIALLY USE
ji K '

execution of a disjunct element of
Vespmisibilities b)f ̂ ctflally performm^,
invofvid^or fulfiliri|its responsibilities as Joint Venturer. To determine
whethera^irm is perfSh^ing a Commercially Useful Function, the City will

subcontracted, normal industry practices and
Vmining whether a MBE/WBE Firm is
teeful Function, the following considerations

evaluatltfe

shal

(a)

ount of W
In d

rmng a onecc ia
be counted:

^IBE/ViJpEperforms a Commercially Useful Function when it is
responsible for the work of the Contract and is carrying out its
responsibilities by actually performing, managing, and supervising the
work involved. To perform a Commercially Useful Function, the
MBE/WBE must also be responsible, with respect to materials and
supplies used on the Contract, for negotiating price, determining
quality and quantity, ordering the material, and installing (where
applicable) and paying for the material itself. The determination that
a MBE/WBE is performing a Commercially Useful Function will be
determined by the amount of work subcontracted, normal industry
practices, whether the amount the Firm is to be paid under the

Date: 3/19/2006 10:24 AM Page 7 of 41
M:\OC\General Legal Advitt*2005-2006 Council Itcms\Dnfti\OS-25-06\Chapter 2-9C draft A.doc

CO A Law Department
Responsible Att'y: Kennard



1
2

3
4
5
6

7
8
9
10
11
12

13
14
15
16
17
18
19
20

21
22
23

24
25
26
27

28
29
30
31
32

33
34
35
36
37

Contract is commensurate with the work it is actually performing, and
other relevant factors.

(b) A MBE/WBE does not perform a Commercially Useful Function if its
role is limited to that of an extra participant in a transaction, Contract,
or project through which funds are passed in order to obtain the
appearance of MBE/WBE participation.

(c) Generally, if a MBE/WBE does not perform or exercise responsibility
for at least 30 percent of the total cost of its Contract with its own
work force, or the MBE/WBE^ubcomracts a greater portion of the
work of a Contract than woura be expected oolhe basis of normal
industry practice for the typefof work involved, it is not performing a
Commercially Useful Function.. - *

V-.y^
(13) COMPLIANCE PLAN. The plan submitted'with the BiSflPropos^f detailing

the Bidder/Proposer's achievement of t^e Goals or Subgoafcorits Good
Faith Efforts to meet the Goals or Subgoals f&^kll elements of the
Solicitation, as defined in Sectjeir2r9C-21 (Pre*4&ardj3bmpliance
Procedures)^ subject to the rufcs^stablished by therclevant Contract
Awarding Authority. A Complianceyjan must be/ibmitted with a
Bid/Proposal for any Ohy prefect fopvhich Gcrals or Subgoals have been

e constnicti$n,*T6pair, rehabilitation, alteration,
bfbuildings/parks, utilities, streets or other

(15)

(16)

ts or
v

fcjJK
alteraS Stprearproperty.

conv

F^L'A person Jr Business Enterprise that submits a Proposal
professional oyrohprofessional services to the City by Contract,

ly person whoSnji^fies or provides professional or nonprofessional
services to the City J& Contract.

*•"• A

->-•>-_*#
CONTKACm..jGic:ludes the entire and integrated binding legal agreement
between the City and a Contractor or Consultant to provide or procure labor,
materials, equipment, supplies and services to, for or on behalf of the City.
Except as otherwise specifically defined in this section, a Contract does not
include:

(a) awards made by the City with federal/state grant or City general fund
monies to a non-profit entity where the City offers assistance,
guidance, or supervision on a project or program and the recipient of
the grant award uses the grant monies to provide services to the
community;

D.tc; 5/19/2006 10:24 AM PageS of 41
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(b)

(c)

(d)

sales transactions where the City sells its personal or real property;

a loan transaction where the City is acting as a debtor or a creditor;

lease and franchise agreements;

agreements to use City real property;

gifts of materials, equipment, supplies or services to the City;

interlocal or intergovernmental^tgreements between or among
political subdivisions; or

procurements of commodities or services vat are sole source by virtue
of intellectual property rights^for Bother excmslVeHghts and for which
there are no other subcontracting opportunities.^^

^k~ ' ' • ^fcj

(g)

(h)

It is the intent of this Program to compl^nejft any federally^fohded contracts
subject to a federally promulgated affirmative action progftm. In these instances, the
City shall administer this Program to complement the federal

^n*^i* j * ^**
:\

(17) CONTRACT AWARDING ftUTH^aTY. The CAy official or department
authorized to enter into^cpntracts onJpenojf of Ae City.

«i?3 U f ^-"-^
(18) persoror Bmesfehterprise that submits a Bid or

to provi&Mtpr, goods or l|ervk!es to the City by Contract for
profit^wid any pefsointfho supplies or-provides labor, goods or services to
the CityV Contract foNjfofit.

(19) DBE/TOlSAiyVANTAGHBjBlJSINESS ENTERPRISE. Defined as
prowled in 49 Cfe&b of Fedrfal Regulation Part 26 or other applicable
fedfal regulations.

(20) Department of Small and Minority Business

(2 1 ) DIRECTOR. The City official who heads the department which manages
the Program authorized by this chapter, and the Director's successor, and the
successor agency or department.

(22) ECONOMIC DISADVANTAGE. With respect to an individual owner of a
Business Enterprise or Firm, Economic Disadvantage means personal net
worth equal to or less than $900,000, which figure shall be (a) indexed
annually, beginning January 1, 2007, for the Austin Metro Area Consumer
Price Index, published by the U.S. Department of Labor, Bureau of Labor

Date. 5/19/2006 10.24AM ftgc 9of41
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Standards and (b) exclusive of the individual owner's equity in (i) a
Business Enterprise or Firm seeking certification under this Program, and
(ii) the persona] residence of the individual owner of such Business
Enterprise or Firm.

(23) EXPERTISE. Verifiable and demonstrable skills, knowledge or ability to
perform in the field of endeavor in which certification is sought by the
Business Enterprise as defined by normal industry practices, including
licensure where required.

(24) FRONT. A business which piirports^fq be a MBE/WBE, but that is actually
owned, controlled or managed in a planner that Ife inconsistent with the
requirements for certification set forth in this ch&ter.,.

»•• ^. ~

(25) GOALS. The goals or Subgoals estanfished^or a particular Solicitation or
Contract, as set forth in Section 2-9C-$&stablishment qflftogiy/n) and
calculated as authorized in Section 2-9ty\WEstablishmenh>fMBE/WBE
Participation Levels for Individual Contract&jn Nonprofessional Services)::

(26) GOOD FAITH EFFORTS,
to achieve a MBE/WBE Go
standards are as set fo
Procedures).

e actions undertake
with respect to a Coi

or Proposer
ict. Minimum

ve-Award Compliance

association^two or more persons, or any
»es of Business Enterprises and persons numbering two or

more, pressing to perttah a single Contract, in which each Joint Venture
partnerponttibiutes properfc Capital, efforts, and skill and/or knowledge, and
in whph the NEBE^WBE is responsible for a distinct, clearly-defined portion
of tire work of theiCbntractdd whose share in the capital contribution,

F '"' .̂''" "V-V*confrpl, management'risks and profits of the Joint Venture is equal to its
ownership interest.,jt Joint Venture seeking certification pursuant to the
Progrsfoymist Jbawan agreement in writing specifying the terms and
condition&*6f-the relationships between the partners and their relationship,
risks, and responsibilities under the Contract.

(28) LIKE-KIND. For purposes of substitutions of previously designated MBEs
and/or WBEs, a MBE for a MBE, if MBE and WBE Goals are used in a
Solicitation; a member of a racial or ethnic group for a member of the same
racial or ethnic group, if racial or ethnic Subgoals are used in the
Solicitation; or a WBE for a WBE.

(29) [MBE/WBE ADVISORY COMMITTEE. The committee appointed by the
city council to serve those functions described in Section 2-9C-13
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1 (MBE/WBE Advisory Committee). It is composed as set forth in Section 2-1-
2 381 (Establishment; Meeting) of the Code.

3 (30) MANUFACTURER. A Firm that operates or maintains a factory or
4 establishment that produces, on the premises, the materials, supplies,
5 articles, or equipment required under the Contract and of the general
6 character described by the specifications.

7 (31) MINORITY-OWNED BUSINESS ENTERPRISE or MBE. A business
8 including, without being limited to, a sole proprietorship, partnership,
9 cozporation, Joint Venture, limited lability company, jx; any other business

10 or professional entity: j . .11 (a) which is at least 51 percent b$ned by onefcf Inpre Minority Persons,
12 or in the case of a publicly owte'd business, at ibast 51 percent of all
13 classes of the stock of which is oVried by one or more Minority
14 Persons; t' v; -t,

* V ^i ' V_

15 (b) whose management, polities, major decfttons and^aily business
16 operations are indepei^rentlx^ontrolled byone'tfrmore such Minority
17 Persons;

18 (c) which perfonn^Con^perciafiy llsefurfunction;

19 yo)^the size of vhicn does not exceed rfe size limits established by rule;

20 (e) Somg businessfeAe City's Marketplace for at least three months
21 prior tb the date of^pplicati^h for certification;

.*v

22 (f) ^vhich is\ertified by tjfetity; and
In ^t^-^

23 (g) I "which is Economically Disadvantaged,
K • * it -

24 (32) MINORITy^PHJ^pN. A person is a Minority Person, and is rebuttably
25 presumed IOL fee Socially Disadvantaged, if he or she is a citizen of the United
26 States or a lawfully admitted resident alien and a member of one of the
27 following groups:

28 (a) Blacks or African-Americans (persons whose origins are in one of the
29 Black racial groups of Africa);

30 (b) Hispanics (persons whose origins are in Mexico, Central or South
31 America, Spain or any of the Spanish-speaking islands of the
32 Caribbean, regardless of race);
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1 (c) Native Americans (persons whose origins are in any of the original
2 peoples of North America);

3 (d) Asian-Americans (persons whose origins are in any of the original
4 peoples of the Far East, Southeast Asia, the islands of the Pacific or
5 the Northern Marianas, or the Indian Subcontinent);

6 (e) other groups, or other individuals, found by the Director pursuant to
7 rule, to be Socially and Economically Disadvantaged, and to have
8 suffered actual social and economic discrimination and decreased
9 opportunities to compete in thCity's Marketplace or to do business

10 with the City; and

11 (f) for purposes of contracts funSed by other fcutces, groups found to be
12 eligible for the designation of QBE by^uch governmental sources.

13 (33) NONPROFESSIONAL SERVICES. Frjmrposes
14 Nonprofessional Services shall have thenmeapiiig set forth at Section 3-9C-3.

15 (34) OWNED, MANAGED ANI> |̂PENDENTlS^(^fROLLED. A
16 Business Enterprise or Finn£ Ownfed, Managed arm Independently
17 Controlled if one or more Mmority Bprspns or Women who own the
18 requisite interest in ori$ssets\£a bu/mess-applying for certification possess
19 the 'customary incidents of such ownership?, including an equivalent interest
20 ^n profit and loss,Bmiliave contributed «n equivalent percentage of capital
21 or equipment and&xpehise to the business. Ownership shall be measured as
22 though n^subject to tJ^cbmmunfty property interest of a spouse, if both
23 spouse&cxftify in writing mat th^nonparticipating spouse relinquishes
24 contojf over ms^pr her comiwinity property interest in the subject business
25 (bumpy doing so fi.pot reaiHred to transfer ownership interest or to
26 characterize the propertyias the separate property of the spouse). The
27 ownership and control Of the Firm shall be real, substantial, and continuing
28 and sn&Ugabeyoria the pro forma ownership of the Firm as reflected in its
29 ownership'documents.

30 (35) PROGRAM. The Minority-Owned and Women-Owned Business Enterprise
31 Procurement Program as authorized by this chapter.

32 (36) PROPOSAL. A complete, properly signed response to a Solicitation that, if
33 accepted, would bind the Proposer to perform the resultant Contract.

34 (37) PROPOSER. A person, Business Enterprise or Firm that submits a Proposal
35 in response to a Solicitation. A Proposer may be represented by an agent if
36 such agent provides evidence demonstrating the agent's authority.
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1 (38) REGULAR DEALER. A Firm that owns, operates, or maintains a store,
2 warehouse, or other establishment in which the materials, supplies, articles
3 or equipment of the genera] character described by the specifications and
4 required under the Contract are bought, kept in stock, and regularly sold or
5 leased to the public in the usual course ofbusiness. To be a Regular Dealer,
6 the Firm must be an established, regular business that engages, as its
7 principal business and under its own name, in the purchase and sale or lease
8 of the products in question. A person may be a Regular Dealer in such bulk
9 items as petroleum products, steel, cement, gravel, stone, or asphalt without

10 owning, operating, or maintaining a place ofbusiness if the person both
11 owns and operates distribution equipment for tHb,prq/^cts. Any
12 supplementing of Regular Dealers'fcwn distribution equipment shall be by a
13 long-term lease agreement and not in an ad hoc ft Opntract-by-Contract
14 basis. Packagers, Brokers, manufacture repjrfentativWor other persons
15 who arrange or expedite transactions are nor Regular Dealers. /

\ • * "V; '• *•»•-<"•

16 (39) .SIGNIFICANT LOCAL BUSINESS PRESENCE. A Firm hSsa Significant
17 Local Business Presence if it has an established place ofbusiness in the
18 Austin Metropolitan Statisticafl^eVat which one^ more of its employees
19 is regularly based. Such place ofbusiness must havjb a substantial role in the
20 MBE's/WBE's performancefpf a Comrnsrciall;* Useful Function. A location
21 utilized solely as a pdjfoffic\box, mail orop Tir telephone message center or
22 arfy'combination Iherlbf, with no otfier substantial work function, shall not
23 £c construed to cojistiaite a Significant Local Business Presence.

24 (40) SOClApISADVTTAGED. A Minority Person or Woman is
25 Sociallv^Cftsadvantaged iNw prjHe has been subjected to racial, ethnic or
26 gende/preju2i9e>pr cultural jias within American society because of his or
27 her jflentity as aflifchiber of A group and without regard to individual
28 quafities. Social Dfcdvdfitage must stem from circumstances beyond the
29 individual's controL

30 (41) SOLICra^lOlSrA Solicitation means, as the case may be, an invitation
3 1 for Bids, a request for Proposals, a request for qualifications, a request for
32 quotations, or such other request as defined by the City.

33 (42) SUBCONSULTANT. A person, Firm or Business Enterprise providing
34 professional or nonprofessional services to a prime Consultant if such
35 professional or nonprofessional services are procured or used in fulfillment
36 of the prime Consultant's obligations arising from a Contract with the City,
37 and including every level of subconsulting required to fulfill a Contract with
38 the City.
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(43) SUBCONTRACTOR. Any person or Business Enterprise providing goods,
labor or services to a Contractor if such goods, labor or services are procured
or used in fulfillment of the Contractor's obligations arising from a Contract
with the City. Subcontractor includes every level of subcontracting required
to fulfill a Contract with the City.

(44) SUBGOALS. The targeted levels established by the city council for the
annual aggregate participation of each group of Minority Persons and
Women with respect to Nonprofessional Services procurement, or the
targeted levels for the participation of each group of Minority Persons and
Women as project participation Goafi established puratiant to Section 2-9C-
19 (Establishment ofMBE/WBE Participation L&ets for Individual
Contracts in Nonprofessional Services). I -:

v\

(45) USER DEPARTMENT. The departrint .office of^ti^ thatfis funding
the Contract for the goods or services procured by a Contract ancfis the
consumer of the goods and/or services imciertontract on behalf of the City.

(46) WOMAN. A person, whetherji*dtizen of the UHfted S|afcs or a lawfully
admitted resident alien, who js oTtfag female gendSrj' '

(47) WOMEN-OWNED Bl^INISSEN3rERPRISm or WBE. A business
.^St~ m t '2 m* ^i **-m*F 1

including, without bemg limited to, • sole proprietorship, corporation,
partnership, JointVejuure, limited liability company, or any other business

'ferfessional

(a) wKghris at least 5tpercentawned by one or more Women; or, in the
afa publicly oWedWsiness, at least 51 percent of all classes of

ic stodLfif which is wyiied by one or more such Women;
^fe~ • ' J*i *

(b) |-\whose manag&perjf, policies, major decisions and daily business
1 operations are&Mependently controlled by one or more such Women;

(c) w^ch^etfonns a Commercially Useful Function;

(d) the size of which does not exceed size limits established by rule;

(e) doing business in the City's Marketplace for at least three months
prior to the date of application for certification;

(f) which is certified by the City; and

(g) which is Economically Disadvantaged.
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(h) Women who are Minority Persons may choose for the purposes of
certification and recertification to be certified as WBEs, MBEs, or
both, but cannot be double counted on a Contract to meet a
participation Goal.

Source: 1992 Code Section 5-7-4; Ord 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9C-5 RACE AND GENDER NEUTRAL MEASURES TO ENSURE EQUAL
OPPORTUNITY FOR ALL CONTRACTORS.

The City shall develop and use measures to/facilitate the participation of all
Business Enterprises in City contracting activities with respect toXonprofessional
Services. These measures shall include, but are mot limited t<

(6)

(7)

(8)

(1) arranging Solicitation times for the presentations of Bids, quantities,
specifications, and delivery schedules So as to facilitate the participation of
interested Contractors, Subcontractors, Consultants and Subcgnsultants;

(2) segmenting contracts so as to facilitate the participation of Business
Enterprises;

providing assistance to Business Enterprises injpvercoming barriers such as
difficulty in obtainin^5dndi% and financing;./)

'

(3)

(4) tffpvidjng timely Efofination programs ojrcontracting procedures, Bid

(5)

reparation, and specific contracting^nS/or consulting opportunities;

holding pre-Bid conferences, where appropriate, to explain the projects and
to encoirfSge other Contractors TO use all available Business Enterprises as

JCf *•* ^fc ' ^ T^ " •" *

Subopntractors^or Consultants to use all available Business Enterprises as
Subcpnsultants, as^&:ca^e may be;

f. -y A .̂-
adopUng prompt pawheht procedures, including requiring by Contract that
prime vpntractor^pay Subcontractors, (and Consultants pay Subconsultants,
as the casVmay-be), within 10 calendar days of receipt of payment from the
City and, where appropriate, issuing joint checks to Contractors and
Subcontractors (or, as the case may be, to Consultants and Subconsultants);

expediting payments and advancing payments to cover start-up and
mobilization costs, where appropriate;

collecting information from all prime Contractors (or Consultants) on City
Contracts detailing the bids received from all Subcontractors (or
Subconsultants) for City Contracts and the expenditures to Subcontractors
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1 (or Subconsultants) utilized by prime Contractors (or Consultants) on City
2 Contracts;

3 (9) implementing a continuous process for information flow between
4 Contractors, Consultants, DSMBR, the Purchasing Office, and relevant City
5 departments;

6 (10) reviewing bonding and insurance requirements to eliminate unnecessary
7 barriers to contracting with the City; and

8 (11) referring complaints of discriminatioirto the appropriate state or federal
9 agency for investigation and resolupon, or takirtfe oth« action as appropriate.

10 Source: 1992 Code Section 5-7-15; Ord 03120%?; Ord 037|0<-25; Ord 031211-11.

11 §2-9C-6 ADOPTION OF RULES. \>:<^ X\ M
\?>-T

12 (A) Purpose and scope. The Director is delfgatec! the authority under Section 2-
13 9C-10 (Duties of Department of Small and Minority BusingResources) of this chapter
14 to administer this chapter, including the aufltSjJity to formulatei&ftd adtfpt such rules and
15 regulations as may be reasonable, necessary and required to assist in the implementation,
16 administration or enforcement of this chapter. Su&v adoption ofrules and regulations
17 shall be conducted according to thtfStand^rds of pnifotpi practice and procedures set
18 forth in chaptert-2 of the Code. E.-:J;'

19 Source: 199V C&te Section 5-̂  Ord 031204-P^drd 031204-25; Ord 031211-11.
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ARTICLE 2. PROGRAM MANAGEMENT.

§ 2-9C-10 DUTIES OF DEPARTMENT OF SMALL AND MINORITY
BUSINESS RESOURCES.

The Minority-Owned and Women-Owned Business Enterprise Procurement
Program with respect to Nonprofessional Services shall be administered and executed by
a Department of Small and Minority Business Resources, whose Director shall report to
the City Manager. The Director has final administrative authority over the operations of
the Program. The duties and function of the Department of Small and Minority Business
Resources shall include the following:

(1) Formulating, proposing and adopting rules and regulations for the further
development, implementation and nfcnitoring^fHh^Prograni, in accordance
with the process established in SectioV2-9j076 (Adopf^mbfRulesf.

(2) Assuring that MBEs and WBEs are infojme^ of City contractihg'and
consulting opportunities. ' ; i. \

(3) Providing information and
City procurement practices
requirements and prerequisi

(4) Gffhifying busineteesEs'MBEs
recorcJs^and ensufin^ that all
certification register:

to Es, and DBEs relating toMBEs,
ures and Bid%pecifications,
V. -'- *

City
"DBEs, maintaining certification

ents have an up-to-date

^l 1 ^6 '' "• J0(5) Reviewjpg'Qiintt'actors' abyexeprfent of the Goals or documentation of Good
Faith£frortshiade to compTv^with the participation Goals for Contracts, and
rendering decisioois'on whether Good Faith Efforts have been sufficient.

Wooing with User flepartments to monitor Contracts to ensure prompt
paynraits. to MBEs^WBEs, and DBEs and compliance with participation
Goals and conlimiments.

(6)

(7) Establishing project participation Goals and/or Subgoals in accordance with
Section 2-9C-19 (Establishment ofMBE/WBE Participation Levels for
Individual Contracts in Nonprofessional Services).

(8) Receiving, reviewing, and acting upon complaints and suggestions
concerning the Program, and reporting violations of this chapter when such
violations occur as provided in Section 2-9C-25 (Sanctions).
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(9) Providing staff support and reports to the MBE/WBE Advisory Committee
and forwarding its recommendations to the City Manager, city council and
City departments to further the policies and objectives of the Program.

(10) Reporting the availability of MBEs, WBEs, and DBEs certified by the City
to perform Contracts for the City.

Source: 1992 Code Section 5-7-10; Ord. 031204-9; Ord 031204-25; Ord. 031211-11.

§ 2-9C-11 DUTIES OF FINANCE AND ADMINISTRATIVE SERVICES
DEPARTMENT.

The Purchasing Office of the Finance and Administrative Services Department
shall have the following duties and responsibilities with regarji tqjhe Program:

(1) Maintaining records of:

(a) the dollar amounts of awards of jfime^Contracts to MBEs, WBEs, and
DBEs;* v.. -.

Kv^(b) the actual dollar amours pki<f under subcontracts awarded to MBEs,
WBEs, and DBEs compared td total dollars paid on Contracts. These
payments shall be^eaWed afamst'projccted payments or Goals;

• K the total antuafexpenditures to MBEs, WBEs, and DBEs as a
* *• B' r- % • '' Jr>
h percentage cf the total expenditures'on all Contracts awarded by the

reports for\tf procurements valued in excess of $5,000,
hich shall include, aga' minimum:

the number ̂ Contracts and subcontracts awarded to MBEs,
WBEs, jiid DBEs;

%,,.
,' the total dollar value of Contracts and subcontracts;

(iii) the percentage of the dollar value of all Contracts and
subcontracts awarded during this period that were awarded to
MBEs, WBEs, and DBEs;

(iv) an indication of whether, and the extent to which, the
percentage of Contracts and subcontracts awarded met the
Annual Participation Goals, if any have been established;

(v) upon request, the number and identities of MBEs, WBEs, and
DBEs awarded Contracts or subcontracts; and
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(2)

(3)

(4)

(5)

(e)

(vi) department-by-department awards to MBEs, WBEs, and DDEs
and expenditures, in comparison to total procurements of each
department and the total for the City.

For all procurements valued at less than $5,000, a monthly report
which shall include:

(i) the number of Contracts awarded to MBEs, WBEs and DBEs;

(ii) the dollar value of Contracts so awarded;

(iii) the percentage of the ctfllar value df all Gphtracts awarded
during this period whi|h were awar^e'dlo MBEs, WBEs, and
DBEs;

(iv) an indication of whether^md-me extent toiriiich, the/
percentage of Contracts aw)krded met the Annual Participation
Goals; and

(v) upon request,
DBEs awarded

>erand {es ofcMbEs, WBEs, and

TAssisting in the record^keepmg ftmcpora.iiy ojtftaining monthly reports from
ttePublic WorksDeprtoenVTranlportafioh,. Planning, and Sustainability
Efepartment, and Jthe|project manatcmejt departments on the status of

odtigct MBE, Vj&E,and DBE oblfortions.

Compiling, an annual report of the^iast fiscal year's MBE, WBE, and DBE
participation in'contractinjrati^ffiy by department and for the City as a

*» ^ . "Vi »* i>

who]

Compiling and repo
utililatlon of MBEs

o city council after the end of each fiscal year, the
WBEs for that year based on awards of Contracts.

». . . ~™ .,y..|̂ T»---..-

Operatin^,;jpaintaining and enhancing the information systems necessary to
assist DSMBR with implementation, administration and enforcement of this
chapter.

Source: 1992 Code Section 5-7-11; Ord. 031204-9; Ord 031204-25; Ord 031211-11.

§ 2-9C-12 DUTIES OF PROJECT MANAGEMENT DEPARTMENTS.

The Public Works Department and any other departments or offices of the City
which receive appropriate delegation for project management, Contract management,
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and/or design Contract responsibility shall have the following duties and responsibilities
with regard to the Program:

(1) assisting the Director with setting project participation Goals and/or
Subgoals for Contracts as authorized by Section 2-9C-19 (Establishment of
MBE/WBE Participation Levels for Individual Contracts in Nonprofessional
Services) hereof;

(2) assuring integration of all vendor lists with the vendor list maintained by the
Finance and Administrative Services Department;

(3) assisting in the identification of available MBE,WBEyand DBE
Subcontractors, and providing othe^assistance iifmeeting the Goals;

(4) performing other activities to supportpSMBR; as seNbrth in the rules;
T">fl/ X'\ J

(5) gathering and maintaining subcontracting;data for those CdQtifcc&which
they manage; *

(6) submitting subcontracting data1g*the Finance am^Adminlstrative Services,
Public Works, and/or such otfier (3fry/departments Ife niay be required by the
relevant Contract Awarding p.uthori^^within \5 calendar days of month's
end;

(7) jpanaging ContrafiS i^a consistent Irtann^ to assure Contract compliance in
litiifeation of MB{j:̂ BE, and DBE\Jubcbntractors and Subconsultants; and

(8) notwiths&iding the provisions ophis section, no project management
department sljallhave the airijiorlty to conduct any activities without express
ordinance or raelegationxb' such department.

Source: 1992 Cdejection 5-7 031204-9; Ord 031204-25; Ord 031211-11.

§ 2-9C-13 MBE&VBE A D V I R Y COMMITTEE.
^fcr i~^***f*r*r.'

The MBE/WBE Advisory Committee shall perform those functions as set forth in
Section 2-1, Article 38 of the Code.

Source: 1992 Code Section 5-7-13; Ord 031204-9; Ord 031204-25; Ord 031211-11.

ARTICLES. PROGRAM ELEMENTS.

§2-9C-15 PROGRAM ELIGIBILITY.

(A) Only Business Enterprises that meet the criteria of Minority-Owned
Business Enterprises, as defined in Section 2-9C-4 (Definitions) or Women-
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Owned Business Enterprises, as defined in Section 2-9C-4 (Definitions) may
be certified for participation. The applicant has the burden of production
and persuasion by a preponderance of the evidence.

(B) All MBEs and WBEs must be certified prior to participating in the Program.

(C) Certifications shall be conducted and records kept by DSMBR or its
designee, as approved by the city council.

(D) Only a Firm owned by a Socially and Economically Disadvantaged
person(s) may be certified as a

(1) The Finn's ownership by a Socially and Economically Disadvantaged
person must be real, substamm, and contigui^ going beyond pro
forma ownership of the Firm as reflected in ownership documents.

^%: ' j£ " ^^ • *i jftThe owner(s) must enjoy the custoiriary incidentsW pwnesnip and
share in the risks and profits commensurate with
interest.

(2) The contributions of cuJfiaQ'r expertise by^fce Socially and
Economically Disadvmtagech)wner(s) to acdUire the ownership
interest must be real and substantial: If Expertise is relied upon as
part of a SocialJ^and l£bnoi$callyj)isaavantaged owner's

• * - ^^ ft*-- m "*W "

contribution tpfcquire ownership, fie Expertise must be of the
^requisite qufili

itical to tee
s, specific^loihe typepf work the Firm performs and

in the Firm'^records. The individual whose expertise is
m must havel Commensurate financial investment in the

(E)

generally recognised in a specialized field, in areas
s operations-indispensable to the Firm's potential

a^aged and controlled by a Socially and Economically
(s) may be certified as a MBE/WBE.

(D

n

A Finri'must not be subject to any formal or informal restrictions that
limit the customary discretion of the Socially and Economically
Disadvantaged owner(s). There can be no restrictions through
corporate charter provisions, by-law provisions, contracts or any other
formal or informal devices that prevent the Socially and Economically
Disadvantaged owner(s), without the cooperation or vote of any non-
Socially and Economically Disadvantaged person, from making any
business decision of the Firm, including the making of obligations or
the dispersing of funds.
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(2) The Socially and Economically Disadvantaged owner(s) must possess
the power to direct or cause the direction of the management and
policies of the Firm and to make day-to-day as well as long-term
decisions on management, policy, operations and work.

(3) The Socially and Economically Disadvantaged owner(s) may delegate
various areas of the management or daily operations of the Firm to
persons who are not Socially and Economically Disadvantaged. Such
delegations of authority must be revocable, and the Socially and
Economically Disadvantaged owner(s) must retain the power to hire
and fire any such person. The^Socially and Economically
Disadvantaged owner(s) muA actually exercise control over the
Finn's operations, work, management andjpqlicy.

(4) The Socially and Economically^pisad^antaged 6Vner(s) must have an
overall understanding of, and managerial and techmcaVcompetence,
experience and expertise, directljfrelated to the Firm^h>perations and
work. The Socially and Economically t&sadvantaged owner(s) must
have the ability to mtelUggntly and critical^ evaltf&e information
presented by other pamciparlts in the Firm s |ctivities and to make
independent decisionsponcernjhgthe Firm'^laily operations, work,
management,

% If state law
Particular I

jty ordinance&equijfes the owner(s) to have a
se or other credential to own and/or control a certain

e of Firm, tnfenthe Socially and Economically Disadvantaged
s) must possess thej>etiuired license or credential. If state law

City^gdinance doeyiof require that the owner posses the license or
credentiafrtfie fact thjffthe owner(s) lacks such license or credential is

factor in aetermirring whether the Socially and Economically
pisadvantageg?6$vher(s) actually controls the Firm.
i'^s

(6) A^pcially^id Economically Disadvantaged owner cannot engage in
outsiiie employment or other business interests that conflict with the
management of the Firm or prevent the owner from devoting
sufficient time and attention to the affairs of the Firm to manage and
control its day-to-day activities.

(F) Only an independent Firm may be certified as a MBE/WBE. An
independent Firm is one whose viability does not depend on its relationship
with another Firm. Recognition of an applicant as a separate entity for tax or
corporate purposes is not necessarily sufficient to demonstrate that a Firm is
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independent and non-Affiliated. In determining whether an applicant is an
independent business, the Director will:

(1) Scrutinize relationships with non-Certified Firms in such areas as
personnel, facilities, equipment, financial and/or bonding support, and
other resources.

(2) Consider whether present or recent employer/employee relationships
between the Socially and Economically Disadvantaged owner(s) of
the applicant and non-Certified Firms or persons associated with non-
Certified Firms compromise thf applicant's independence.

(3) Examine the applicant's relationships witMnonJ-Certified Firms to
determine whether a pattern cfr exclusive <ff pmnary dealings with
non-Certified Firm compromises; thej^Ucant^uidependence.

^L_ • -S-^ f

(4) Consider the consistency of relationships between tfife Applicant and
, non-Certified Firms with normal md&trt practice.

^VX» .A

(G) An applicant shall be certifie^hlyffpr specific types t>fwork in which the
Socially and Economically Epsadvahtaged owners/has the ability and
Expertise to manage and coifirol the Firm's operations and work.

(H) Applications for «rtiEcation shall Be on slmdard forms prepared by
^iSMBR and adom;e'd%y rule, and slall be designed to ensure that the
criteria for participation in the Prograbi are satisfied.

To ensunphat the PrograWonlyWhefits eligible Business Enterprises, the
City abdu alseixeitjfy the el^jjiflity of Joint Ventures involving MBEs and

and nor&MBE and WBJE Contractors.

In lieu of conductingifeown certifications, DSMBR by rule may accept
form^certificatiori^iwBEs and MBEs by other entities as meeting the
requirements ;of tfifs chapter, provided that DSMBR determines that the
certification'-starKlards of such entities are comparable to those of the City.
DSMBR should strive to coordinate certification activities with other
agencies to implement a universal certification process.

(K) The certification status of all MBEs and WBEs shall be reviewed on an
annual basis by DSMBR or its designee, as approved by city council. The
annual review may be conducted through examination of a sworn affidavit
of continuing eligibility (including all such attachments as may be required
by rule) submitted by the Business Enterprise or Firm seeking certification.
MBEs and WBEs are required to seek recertification upon the third
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anniversary of their initial certification and upon the third anniversary of all
subsequent certifications. Failure of the Firm to seek recertification by filing
the necessary documentation with DSMBR within 60 calendar days from the
date of receipt of written notification from DSMBR shall result in
decertification of the Firm.

(L) The Director may move to decertify a Business Enterprise that does not
continuously meet the criteria set forth in this section.

(M) The Director may move to decertify acertified MBE/WBE that repeatedly
fails to respond to requests for quotations from Bidders/Proposers who
timely solicit participation on a Comract, that Meatray fails to attend
relevant pre-Bid conferences, or that repeatedly mils to honor quotations in
bad faith. \K ^ * \£-\

Jr̂ ~ î i:\
• V^rTJ ^^ "V JP

(N) Decertification by another agency shaftareate a prima facHecaseXor .,::.."
decertification by the City. The challen^edjjintity shall then'have'the burden
of proving that the City certification should be, maintained. ' '*' v : - * >

031211-11.

STING ADVERSE

Source: 1992 Code Section 5-7-16; Ord.

§2-9C-16 PROCEDURE FOR APP
DECISION.

(A) A Eirm that is subSectlo an AdverselDeci&on, or has received written notice
^ ^ î. •' T m ' • i w
frorrr^Director|br Bother City officmlof intent to impose an Adverse
Decisiofijs entitled to^mpeal such Adverse Decision as set forth herein.

n calendaMJjys of the date the Firm receives notice of
intent to flnp^se an Averse Decision, the Firm must file written

h> ^^ • "* W

£ notice of intm^o Appeal. Failure to file a written notice of intent
within this tini^aives all rights to appeal or protest the Adverse

Decision.
^f>

set forth by rule the procedures a Firm must follow to
file a written appeal, which appeal must be filed within 21 calendar
days of the date the Firm receives notice of intent to impose an
Adverse Decision.

(3) The Director will determine whether the grounds for an appeal are
sufficient, and, if the Director so determines, shall set a date for an
appeal hearing, usually within five calendar days. The appeals
hearing is an informal meeting, not subject to the Open Meetings Act,
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and is not an adversarial proceeding. DSMBR shall set forth by rule
the persons who may attend an appeal hearing.

(4) The Director shall determine on the basis of the information provided
at the appeal hearing whether to maintain or deny the Adverse
Decision. Such decision by the Director shall be a final decision,
subject to protest, and shall be communicated to the Firm in writing
within 10 calendar days of the hearing.

(B) A Firm that is subject to an Adverse Decision after appeal may protest the
Adverse Decision to an independentfiearing examinenappointed by the City.
The Firm must submit a notice of intent to protect to/fne Purchasing Office
within four calendar days of receiptpf the final Adverse Decision, in
accordance with the procedures established bv.tire fciichasing Office.

(C) If the Adverse Decision is a notice of nbncompliance, noimpeaj^jfr required.
The Firm may immediately protest a nopceujf noncomplianoeio 'the
Purchasing Office, following the procedures S^t forth in the applicable
Solicitation.

(D) A Firm that does not timely
decertify the Firm, or «hose
reapply for certificationruntil

Source: 199* rSfction 5-;

>t!REFOR

03120

td protest an Adverse Decision to
2'jjrotesf are unsuccessful, may not
nda& (Jay^after the Adverse Decision.

;Q?d. 031204-25; Ord 031211-11.

LLENGING CERTIFICATION AS A§2-9C-17 PROC1
MBEAVBE.

(A) To callenge thesigibility ^ a Firm that has been certified as a MBE/WBE,
a thro party may ̂ eJenVfciformation under oath that the Firm does not meet
the fcteria contameg-frv Section 2-9C-15 (Program Eligibility). The
presumption thattjrtf challenged party is eligible shall remain in effect until
the DirectQrni'aKies the final determination.

(B) The challenge shall be made in writing to the Director and shall include all
information relied upon by the challenging party.

(C) The Director shall notify the challenged party in writing that the eligibility
of his or her Firm has been challenged. This notice shall identify the
challenging party and summarize the grounds for the challenge. The notice
may also require the challenged party to provide the Director, within a
reasonable time, any information requested to permit the Director to evaluate
the eligibility of the Firm.
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(D) The provisions of Section 2-9C-16 (Procedure for Appealing and Protesting
Adverse Decision) shall apply to challenges to certification.

Source: 1992 Code Section 5-7-18; Ord. 031204-9; Ord. 031204-25; Ord. 031211-1L

§ 2-9C-18 PROGRAM REVIEW.

(A) The Annual Participation Goals shall be expressed as a cumulative Goal for
all groups of Minority Persons composed of annual Subgoals for each group
of Minority Persons, and a separate Goal for Women, and such participation
Goals shall be set forth in Section 2-9<£$ (Establishment of Program). The
Annual Participation Goals shall beroased on thcravajfamlity of MBEs and
WBEs in the City's Marketplace asrpequired by federal and state laws, and
shall be expressed as percentages for each groupJoFMinority Persons and
Women under each type of Contract Wrojee<¥articip^tjoh .Goals and
Subgoals may be established based on the availability offcettifie^JTirms to'
perform the work of the Contract. Participation Goals shalPfee reviewed by
DSMBR on at least a biennial basis for continued relevance, narrow'
tailoring, and applicability.

id provide tnepercentages of MBEs and WBEs on
;d vendors.

(B) The city council shall receivean annW report fronpthe City Manager
detailing the City's perfqrmfcce undpfojs chapter, department by
department, for the pifccedin^iiscalSear. yjieReport shall contain the

ition of MBis and WBEs basjd on tfte audited financial records for the
(ing fiscal y ~ ~ v

theCiri is tofci
^fe; -.-'*>•x ^W_ v jj

(C) The cto^uricil will revieXJhis^eport and the City's progress towards
eliminating discrimination itfits contracting activities and Marketplace and

the Prograhvis neceffiary to meet legal and Program requirements.
As new evidence be&pni'es available to the City, the city council may revise
this %apter if neceararp'. Annual Participation Goals and Subgoals may be
revise&^brihe balro'ce of the term of the Program if the city council finds
that:

(1) the Program has yet to redress the effects of discrimination in the
City's Marketplace against MBEs and WBEs and that in the absence
of race- and gender-conscious remedial measures the City would
necessarily be a passive participant in a discriminatory marketplace;

(2) the Goals and Subgoals are narrowly tailored to redress that
discrimination; and
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(3) the Goals and Subgoals are in compliance with applicable federal and
state laws.

(D) For ease of Program administration, Solicitations may contain Goals and
Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.

(E) Based on the size of the Contract, the type of work of the Contract, and the
availability of each group of MBEs to perform elements of the work of the
Contract, the City may utilize either the cumulative MBE Goal or the
Subgoals for each group of Minority/Persons irka Contact Solicitation, or
set project MBE/WBE participation^ Goals as prcwidca in Section 2-9C-19
(Establishment of MBE/WBE Participation Levepfor Individual Contracts
in Nonprofessional Services). \\ jf^ ^\]\

1 ' NL"^^ ;TX" .1(F) These Goals and Subgoals shall be in effect from the effectivedalle of this
chapter to the effective date of the chapjk Containing revised4Anriual

' Participation Goals established by city counol in accordance with Section 2-
9C-18(C) (Program Review).

Source: 1992 Code Section 5-7-19; Ord. $31204%: Ord 03120i25; Ord. 031211-11.

§ 2-9C-19 ESTABLISHMENT/Cfr, M^E
INDIVTOUAlfCONTRAC

KrTICIPATION LEVELS FOR
AL SERVICES.

(A) The 3i(y council ̂ cognizes that the availability of MBEs and WBEs is not
unifoniikbresent acro&frall areas of Contracting. Therefore, the Director,
where anpfopnate, and pS^uant^criteria established by rule, may establish
projepfparticlpgtipn Goals ^d/6r Subgoals for individual Contracts, based
on:

a)
(2)

(3)

normal industiy^jractice with respect to Nonprofessional Services, as
leterminedjtfconsultation with the User Department;
*fc » : '>-«««rf̂ /

^4 ' : [ '
the availability of at least three certified MBEs or WBEs to perform
the functions of those individual Contracts; and

the City's utilization of MBEs and WBEs to date, so as to achieve the
Annual Participation Goals and Subgoals, if any.

(B) For ease of Program administration, Solicitations may contain Goals and/or
Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.
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(C) The Director shall rely on the information systems operated and maintained
by the Finance and Administrative Services Department for the availability
percentages used to establish project participation Goals or Subgoals.

(D) The Director shall establish by rule a process for Contract awarding
authorities to apply for project participation Goals or Subgoals in a timely
manner.

Source: 1992 Code Section 5-7-20; Ord 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9C-20 COUNTING PARTICIPATION OF'RlBES AND WBES.

(A) When a MBE/WBE participates irfa Contract,
actually performed by the MBE/WRE toward
counted towards the overall Goal.

(1)

the value of the work
E Goals shall be

The entire amount of that portionlsf a Contract thafl^perfofmed by
the MBE's/WBE's own forces shall De, counted, including the cost of
supplies and materials obtained by the IfaBE/WBEfor the work of the
Contract, supplies purchfSe '̂oi; equipmenlHeas«d1)y the MBE/WBE,
or services obtained bra MBE/WBE Subconjsultant, as the case may
be (except supplies ana equipraerrtthe MBEmBE Subcontractor
purchases or le£eb, frc%'the pime^Corrfractor or its Affiliate, or
services thit th&MBE/WBE |ubconsultant obtains from the prime
Qonsultantjis me case may

ithstandingidause (1) above, on a single Contract, a MBE that is
| WBE may only'l)ejid&ited once (i.e., toward the MBE Goal or

a¥biit not both).

.The entire aftbnifl.jOf fees or commissions charged by a MBE/WBE
Eirm for provffiog a bona fide service, such as Nonprofessional,
technical, Consultant, or managerial services, or for providing bonds

specifically required for the performance of a Contract,
toward'lvlBE/WBE Goals, provided the fee is reasonable and not
excessive as compared with fees customarily allowed for similar
services shall be counted.

(4) When a MBE/WBE subcontracts part of the work of its Contract to
another Firm, the value of the subcontracted work may be counted
toward Goals only if the MBE/WBE Subcontractor or Subconsultant
is itself a MBE/WBE. Work that a MBE/WBE subcontracts to a non-
MBE/non-WBE Finn does not count toward MBE/WBE Goals.
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(5) If a Subcontractor or Subconsultant contracts part of its work to a
MBE/WBE Firm, the value of that work may be counted toward
MBE/WBE Goals. Work that a MBE/WBE Subcontractor or
Subconsultant contracts to another MBE/WBE Firm shall not be
counted twice towards the Goal.

(B) When a MBE/WBE performs as a participant in a Joint Venture, only the
portion of the total dollar value of the Contract equal to the distinct, clearly
defined portion of the work of the Contract that the MBE/WBE performs
with its own forces and for which it i&at risk shall be counted towards
MBE/WBE Goals.

(C) Only expenditures to a MBE/WBEContractor orJConsultant, as the case
may be, that is performing a Comma-pally Useful Function shall be
counted.

(E) enditures with

(D) When a MBE/WBE is presumed not to fe performing a Commercially
Useful Function as provided in this section, theMBE/WBE may present
evidence to rebut this presumrtton^pSMBR maty "detemrine that the Firm is
performing a Commercially l&efal Junction giveiMie type of work
involved and normal industrrpracticjs. -. /

NrOlEs/WBEs foEjmateSals or supplies shall be counted
rf* B < • ^»—' * *

als as follow!:, I
t;>rv

the matefralsxrsupplies areobtained from a MBE/WBE
ufacturer oritegular Dealer, 100 percent of the cost of the
ials or supplies^oVata MBE/WBE Goals shall be counted.

With respSqjt to mateiffiis or supplies purchased from a MBE/WBE
is neitheto Manufacturer nor a Regular Dealer, count the entire

ount of feeydr" commissions charged for assistance in the
rqcuremetrfof the materials and supplies, or fees or transportation
forges for the delivery of materials or supplies required on a job site,

toward MBE/WBE Goals only if the payment of such fees are a
customary industry practice and such fees are reasonable and not
excessive as compared with fees customarily allowed for similar
services. Do not count any portion of the cost of the materials and
supplies themselves toward MBE/WBE Goals, however.

(F) If a Firm ceases to be a certified MBE/WBE during a Contract, the dollar
value of work performed under a Contract with that Firm after it has ceased
to be certified shall not be counted.
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(G) In determining achievement of MBE/WBE Goals, the participation of a
MBE/WBE Subcontractor shall not be counted until the amount being
counted toward the Goal has been paid to the MBE/WBE.

Source: 1992 Code Section 5-7-21; Ord 031204-9; Ord 031204-25; Ord 031211-11.

§ 2-9C-21 PRE-AWARD COMPLIANCE PROCEDURES.

(A) In all Solicitations for which a Goal has been established for Contracts, the
City shall indicate its Goals and/or Subgpals for the use of MBEs/WBEs.
All Solicitation and Contract documents'for which a Goal or Subgoals have
been established shall contain: 1) aflescription rathjjrcliapter and Program;
2) the requirements related to achie&ing the Goal ^ br.Subgoals; 3) if Goals or
Subgoals are not achieved, the requirement of dcfciftt^htation of the
Bidder's/Proposer's Good Faith Efforts, inckraing theN^ppd FaithEfforts of
Minority Persons and Women Bidders^pposers, to achieve? thej^als or
Subgoals. When the City has establish^ Subgoals, Bidders/Broposers who

• do not achieve each of the Subgoals must document Good Faith Efforts to
achieve the Subgoals that werciiDtmet.

(B) Achievement of Goals or Sufigoals 3fe dbcurnentatig&i'of Good Faith Efforts
applies to every Contract foiuvhich ©o§ls or Subgoals are established. The
rules shall prescribe ap accelerated |nd simplified procedure for Contracts
Solicited and awa^eopn an emergency basis. The Bidder/Proposer shall

^ubro^ia compliance* plan detailing %ffenievement of the Goals or Subgoals
or its Oqdd Faithf£fim to meet the Goals or Subgoals. The MBE/WBE
lists provhtecl by the Cittacr a Bidder/Proposer shall establish the minimum
universrfrbm- which a Bidfe/Proposer may solicit Subcontractors to meet
the Goals or Subgoals. The/ompliance plan shall be due at the time set out

Solicitatiorn&bunvsnfs, which time shall not be less than four hours

(C)

'mission of Bids.

Any agreementbefiveen a Bidder/Proposer and a MBEAVBE in which the
Bidder/Proposer requires that the MBE/WBE not provide subcontracting
quotations to other Bidders/Proposers is prohibited.

(D) MBE and WBE Subcontractors must be competitive with non-MBE/non-
WBE Subcontractors on price, quality, and delivery. MBEs and WBEs shall
respond to relevant requests for quotations.

(E) Where the Bidder/Proposer cannot achieve the Goals or Subgoals, its
compliance plan shall document its Good Faith Efforts to achieve the Goals
or Subgoals. DSMBR will determine whether the Bidder/Proposer has made
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such Good Faith Efforts. In making this determination, DSMBR will
consider, at a minimum, the Bidder/Proposer's efforts to do the following:

(1) Soliciting through reasonable and available means the interest of
MBEs/WBEs with a Significant Local Business Presence who have
the capability to perform the work of the Contract. The Bidder must
solicit this interest within sufficient time to allow the MBEs/WBEs to
respond to the Solicitation. The Bidder/Proposer must take
appropriate steps to follow up initial Solicitations with interested
MBEs/WBEs. The Bidder/Ftoposer must state a specific and
verifiable reason for not contacting each «ertifjpd'Firm with a
Significant Local Business Presence. Forgpnie Contracts, based on
criteria to be determined by DSMBR in consultation with the User
Department and set forth by rale pursuant to Section 2-9C-6
(Adoption of Rules), DSMBR snail irfake the mitfol Contact/ith
MBEs, WBEs and DBEs, as the qjase njay be, in

f ' ' "qL - ' ''**[* J-

Bidder/Proposer's efforts under this subsection (E)(l) shall not be
considered.

(2) Providing interested
the plans, speciflcatio
addenda, in a tifffely
Solicitatio

Es with adequate information about
mrements or the Contract, including

assist them in responding to aassist me

JT
Negotiating in good faiflyyith interested MBEs/WBEs that
have submitted Bids to the Bidder/Proposer. A MBE/WBE that
" ^^ 'has submitteda BidJxf a Bidder/Proposer but has not been
feqntacted within jfjve business days of submission of the Bid
moftcontact D$MBR to request a meeting with the
BiddOTProrxJser. DSMBR will schedule a meeting between the

and the Bidder/Proposer to facilitate negotiation. If
N sucha'fneeting does not occur and the MBE/WBE submitting

F^lhdtBid to the Bidder/Proposer is not selected, the
Bidder/Proposer must explain the reason for not selecting the
MBE/WBE and provide written documentation supporting the
stated reason. Written documentation of negotiation may
include the names, addresses, and telephone numbers of
MBEs/WBEs that were considered; a description of the
information provided regarding the plans and specifications for
the work selected for subcontracting; and evidence as to why
additional agreements could not be reached for MBEs/WBEs to
perform the work.
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(4)

(b) That there may be some additional costs involved in soliciting
and using MBEs and WBEs is not a sufficient reason for a
Bidder/ Proposer's failure to meet the Goals and Subgoals, as
long as such costs are reasonable.

Not rejecting MBEs/WBEs as being unqualified without sound
reasons based on a thorough investigation of their capabilities. The
MBE's/WBE's standing within its industry, membership in specific
groups, organizations, or associations and political or social
affiliations (for example union vs. non-union employee status) are not
legitimate causes for rejectinror not soliciting JHds to meet the Goals
and Subgoals. '

(5) It is the Bidder/Proposer's responsibility tffmfeke-a portion of the
work available to MBE/WBE Subccmfractors aStsuppliers And to

*t ' * * ^^i ^K

select those portions of the work V material needs owisistoit with the
available MBE/WBE Subcontracfors^and suppliers, sotfeto facilitate

'' '•' meeting the Goals or Subgoals.

(6) The ability or desire ofa Bid4er/Proposer tdVerform the work ofa
Contract with its own organization does not Relieve the

t' tl XI. " * fc

Bidder/Propose^^thtirsponfibflitytp.^hake Good Faith Efforts. A
Bidder/Proposffjivho acsiresib selfipeiform the work ofa Contract
.must demoptrfte Good FaitlfEffojfe unless the Goals or Subgoals
iaye been *s^

Ni*"-. ^ -"-v(7) Biaders/Proposerssare not required to accept higher quotes in order to
Set ie Goals or

t. ^
(F) Theffpllowing factos pa

that Bidder/Propose- H
fso be considered by DSMBR in determining

made Good Faith Efforts. These factors are not
interfded to be a mariSafory checklist, nor are they intended to be exclusive
or exhajstive-JDther factors or types of efforts may be relevant in
appropriate cases;'

(1) Selecting portions of the work to be performed by MBEs/WBEs in
order to increase the likelihood that the Goals or Subgoals will be met.
This includes, where appropriate, breaking out Contract work items
into economically feasible units to facilitate MBE/WBE participation,
even when the Bidder/Proposer might otherwise prefer to perform
these work items with its own forces.

(2) Making efforts to assist interested MBEs/WBEs in obtaining bonding,
lines of credit, or insurance as required by the City or Contractor.
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(3) Making efforts to assist interested MBEs/WBEs in obtaining
necessary equipment, supplies, materials, or related assistance or
services.

(4) Effectively using the services of Minority Person/Women community
organizations; Minority Person/Women Contractors groups; local,
state, and federal Minority Person/Women business assistance offices;
and other organizations to provide assistance in the recruitment and
placement of MBEs, WBEs and/or DBEs. It is the Bidder/Proposer's
responsibility to seek guidance from DSMBR on any questions
regarding compliance with thjif section.

(5)

(G)

In determining whether a Bidder/ProposerJias made Good Faith
Efforts, the performance of other Bidders$ro})psers in meeting the
Contract may be considered. Ppr example, wherVpther J
Bidders/Proposers meet the Goafs or Subgoals, it msiy be,reasonably
questioned whether, with additional ra&onable effortsTthe apparent
successful Bidder/Proposer could have^Hgt the Goals or Subgoals.
Similarly, if the apparenrfutjcessful Bidd&^Propagtr fails to meet the
Goals, but meets or eraeeds*fb£:ayerage MBfeWBE participation
obtained by other Bidders/Proposers, this nuly be evidence that the
apparent successful Brader/ P/opoSer mjwe Good Faith Efforts.

pje* Director shallre^ew the compnance^plan prior to award, including the
"scorfepf work an/jthe letters of intent from any MBE/WBE Subcontractors

* Ttf . .•* f ^ *<fc *;- ^~iî - •

within & jeasonable tShe-So as not to unduly delay award of the Contract.

(1) ie-Qifector detenhjnesuiat the compliance plan demonstrates that
iie Goals ̂ rSubgoalsiiave been achieved, then the Contract
Awarding AitfhoriJ^, with the concurrence of the Director, shall
recommend awijd to the city council. For all competitively Bid
jrqjects, si^ea letter(s) of intent between the certified low Bidder

the MBE? and/or WBE Subcontractors) must be received by the
Contract Awarding Authority within three business days of
notification of the status as certified low Bidder. For procurements
conducted through the request for Proposal or request for
qualifications process, no later than after final execution of a
professional or nonprofessional services agreement but before the
issuance of a notice to proceed, the successful Proposer must deliver
signed subcontracts between itself and the MBE and/or WBE
Subcontractors) and/or Subconsultant(s) for the scope of work
reflected in the Proposal as awarded.

Dite; 5/19/2006 10:24 AM Page 33 of 41
M:\GC\Oeneral Legal Advicc\2005-2006 Council Items\Drifo\05*25-06\Ch*pter 2-9C draft A.doc

COA Law Department
Responsible At^y: Kennard



1

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27

28
29
30
31
32

33
34
35

36

(2)

(3)

In the event the applicable Goal(s) or Subgoals have not been
achieved, then the Director shall evaluate the Bidder's/Proposer's
Good Faith Efforts to achieve those Goals or Subgoals as documented
in the compliance plan. The Director shall evaluate the compliance
plan based on the criteria established in Subsection (E) of this section.
The Director may request clarification in writing of items listed in the
compliance plan, provided such clarification shall not include the
opportunity to augment listed MBE/WBE participation or Good Faith
Efforts.

If the Director finds that a Bidder/Proposer didilbt make sufficient
" V'

icate his finding to the
Contract Awarding Authorirjtpr other appropriate City official. The
Director shall recommend to fc.Contort Awarding Authority that the
Bid/Proposal be rejected baseden failure to comply Xvith thft chapter.
The Contract Awarding Authority may. reject the Bftl/trotfbsal as not
in compliance with this chapter, winW advise the Cityftlanager of
additional considerations which may forth! the basis for accepting the
Bid/Proposal as being jgfffie^best overall iS^jesfrfSlthe Program and
the City.

If the Contract /faardmg AutiforiryJinds^that the Bid/Proposal does
not complyiwifi mis chapterA Bidder/Proposer may request a protest

^hearing. TBe City Manager has the^uthority to make the final
lecision, sfbje^ to council action, if required. In determining

er compliahce with this section has been met, the City Manager
rfermine tharthe e£E<5n of the Bidder/Proposer substantially

:bmplies \vith the purabsc of this chapter and such determination is in
rthe best interest of th/Program and the City.

(H) TheVejection of BidsjRjoposals in conformance with this section does not
affecMie ability o^tne Contract Awarding Authority to continue to evaluate
and coiwiderlhS^rnaining Bids/Proposals that achieve the Goals or
Subgoals or demonstrate Good Faith Efforts and to develop a
recommendation to city council for award of the Contract.

(I) The City purchasing officer may waive minor informalities in the
compliance plan. A minor informality is one that does not affect the
competitiveness of the Bid/Proposal.

Source: 1992 Code Section 5-7-22; Ord 031204-9; Ord. 031204-25; Ord. 031211-11.
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§ 2-9C-22 POST-AWARD COMPLIANCE PROCEDURES.
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(A) Upon award of a Contract by the city council that includes Goals or
Subgoals that are met, the Goals or Subgoals become covenants of
performance by the Contractor in favor of the City.

(B) The following schedules shall apply:

(1) For Construction Contracts, the Contractor must present a work
schedule that includes when the MBE/WBE Subcontractors shall be utilized
at the job site. This schedule is due^nor before the prjEConstruction meeting
with the project manager.

isional servjbe^Contracts, the
emaybt, mustferesent a written

(2) For professional and nonproi
Contractors or Consultants, as the c;
schedule of when the MBE/WBE Subcontractors shall Bfeutilized4>n the
project. This written schedule is due on&rjpefore execution^?jhe Contract
for services, when the final scope of work isSjetermined.

(C) All Contractors shall providejgubc. ontractor payment information to the
Contract Awarding Authority with Sach request forjjayment submitted to
the City. Hie Director shallbpnitor/Tubicontractof^articipation during the
course of the Contracfand snail have reasonable' access to all Contract-*. ft '• j*; •***
related documentfttioaheld by the Cfontra^tor, as established by rule.

All Consultants sJalXproyide Subcofisultant payment information to the
Contract^warding Authority with each request for payment submitted to
the CityJIhe Director snaUhipirifor Subconsultant participation during the
coursfitfof thetlpntract and sHall'have reasonable access to all Contract-
relapd documem^tion held*y the prime Consultant, as established by rule.

(E) Priolto.Contract clojeqiit by the Contract Awarding Authority, project
manager;-or Contract manager, the Director shall evaluate the Contractor's
fulfillment oftHe^contracted Goals or Subgoals, taking into account all
approved substitutions, terminations and changes to the Contract's scope of
work. Should the Director find the Contractor to have fulfilled the
contracted Goals, the Director shall so state in writing to the Contractor, the
Contract Awarding Authority, and the project or Contract manager. Should
the Director find the Contractor has not fulfilled the contracted Goals or
Subgoals, the Director shall provide the reasons for such conclusion and
recommend an appropriate Adverse Decision in writing to the Purchasing
Office with copies to the Contractor, the Contract Awarding Authority, the
project manager, and/or the Contract manager.
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(F) Notice of appeal from an Adverse Decision under Subsection (E) must be
filed within 14 calendar days from the date of receipt of the finding with the
Purchasing Office, including any written documentation to demonstrate how
the Contractor or Consultant, as the case may be, has complied with the
contracted Goals or Subgoals. The Purchasing Office shall hold a hearing
within 15 calendar days of receipt of notice of appeal on whether the
Contractor or Consultant has complied with the contracted Goals or
Subgoals. The Contract Awarding Authority, the project or Contract
manager, the Director, and the Contractor or Consultant shall participate.
The Purchasing Office shall make a Stifling in writing within 15 calendar
days after the close of the hearing cute,1 along \vftb a Ercbmmendation for
resolution of the Adverse Decision|if appropriatl

Source: 1992 Code Section 5-7-23; Ord. 03120*

§ 2-9C-23 POST-SUBMISSION CHANGES T<

Ord. 031211-11.

E-PL>LAN.
r ^ r^ —

(A) The Contractor or Consultant Cannot make changes to the compliance plan
or substitute MBE/WBE Subcontractors or Subomsultants listed in the
compliance plan without themof^mtten approvafof the Director.
Unauthorized changes or suDstirutionV shall be a violation of this chapter,
and may constitute grands fer reje^on-of thefeid or Proposal or cause

ilnation of the executed Gmtraqtjfor bleach,' and/or subject the
_ .. ww ttr* «.__ • •*

[idtfer/Proposer ro Contract penalties ordlher sanctions.

All r ee s t s for
Subconsu^ahts listed

'or substitutions of the Subcontractors or
compliance plan shall be made to the Director in

(B)

3'ftfid shall.clearly and tufy set forth the basis for the request. A
Conmctor/Con^tant shall Jot substitute a Subcontractor/Subconsultant or
perform the wortcaesign^teS for a Subcontractor/Subconsultant in the
compliance plan wiuLfts own forces unless and until the Director approves
such\ubstitution meriting. A Contractor/Consultant shall not allow a
substituted Subcdntractor/Subconsultant to begin work until both the
Director and the City's project manager overseeing the completion of the
Contract have approved the substitution.

(C) The facts supporting the request must not have been known nor reasonably
should have been known by the parties prior to the submission of the
compliance plan. Bid shopping is prohibited. The Contractor/Consultant
must meet with the Subcontractor/Subconsultant and negotiate with the
Subcontractor/Subconsultant to resolve the problem. If requested by either
party, the City shall facilitate such a meeting. Where there has been a
mistake or disagreement about the scope of work, the MBE/WBE can be
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a Solicitation but prior to award, or subsequent to award of a Contract, the
participation of such a Business Enterprise may be counted as provided in
the rules.

(H) If the City, as owner under the Contract, requires the substitution of a
Subcontractor/Subconsultant listed in the compliance plan, the
Contractor/Consultant shall undertake Good Faith Efforts to substitute with a
Like-Kind MBE/WBE Subcontractor/Subconsultant. If a competitive
agreement considering price, quality and delivery cannot be reached with
such Subcontractor/Subconsultant, thp£ontractor/Consultant shall make
Good Faith Efforts to obtain other MBE/WBE aubsttarfes so as to meet the
Goals or Subgoals, in conformanceytvith Sectiony-9C-21 (Pre-Award
Compliance Procedures). If the Goals or Subgollsxannot be reached and
Good Faith Efforts have been made V meet tfce Goal
Contractor/Consultant may
Subcontractor/Subconsultant:

(I) If a Cohtractor/Consultahit plans to hire a Suboqntractor/Subconsultaht on
any scope of work that was ngt$F£viously disclosed jottiS compliance plan,

tl obtain"the approvaripf the Director to modify
.make Good Faith Efforts to ensure that
jrtunitr to Bid pnfthe new scope of work.

the Contractor/Consultant si
the compliance plan and muj
MBEs/WBEs have a tffrop]

Source: 031204-25; Ord. 031211-11.'..Section 5-^^Ord. 031204&; Of

CHANGES TO THE SCOPE OF WORK.
^i '\

x \ *jPChanges-Ci.tJtie scopes of wwk shall be documented by the Contract
Awapoing Authority at the tube they arise, to establish the reasons for the

je and to doc^ent reaming changes in the applicable Goals for the
ract.

(B) For CT^nstructioi^ohtracts, where there is a change order that requires work
beyond the §cppe 6f trades originally required to accomplish the project,
then it is the duty of the Contractor to fulfill the Goals or to make Good
Faith Efforts to fulfill the Goals for that change order. Change orders that do
not alter the type of trades originally required to accomplish the project may
be undertaken using the Subcontractors and suppliers already under Contract
to the Contractor.

(C) For professional and nonprofessional services Contracts, when there is a
change to the scope of work which requires new, additional services beyond
the services originally required to accomplish the project, then it is the duty
of the Proposer to fulfill the applicable contracted Goals or Subgoals or to
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substituted only where an agreement cannot be reached for a reasonable
price for the correct scope of work.

(D) Substitutions of the Subcontractor/Subconsultant shall be permitted only on
the following bases:

(1) unavailability after receipt of reasonable notice to proceed;

(2) failure of performance;

financial incapacity;

refusal by the Subcontractor/SubconsultajS tcxfionor the Bid or
Proposal price; %, Jr.

mistake of fact or law about thS^lemdms of the^Sqope of wgrk of a
Solicitation where a reasonable pHce cannot be agreext;

to meet insurance,

(3)

(4)

(5)

(6)

(7) the Subcontractor' s/Sfbconsultarit's withdrawal of its Bid or Proposal.

failure of the Subcdntractor/Subconsu
licensing or bonding requirements; or

S-JorderThe Director's decisipwheujer to pcrmi\or deny the proposed substitution,
qrtfl the basis therfefoit' will be communicltett to the parties in writing by the

tor within seeft* usiness days* • —*

(E)

(F) Where lh^Gontractor/&nsultant has established the basis for the
substituti^tf) the satisfaction.p£fffe Director, he shall make Good Faith
Efforts™ fulfiO the compliance plan. The Contractor/Consultant may seek
the assistance offJSMBR iiftbtaining a new MBE/WBE
Subtontractor/SubSfensuttant. To fulfill the compliance plan, the
Conractor/ConsultamSrtiall first make Good Faith Efforts to substitute with
a Like&wd. MBg^wBE Subcontractor/Subconsultant If a competitive
agreement .considering price, quality and delivery cannot be reached with
such Subcontractor/Subconsultant, the Contractor/Consultant shall make
Good Faith Efforts to obtain other MBE/WBE substitutes so as to meet the
Goals or Subgoals, in conformance with Section 2-9C-21 (Pre-Award
Compliance Procedures). If the Goals or Subgoals cannot be reached and
Good Faith Efforts have been made to meet the Goals, the
Contractor/Consultant may substitute with a non-MBE/non-WBE
Subcontractor/Subconsultant.

(G) When a MBE/WBE is included in a Bidder's compliance plan and is
decertified or becomes ineligible to participate on contracts after issuance of
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make Good Faith Efforts to fulfill the applicable contracted Goals or
Subgoals for that change. Changes to the scope of work which do not alter
the type of services as originally required to accomplish the project may be
undertaken using the Subconsultants, Subcontractors and suppliers already
under Contract to the Proposer.

Source: 1992 Code Section 5-7-25; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§2-9C-25 SANCTIONS.

(A) The following violations of this chaptgfare unlawful and may result in
sanctions:

(1) providing false or misleadin^information Jb4he City in connection
with an application for or challenge ta^fertificatipn, recertification or
decertification as a MBE/WBE\;>V X\ J•*r'

(2) providing false qr misleading inf&m£ition.to the City inVonnectiont.
with submission of a Bid, responses to requests for qualifications or
Proposals, Good Faith Ef^fe dpcumentatib^,1 pe^f-award compliance,
or other Program operations;

(3) substituting MK/WB^Subctotraictors *fithout first receiving
approval fix sufji Substitutions; or 1**̂ '

v* ? • K It •

oznmittincfany other violatiolteof the provisions of this chapter.

(B) A Bidder^proposer, Comractpr, Subcontractor or applicant for certification
is subiecfTo; being barred, Suspefmed, or deemed non-responsible in future
City^olicitatioft^&nd contracts for a period up to five years, if it is found to
hav«

(3)

(4)

provided fals^ormisleading information in connection with an
)lication-ior certification or recertification;
Ll :-1 ' !^'^*«iii—.**

provided false or misleading information in connection with the
submission of a Bid or Proposal or documentation of Good Faith
Efforts, post-award compliance, or other Program operations;

failed to fulfill contractual Goals or Subgoals and thereby materially
breached the Contract; or

repeatedly failed to comply in good faith with substantive provisions
of this chapter.
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(C) When the Director, the Contract Awarding Authority, or any other City
official identifies a violation of this chapter, such violation must be referred
to the Purchasing Office for evaluation of proper sanctions. Such evaluation
shall include consultation with the Law Department prior to any
recommendation for sanctions.

(D) Department procedures shall be promulgated and conducted by the
Purchasing Office of the Finance and Administrative Services Department.

(E) A MBE/WBE that repeatedly and knowingly refuses to honor Bid or
Proposal prices is subject to being decertified by the Director, after notice
and hearing. f' v»yv

(F) Nothing in this chapter shall be deemed to prevent ttecjty attorney from
seeking criminal sanctions at municipal courier referring the matter to other
appropriate law enforcement authorities, as authorized bytfhis section.

(G) Where appropriate and lawful, the City mayW Contract impose a fixed sum <
as a penalty to be paid by the Rjdder/ProposerR\r an unexcused failure to
meet the Goals or Subgoals ono-Wherwise compfyw'iln the Program. In
addition, the City may dedutt from r&alnage any difference in subcontract
prices from substitutio^notmpprovralw the ffity.

(H) Ij^addition to othfcr sections available to lie City, the violation of any
>n of this cnajjHer may be inclju^dedas an incident of breach in each

Contract:^ f
^" > ^""" »t(I) For federally funded connects .administered pursuant to federal regulations,

sanctidfo ma^4^ imposed a&irovided therein.

Source: 1992 C<& Section 5-7^ Qfd. 031204-9; Ord. 031204-25; Ord. 031211-11.
\i:'« Ki>"

§2-9C-26 SUNSET PROVI

This chapter ofthe Code expires at the close of business December 31,2010,
unless prior to that date the city council votes to reauthorize the Program.

Source: 1992 Code Section 5-7-27; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§2-9C-27 INTERPRETATION.

Nothing in this chapter is intended, nor should it be construed, in the interpretation
of this chapter or its application, as authorizing violations ofthe competitive Bidding
statutes and professional services solicitation statutes promulgated by the Texas
legislature or federal constitutional standards as enunciated by the U.S. Supreme Court.
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Sowrce: 7PP2 Code Section 5-7-28; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§2-9C-28 SEVERABILITY.

If any section, subsection, clause, or provision of this chapter is held to be invalid
by a court of competent jurisdiction, the remainder of this chapter shall not be affected by
such invalidity.

Source: 1992 Code Section 5-7-29; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

PART 2. This ordinance takes effect on jT :̂- , 2006.
~f^ \T~&

PASSED AND APPROVED

,2006

APPROVED:

>. Will Wynn
>Mayor

•tî F

Spirley A. Gentry
City Clerk
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