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Telecommunications & Regulatory Affairs
RECOMMENDATION FOR COUNCIL ACTION

ITEM No. 62

Subject: Approve second reading of an ordinance granting a franchise agreement to Texas Gas Service, a division
of ONEOK, Inc. to provide natural gas distribution services.

Amount and Source of Funding: Funding in the amount of $6,548,600 in Franchise Fee Revenue was included in
the Fiscal Year 2006-2007 Approved Budget.

Additional Backup Material
(click to open)

D Ordinance

For More Information: Rondella Hawkins, Manager; (512)974-2422
Boards and Commission Action:Presented to Council Subcommittee for
Emerging Technology and Telecommunications.
Prior Council Action: First reading of Ordinance on 08/31/06, Ordinance
No. 20060831-26; Ordinance No. 860918-T,

Texas Gas Service, a division of ONEOK, Inc. ("TGS) is the primary provider of natural gas service in the City of
Austin. The current franchise agreement will expire on November 17, 2006.

Key terms of this non-exclusive franchise agreement are as follows:

Term: 10-year initial term with 10-year extension for total of 20 years

Compensation: Franchise Fee of five (5) percent of gross revenues paid to City on quarterly basis

Continuation of natural gas conservation program

Reserves City's right to regulate rates and the charges for the services of the Company to its customers as
provided by State law and the City Charter

Abide by City's current street-cut regulations and right-of-way management policies

City right to audit

Indemnification of the City

Third reading of ordinance is scheduled for October 5, 2006.
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ORDINANCE NO.

AN ORDINANCE GRANTING A FRANCHISE TO TEXAS GAS SERVICE, A
DIVISION OF ONEOK, INC., RELATING TO THE DISTRIBUTION AND SALE
OF GAS IN THE CITY THROUGH THE USE OF PUBLIC STREETS,
EASEMENTS, AND RIGHTS-OF-WAY; AND REPEALING ORDINANCE NO.
86-0918-T.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The council grants a franchise to TexasXras Service/Company, a division of
ONEOK, Inc., and its legal representatives, successors, lessees andsassigns, under the
following terms and conditions:

SECTION 1. Definitions.
~>v

-S*̂ "*̂  X

1.1. For the purpose of this Ordinance-the followingNtermspphrases, words and
their derivatives shall have the meaning%iven herein. When not inconsistent with the
context, words used in the present tense\include^h||future tense, words in the plural
number include the singular number^ words infihe singular number include the plural
number, and trie^use of any gendeffshall be applicablefto'all genders whenever the sense
requires. The-words "shall" and "will" are mandatoryjand the word "may" is permissive.

"**•' \. / \ V - - *yWords not defined^shall be givenHheir.common and-brdinary meaning.
1.2. "City" shall;mean the City'of Austin, Texas, a municipal corporation in the

State of Texas.
1.3. "City Manager'x^shall meanirie City Manager of the City, or his or her

authorized designate. \ x ^ ̂
f l \-•V-o'1.4. "City Parks" shall mean^and include all areas dedicated or used as a public
\ ^ \ f-f\: f

park, recreation afea^scientific area/wildlife refuge or historic site.
1.5. "CompaSy"vshall-rnean Texas Gas Service Company, a division of ONEOK,

Inc., a corporation organized-and existing under and by virtue of the laws of the State of
Oklahoma, authorized to transact and actually transacting business in the State of Texas,
its legal representatives, successors, lessees and assigns.

1.6. "Consumer" shall mean any person or organization within the corporate limits
of the City of Austin receiving and using gas from the Company for his or her own
appliances or equipment, whether or not the gas is billed directly to him or her, or to a
second party. (For example, in the case of a rental unit where the utilities are part of the
rent, the landlord is a Customer and the tenant is a Consumer.)

1.7. "Corporate limits" shall mean all areas lying within the City limits and full
purpose annexed adjacent areas, as they may change from time to time.
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1.8. "Council" shall mean the governing body of the City of Austin.
1.9. "Customer" shall mean any person or organization being billed for gas service

whether used by him or her, or by others.
1.10. "Director of Public Works" shall mean the Director of the Public Works

Department of the City, or successor in function.
1.11. "Distribution System" shall mean, in its entirety, all pipes, equipment and

other appurtenances and any portion thereof, used or necessary for the transporting and
delivery of gas to customers and consumers within the corporate limits of the City.

1.12. "Emergency" is defined as sudden and unforeseeable damage or malfunction
of a portion of the Company's Austin DistributiorFSystem that creates a threat to life,
health or property. L/^^ ^\ //

1.13. "End user" is defined as an individual or business,,other than a business that
\ \ f ' •<"' V

generates electricity for resale to wholesale or retail customerjjpthatxonsumes natural gas
during the pursuit of its private or commercial purpbses%/ft> XJ^vV

1.14. "Franchise" shall mean this Ordinance,7and all rightsVand ̂ obligations
established herein. /X?vK X:il̂

1.15. "Gas" shall mean natural gas and any synthetic gas distributed by the
Company through its Distribution System. /-—x. \;V S*

1.16. "Gross Revenues" shall mean~alL revenue derived .or-received, directly or
// X \ \ •/

indirectly, from the sale of gas to all classes of customers and consumers (excluding gas
sold to another gas utility in the City for resale-to itsfeustomers within the City) within

& J js , « ' • * » ' I t*a V si* i*n.. ./--I J s

the corporate limits of the Cit£ j|p/ v/
(1) "Gross Revenues'yshall include:

.revenues derived from the following 'miscellaneous charges';
•> *\. / • ' \ S_ T" '"J*1

si-. ;\ charges^to,connect, disconnect, or reconnect gas within the
vCity; \^
charges to hahdle^returned checks from consumers within the

•v t, O \' /

vsuch otffer^service charges and charges as may, from time to
time, beSauthorized in the rates and charges on file with the;v?f 1

f "X
receipts-fronf any non-utility or non-regulated services or products;
gross^~receipts from gas sales and gross receipts from gas
transportation;

(d) all revenues derived by the Company from the transportation of
Transport Gas through the Company's Distribution System within the
City to end users located within the City (excluding any gas
transported to another gas utility in the City for resale to its customers
within City);

(e) the value of gas transported by the Company for Transport Customers
through the System of the Company located in the City's Public
Rights-of-Way ("Third Party Sales") (excluding the value of any gas
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(b)
(c)
(d)

(e)
(f)
(gX

transported to another gas utility in the City for resale to its customers
with the City), with the value of such gas to be established by utilizing
either the purchase price of the Transport gas as reported to the
Company by its Transport customers or 110% of the Houston Ship
Channel Index of prices for large packages of gas published each
month in Inside FERC's Gas Market (or a successor publication or
another publication agreed upon by the City and Company) as
reasonably near the time that the transportation service is performed;
and

(f) receipts from sales of materials^lappliances or equipment.
(2) "Gross revenues" shall not include^^^ ^\ //

(a) the revenue of any person including, without/limitation, an Affiliate,
v\ >

to the extent that such revenue is also include.d\in Gross Revenues of
the Company;
sales taxes;
any interest income earned by thetCorhpany;

y^ *%'>%£\
all monies received from the lease or"sale:pf real or personal property,
provided, however, that this^exclusion does\not apply to the lease of
facilities within the City^s'public rights-of-way:/^
receipts for maintenance of appliances, machinery or equipment;
receipts for compensation for damageJofthe Company's property;

X&;| $^ 1 ̂ ' J /'J ^"-ty'"* ^T -̂;-"?

receipts for thefgelferation of ,electneity;y
\ contributionssinlaid of construction;|and
'-" -\ 1 XM ^ " *1V^ £'

^(iTN^reyenues billedXbut not ultimately collected or received by the^ ' V-^ \ / /-^ 'v v - -1'
Company. x-i^x.

1.17. "Publics-Easement" sMli^mean^those public easements held, owned or
~°£'~ ' *"• "**%.'' ***' JX* ^ *

controlled by the^jCity^the^ terms, conditions or limitations upon which are not
inconsistent witr^tfee construction or maintenance of a natural gas distribution system.

1.18. "Service Line" snail mean lines connected at or nearly at right angles to the
{ A \" '"v"/ ^ o o

Company's mains^and used to convey gas therefrom to the property line of customers
and/or consumersV X $

\ ^s. j<7
1.19. "Sidewalk"Js-thatfportion of a street which is not improved and maintained

for vehicular travel. ^—"**
1.20. "Street" or "Alley" shall mean a publicly dedicated or maintained right-of-

way, a portion of which is open to use by the public for vehicular travel.
1.21. "Unmetered Gas" shall mean that gas being moved under pressure from the

Company's main lines to the customers' and/or consumers' meter.
1.22. "Transport gas" or "transported gas" shall mean gas owned or controlled by

a user or its designee (i.e., gas that is purchased or otherwise acquired by an end user
from someone other than the Company) and delivered by such user or its designee to the
Company at a point on the Company's Distribution System, such point of delivery to be
defined by the Company, and carried, delivered or transported through the Company's
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system at a point of redelivery in the City by the Company to the user, for a fee. The
terms and conditions of the transportation arrangement, including but not limited to the
delivery point(s) of redelivery, measurement and location of title transfer, shall be as set
forth in the contract entered into between the Company and the end user and/or the
Company's transportation tariffs on file with the Railroad Commission of Texas or other
appropriate regulatory authority.

SECTION 2. Granting of Franchise.

2.1. There is hereby granted to the Company a non-exclusive Franchise to
maintain, construct, equip, extend, alter and otherwise establish and operate in the City,
as now or hereafter constituted, works, systems, plants, lines;and all related facilities\"\ i ' ~ ^\.
(including those now in service) necessary or appropriate to^sell, manufacture and store,
distribute, transport, convey or otherwise conduct, serve, supply and furnish the
inhabitants of the City and others, and to the City, whenever theXCity may desire to
contract therefore, gas for light, fuel, power, heat and^any and all othef^useful purposes,
and the said Company is hereby granted passage, righjtof-way in, under, along and
across, the right to occupy and use in any^and all lawfulCway during the life of this

to -Ci5V"p\ X ' " ^S'/
Franchise any and all streets, avenues, public-easements, rights-vpf-way, alleys, highways,
sidewalks and bridges, of the City, beneath the .surface of the same, as said streets,

'
avenues, public easements, rights-of-wavs^ alleys, highways, sidewalks, and bridges of
the City, now or may hereafter exist, and lawful purpose^asrherein mentioned.J ^ A j , ->" r4 II ^^

2.2, ThefCompany shalltbe allowed to operate and maintain all lines existing on the
^; |Jj|k1Ks?.ikV. r J I "• V VI \ '"\ /'J °

effective date oisthis Franchise' within City Parksi^or then existing on land hereinafterx • ̂ \ /->~' ''\ XL '
designated or used^as a City Park> but shall not undertake a major replacement of such
lines or lay new lines<within said Gity\Park.<? In the event that the Company has no

JP * "" ~"N . -JX -//
feasible and prudent^lterriatiye to laying \ainew line or replacing a line which avoids a

/:Y "V^1 % "*"-y r °
City Park, and thejcost associated therewith exceeds the cost of laying said line in whole

. l-j "\! "•'• ^ &
or in part within a^City Park byNl5%_or-more, then the Company may directly petition the
City Council fof-permission to cross City Park lands. The petition must include the
Company's grounds for its assertion that there is no prudent or reasonable alternative to
replacing or laying^a^linejmgpCity Park. Within ninety (90) days of the filing of said
petition, the City Council:ishall, in accordance with applicable law, including without
limitation, Texas Parks and Wildlife Code Chapter 26, either permit the Company to use
City Park land, or authorize the Company to, immediately upon completion of such
project, adjust its rates for gas service to permit recovery of such total excess costs plus
applicable financing charges at the then current prime rate over a period of three (3)
years, by surcharge.

2.3, The construction, maintenance, and operation of the Company's Distribution
System and property of the Company subject to this Franchise shall be subject to
ordinances and regulations passed or approved by the City Council, to the extent that
such ordinances and regulations are not in conflict with the laws of the United States, the
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State of Texas, or the orders, rules or regulations of the Railroad Commission of Texas or
other regulatory authority where such authorities have pre-emptive jurisdiction over the
subject matter of such City ordinances or regulations.

2.4. The initial term of this Franchise shall expire ten (10) years from the effective
date of this Franchise Ordinance, and shall include any period between November 17,
2006 and the effective date of this Franchise Ordinance. The Company agrees to provide,
no less than one (1) year before the expiration of the initial term, written notice of its
intent to renew this Franchise for the second ten (10) year term. At the end of the initial
ten (10) year term, the term shall be automatically renewed for one additional ten (10)
year term, unless:

(a) the Company is in material defaiilt^under the terms of this Franchise
*#" \.'<\/«>*</

Ordinance and written notice is given to the Company by the City; or
(b) written notice of intent to terminate, this Franchise at the expiration of the

Sf'VX ^y "V ""x

initial term is given to the City by th&Gompany; or \ f\
\' '"^ P 'f \f'V\ $

(c) written notice of intent to renegotiate this. Franchise at the^expiration of the- t • •! A * s < ? • /\£Lxiy
initial term is given to the Company bytrle.Gity. x? w

O 1 J J ^s >^ ^ *>-~~*-

2.4.1. Written notices specified in Section 2.4, above, must be provided one (1)
year before the expiration of the initial term.^-The notice sliall specify^either the desire tor ^-is^fef*. ^ *\. ^y
renegotiate or the desire to terminate this<jFraiiehise, in which'-event this Franchise shall

£/ XV^'K X- Vvr
either be renegotiated or terminated at the'end of the initial term^^After renegotiation, this
Franchise may be extended for an additional ten^lOyyeaAterm, which will include ten
(10) years from the date of the expiratioivof the inifiaKterm. The party that has beenv ' •* ,*i.i .. » r,.jv jj-ii >> -sas '̂ r j

provided noticeiof its intent'fto, seek to renegdJiateMe terms of this Franchise may
. / 'i'.^y*.-\ \- \\\ °pp\ _ /' J

withdraw its-requesKprior to the expiration of tnefinitial term of the Franchise, in which
event the Franchise^shall be renweCautomatically.
2.5. (A)(l) The Company shall noKransferfthis Franchise as part of a sale of stock or
assets involving the^Company^and somew alfbf its divisions and subsidiaries without the

& S r - J \ ,

written approval of the CounciK^xpressed'by ordinance, and such approval shall not be
unreasonably witHheld. \ >v s>P i\ \- ^^^-/

(2) The Council may revoke;this Franchise if the Company sells, transfers, conveys
or otherwise disposeSsof its rights or interests under this Franchise, or attempts to do so,
without the Council •svpripr;wfitten consent. All rights and interests of the Company shall
cease if this Franchise is'TeVoked.

(3) A transfer in violation of this section is void.
(4) The Company may not assign this Franchise to evade fee payment.
(B) In the event the Company expresses its intent by letter or contract to sell its

Distribution System located within the City of Austin, separate and apart from the other
assets of the Company, then the City shall have, prior to the completion of such sale of
the Company's Distribution System, ninety (90) days to provide notice to the Company
of its intent to exercise its option to commence purchasing the Company's Austin
Distribution System in the manner provided in Section 18 of this Franchise. The
Company shall provide the City with any information about the transferee of its
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Distribution System that is within its possession within seven (7) consecutive days of a
written request from the City. If at the end of ninety (90) days the City has not notified
the Company of its intent to exercise its option to purchase the Company's Distribution
System, the Company may proceed with its negotiations to transfer its Distribution
System. The Company agrees that no transfer of its Distribution System to any transferee
shall be completed prior to the City's approval of the transfer of the Franchise to a
transferee.

2.6. The separation of the utility and non-utility properties of the Company into
separate business organizations shall not operate to trigger the requirements of this
section.

\
SECTION 3, Acceptance by Company and Effective Date'

3.1. This Franchise shall be accepted^ by thef|Company^in writing, which
1 \s n •'•w. _(*", w * i"*". ".*** ~s *-J'\ % ^>*vyr '^•- :,'X J I

acceptance shall be filed with the City within sixty (60) days afteftthe, passage of this
Ordinance by the City Council, and when so acceptedSKis Ordinance shaJTbe a contract
duly executed by and between the City and the Company!\jJ\

3.2. The City, by the granting of this Franchise, does nbt>surrender or to any extent
lose, waive, imperil or lessen the lawful powers and rights now'Whereinafter vested in
the City under the Constitution and Statutes of the State of Texas and under the Charter
of the City to regulate the rates for^services of tne^Cpmpany; and the Company, by its

Jr ''' '^ \->^ J*7 \T" " 'V*rv' i
acceptance of this Franchise, agreesijhat 'all such lawful regulatory power and rights as

/ "\ ^v tfe*^ I-' M ̂ —*"the same may/from time to time^be vested in the City shall be in full force and effect and
^ -'l

subject to the'^xercise thereof by.the City at any time-and from time to time.
V -"' \ ''' ' - 'vv J ^ ~ - s

SECTION 4. Service.

4.1. Service shall be provided by means of the use of streets, alleys, Public
Easements, and other public rights-qf^way. If additional Public Easements are necessary,
they shall be thelresponsibility of^the'property owner requesting such service. All future
locations shall be\in^ space designated by the City. The Company shall not place its
facilities where the same'wiirinterfere with any existing cable television, electric, water,
street lights, fire lanes orcommunications lines, or obstruct or hinder in any manner the
various utilities serving the residents of the City.

4.2. The Company shall, as specified in its "Rules of Service,'* as are now, or as
shall in the future be approved by the City Council, or other regulatory authority having
jurisdiction, furnish service without unreasonable discrimination to all areas of the City.
The Company shall not deny service, or otherwise discriminate against applicants for
service, customers or consumers on the basis of race, religion, national origin, sex or
sexual orientation. The Company, and its successors and assigns, shall have the right to
adopt and enforce Rules of Service hereunder not inconsistent with the law of this
Franchise Ordinance.
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4.3. The City may require the Company to maintain a Termination of Service
Policy in its Rules of Service that is identical to or consistent with that applied to
similarly situated City utility customers. The City shall, commensurate with approval of
any such change in the Company's Rules of Service, provide for the recovery of the
prospective cost impact associated with the change or changes.

4.4. The Company shall maintain its property and equipment in good order and
condition consistent with the needs of the service to be rendered therefrom, but may not
be compelled to extend its facilities beyond the consumer's property line. It is
recognized that the Company shall retain full title in and right to its personal property
whether or not same is incorporated in real estatecTThe Company shall, at its own cost
and without expense to any of its customers^or prospe.ctiv.e/'customers wherever
permanent improvements are located on the premises of such^current or prospective
customer and/or consumer, construct and maintain a service^line of proper size and
capacity from its main to the property line of each'current^r prospective customer and/or
consumer. The Company shall in every instance, ̂ install all necessary linfe moving
unmetered gas. /y<^\ ^S^*

4.5. The Company's system and appurtenances\sriall be located, installed and
maintained so that, to the extent reasonably practicable, the^facilities^do not unreasonably
interfere with any improvements the City/may"deem propervto.make, or unnecessarily
obstruct the free use of the streets, alleys,ffiridges\Public Easements or public property.

4.6. The City Council may^in itsSiscretioiviHirsuant to the authority of the City
Charter, require a management auclit of the?Company's^^fations in the City. The costs
of such audit stialLbe borne byi thelCompany but{recoyerable through its rates.

A,','^-,^^ J fa *\L\ r J V 7A* -*V

4.7. ^The^Ebmpany shalPactively supportjthe conservation of natural gas by
designing, implementing, monitoringxand evaluating such conservation programs. The
extent of the CompanyJs^sjDecific participation^in the conservation of natural gas shall be
determined by OrdinanSesJhat the Council may adopt, from time to time, during the term
of this Franchise.^ The Company shall/work with the City to coordinate conservation
programs in a manner which^wiU^avoid unnecessary duplication and will enhance
benefits to the Community.i -.. i... j

SECTION 5. Usi&if Streets and Public Easements.

5.1. The Company is hereby authorized, licensed and empowered to do any and all
things necessary and proper to be done and performed in executing the powers and
utilizing the privileges herein mentioned and granted by this Franchise, provided the
same do not conflict with existing water pipes, sewers, electric power lines, telephone
lines, cable television lines and other authorized installations, and provided that all work
done in said streets, avenues, Public Easements, Rights-of-Way, alleys, highways,
sidewalks, and bridges by the Company shall be done with the utmost diligence and
without unnecessary inconvenience to the public or individuals. Further, the Company's
use of the foregoing shall be in accordance with all City Ordinances and the "Standard
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Specifications for Cuts in Public Rights-of-Way."
5.2. The mainlines of the Company shall be laid in alleys, streets, and avenues,

and other Public Easements, and when in streets and avenues, shall be laid parallel with
the curb line thereof, or in such locations as shall be most practical. The Company's main
lines shall be installed or replaced at depths which comply with all applicable state and
federal rules and regulations establishing minimum safety standards for the design,
construction, maintenance and operation of pipelines, provided, however, that in no case
shall any main be laid less than 18 inches below the established street grade, without
permission of the Director of Public Works.

5.3. When the Company shall desire to/lay) any mains hereunder, and before
commencing its construction work, it shall subrhirto the director of Public Works or

\<f \ \X'/
other proper authority an application for permit; and a map or plan showing the streets,
avenues, alleys, and other Public Easements wherein it proposes to-construct its facilities.\-^ /[ ^ ^k, \^
The Director of Public Works or other proper authority/shall respond in writing to the
Company within ten (10) calendar days of the Company/s submission^either approving or
rejecting the plan and if a rejection, listing the reasons for such Rejection. Actual
approval by the Director of Public Works or other proper-authority shall constitute a
permit to the Company for the opening oLalLof the streets/avenues, alleys and other

C J I O ^gj&^sip-'.isfjfa -\/ *• - 1, ^-W* ' •*

public places shown on the map or pl^f^andN:or the construction or laying of the
mainlines and other facilities or equipment by tfieXCompany. Provided, however, that it
shall not be necessary for the Company tbjsecure^permitjfor the laying of service lines
from the mainline pipes of the Company to«its customers\and/or consumers. Nor shall the
Company be^required to secure, afpermit in advance'/of excavation in the event of an

/^pr^ X } xu \l'AvL-/'/
emergency, lis defined herein,/proyided that the\gprnpany shall file with the Director of
Public Works no FaterMMn teff^lOj^d.ays after trie last day of such an emergency, the
information that the Company would^haye been^required to pre-file had there not been an

"" ! '". -

emergency and detailed^iiiformation thatedescribes the circumstances of said emergency.JUF "^ >• ' >\. WJP?''
5.4. In furtherance of'trie^public interest in safety, health and public welfare and to

. **-f X» '*>\ W
iacilitate the safe management ̂ qfjDUDhc right of way, the construction, expansion,
reconstruction, excavation, use,%rnaintenance and operation of the Company's
Distribution Systerirand property/is subject to all generally applicable City requirements.
In addition to any other City/requirements, the Company shall provide the City's Office
of Right of Way Management, or such other officials as the City may designate
construction plans and maps showing the routing of any new construction and
construction plans, forty- five (45) days prior to the commencement of construction
which involves an alteration to the surface or beneath the surface of the public right-of-
way, to the extent generally required. The Company shall not begin construction until the
plans and drawings have been approved in writing by the Office of Right of Way
Management; this approval shall not be unreasonably delayed. The Company shall
participate in the Austin Utility Location Coordination Committee ("AULCC") meetings
and coordinate new construction with the AULCC. The Company's facilities shall bear
the identification marks established by the AULCC if the facilities are installed after the
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AULCC establishes identification marks.
5.5. In the event of a conflict between the provisions of this Section 5 and those of

City Code Chapter 14-11 or other ordinance of general applicability that regulates the use
of City public rights-of-way, the provisions of the City Code shall govern.

SECTION 6. Work by the City and Others.

6.1. City reserves the right to lay, and permit to be laid, sewer, cable television,
water, telephone and other pipelines, cables and conduits, and to perform and permit to
be performed any underground or overhead worklthat may be necessary or proper in,
across, along, over, or under any street, alley, highway, Public Easement, or public place
occupied by the Company. The City shall be liable to the Company only for any damage
to the facilities of the Company, the producingfcause of which -iMhe negligence of the
City or its employees. . • - x i j6.2 If the City requires the Company to adapt or-conform its Distribution System,
or in any way alter, relocate or change its property to;;eriable any persori^firmfcorporation
or entity (whether public or private), other than the City^to use the public ways, the
Company shall be entitled to reimbursemenUfrom the persfo¥ffirm, corporation or entity. • • - . , ,, x^-^-^w. ,,, %N;vJ^r r . J,desiring or occasioning such change romany^and^all loss, cost or expense occasioned
thereby. k

SECTION 7. ̂  Changes for Governmental/Purposes.

7.1. Iffduring the period bfUhis Franchise^ the City shall elect to alter or change"*,..~$?\ r A^-xs^N. ^Mr *
the grade or alignrherit>of any^treet^alley or other'Public Easement, or any water pipe,
wastewater pipe, or anvdverhead oruridergrqund structure within the corporate limits or, ' '~'«*\ \.'f' -"'̂ Sj* jfy"
the extraterritorial Jurisdiction of the <IityJ*so as to conflict with the facilities of the

py' "&; iX 'W-—/
Company, the Company shall ;remove ojffelocate, as necessary, all of its facilities at its
own expense. Schedules for this^york<shall be developed by designated representatives of
the Company ancTttie City. If such representatives cannot agree on the schedule, the City
Manager, after consultation withythe Company, shall establish a schedule. This schedule
shall provide for a mimmunrof'thirty (30) days to exist between the time the schedule is
furnished to the Company-and the time that any specific work to be done by the Company
covered in the schedule is to begin.

7.2. Whenever any such project is funded, in whole or in part, with federal or state
highway monies, if the federal or state government provides compensation for utility
adjustments, the City shall request that compensation be provided to the Company by the
funding authority. If the City receives such requested utility adjustment compensation, it
shall deliver same to the Company.

7.3. The City shall allow in any rate-setting proceeding, or shall support in any
appellate proceeding, as a reasonable and necessary cost, amounts equal to all of the
capital facilities in the city, county and state capital improvement projects generally
Dale: 9/22/2006 3:06 PM Page 9 of 19 COA Law Department
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affecting the City incurred or budgeted by the Company from the end of the test period
through the twelve (12) months after new rates are expected to be set, as known and
measurable changes to the Company's rate base and cost of service. The Company's
reserve for depreciation shall be adjusted by an amount equal to deprecation on such
increment of capital costs for one-half of the known and measurable change period. The
Company in the alternative and at its sole option may choose to accept an addition to the
Company's rate base equal to two percent (2%) of the cumulative city, county, and state
capital improvement budgets affecting the Austin area. Either option shall be accepted,
adopted and otherwise supported by the City as meeting the Company's burden of proof
in support of such known and measurable changes^

£./ \i \ A,y

SECTION 8. Company Rules and Regulations, Jurisdiction.

8.1. The Company and its successors and assigns,shall have4the right to adopt and
r J ^ - & /- Y \ "^ $

enforce Rules of Service for service hereunder ribftinconsistent with\the Jaw or this
^>fX\ X^-'-N, */y

Franchise, and shall be subject to the original jurisdictionxOf the City ofsjothef regulatory
authorities having jurisdiction from time to time. \^'X

8.2. This Franchise shall be governed^in accordance .with and construed by the
<=> X>f.r,r ^V V X, JtS J

laws of the State of Texas. If there is a .dispute^between the^City/and the Company on
any issue arising under this Franchise Ordinance or the operation^of the Franchise created

riv /f'V''-%. ft //

thereunder, other than where an appeal istsubject/to theVTexas Gas Utility Regulatory Act
' ''' "̂ "̂  "V«i \ ** /..|

or subsequent regulatory authority,^ it may bejamendecHfrom time to time, the parties
agree that trial^pf such actionSsriall be vestedfexclusively in the Travis County State

^*^ jfe^s^-fr^/ v | - s t | i i L^^^ y^

District CourtsoRin^the United;States District CourCfpr the Western District of Texas.

SECTION 9.

9.1. The Company agrees^o actively seek to provide the best mix of gas supply at
the lowest prices ̂ consistent witKMtsuduty to provide safe and reliable services to its
customers. Thefp.ompany shalllinake an annual report to the City of its gas supply
activities relatingttpxAustin, and in addition shall provide such a report upon the
circumstances in which iHs-^equired to undergo a management audit as set out in this

"**<«y,;a us' ~ f -y -* C3 "-^

Franchise. ^^^^
9.2. The Company shall exercise its best efforts under reasonable terms and

conditions, to maintain an adequate supply of natural gas to meet the requirements of
residential consumers, hospitals and essential governmental services within the municipal
limits of the City of Austin.

9.3. The Company's undertakings shall be subject to its ability, by use of due
diligence and normal business methods, to obtain and place in service the necessary
materials and facilities. Moreover, the Company shall be excused from failure or delay in
performing such obligations if and to the extent occasioned by an act of God, fire,
explosion, flood, act of a public enemy, contagion or contamination hazardous to human
Date: 9/22/2006 3:06 PM Page 10 of 19 COA Law Department
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life or health, legal restraints, labor difficulties, material shortages, interruption or
deficiency of gas supply not attributable to default of the Company or, without
limitations, any other cause or combination of causes not reasonably within the
Company's ability to anticipate or control. The Company shall notify the City promptly
and in no case less than thirty (30) days of its intent to utilize this provision of this
Franchise. In any case of shortage of gas supply due to any cause where the Company,
by reason thereof, is unable to furnish gas for all purposes, preference shall be as
specified in the curtailment procedure set forth in its Rules of Service.

SECTION 10. Annexations by City.

// . . \\sC-7
The City shall notify the Company imiwriting of the. annexation of any new

territory into the city limits of the City. UponWceipt of notice of annexation from the
\- ^X. r* ^^^ X~-" ':^V

City, the Company shall have sixty (60) days to begin collecting and paying the
Franchise Fee for any revenues received fromv-ttfe/Company'sicustomers and/orJ V i, - ^ r s •-̂ s,̂ , JH-

consumers residing in the newly annexed territories.

SECTION 11. Fees, Rates.

11.1. Since the streets, rights-ofpvay, andtRublic Easements to be used by the
Company in the operation of its systemvwjthin .tmNboundaries of the City are valuable. /'•'"\ V"^ h \ ' ->^f^- \
public properties acquired and maintainedJby the Cit^latjgreat expense to its taxpayers,
and since the/grant to the Company of the use of said? streets, rights-of-way, and Public
Easements is:lfvaruable property;;right without whicH/the Company would be required to
invest substantial capital in righPof^w.ay costs ancl acquisitions, and since the City will
incur costs in regulating-and administering thej-Franchise, the Company shall, throughout
the term of this Franchise;- pay the CityttTte'^aggregate sum of five percent (5%) of the
Company's total gross reveliue^Sv(exclusiye'of the Texas Limited Sales Tax), collected for
gas utility service to consumefs\within the corporate limits of the City under the
Company's rates^effective from/time to time, excepting therefrom, however, the gross

• V** ^ / ' ^v'

receipts from gas solcLto the Cityyfor its own use.
11.2. The Francfiise-Fee shall be paid quarterly to the City on or before the 15th

day of the second month^following the end of the quarterly period for which said
payment is due. The Franchise Fee payment shall be made via electronic funds transfer.
At the time said payment is made, the Company shall deliver to the City's Office of
Telecommunications and Regulatory Affairs or successor in function, a summary
statement indicating the derivation and calculation of such electronic funds transfer
payment. For purposes of determining such fee, the books of the Company shall at all
reasonable times be subject to inspection by the duly authorized representatives of the
City, subject to the City providing twenty (20) days written notice to the Company of its
intent to conduct such inspection. The inspection and audit shall be limited to the three
(3) years immediately preceding the date of the written notice. The expense of all audits
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and reviews of all Company records for the purpose of the operation of this Franchise
shall be paid by the Company and recovered in tariff on file for this Franchise.

11.2.1 In the event any quarterly payment is made after 5:00 p.m. on the date due,
the Company shall pay to the City a late payment charge of the greater of:

(a) $100, or
(b) Simple interest at 10% annual percentage rate of the total amount past

due.
11.3. The Franchise Fee shall be in lieu of any and all other rentals or

compensation or Franchise, license, privilege, instrument, occupation, excise or revenue
taxes or fees and all other exactions or charges (except ad valorem property taxes, permit
fees prescribed by the City's Department of Public^Works^pecial/assessments for local
improvements, and such other charges imposed uniformly^ upon persons, firms or
corporations then engaged in business with thetCity), or permits upon or relating to the
business, revenue, Franchise, gas lines, installations.and syvstems,vconduits, storage tanks,
pipes, fixtures and other facilities of the Company andj^ll other property^pf the'Company
and its activities, or any part thereof, in the City wtiichsrelate to the^opejations of the
Company's gas distribution system. Xj\

11.4. Said Franchise Fee shall accrue-to the City ohly>so long as the City, after
notice and the opportunity to cure in the'instarice of disagreemenrtetween the parties,

A/* ~\*'"*!%!, V** 'iX*
does not charge, levy, require or collect&ny othei|rentals or compensation of franchise,
license, privilege, instrument, occupation\inspeetion^excise or revenue taxes, fees or
other exactions or charges relatingflo the-bperation of^tfte/Company's gas Distribution
System in the'Gity. as aforesaidt\ vf f 1 //

f \. i ( i . Y\ *-^»v *
11.5 ^The^Franchise Fees'.ctefined in the Franchise Ordinance are a reasonable and

necessary operatingUxpense of Company and may be fully recovered by Company by
collection from its customers in the feityvwhether asserted retroactively or prospectively,
by revising its ratexschedules, assessing<anaaaditional charge to the monthly bills of its

f.j" ^i&fr?"' *• WiiS'*'

customers within/the City, adding an additional charge to the Company's purchased gas
adjustment clause for the City orihsany legal manner approved by the City.

11.6. Company shall be allowed to fund, in the rate base, a reserve account to
provide for an orderlyaccumulation of funds necessary for payment of the five percent
(5%) Franchise Fee'specified'in'Section 11.1.

11.7. (A) Each transportation customer of the Company shall disclose to the
Company the purchase price of said gas. Should the transportation customer fail or
refuse to disclose or furnish such purchase price to Company, Company shall establish
same by utilizing 110% of the Houston Ship Channel Index of prices for large packages
of gas published each month in Inside FERC's_ Gas Market Report (or a successor
publication or another publication agreed upon by the City and Company) for the period
of time the transportation service is performed.

(B) The Company shall use all due diligence in collecting from customers any and
all fees required by this Franchise agreement, but shall not be responsible for paying
same to City if the Company's customer refuses to pay the fee imposed on the purchase
Date; 9/22/2006 3:06 PM Page 12 of 19 COA Law Department
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price of the gas transported, and remains delinquent in payment of such fee for a period
greater than thirty days. The Company shall be responsible for the uncollected fee on any
gas thereafter transported through the rights of way of the City to the Company's
transportation customer, but in ho event shall the customer be relieved.

11.8. (A) The City Council hereby expressly reserves the right, power, and
authority to fully regulate and fix the rates and charges for the services of the Company to
its consumers as provided by State law and the City Charter.

(B) The Company may from time to time propose changes in its general rates by
filing an application with the City Secretary for the consideration of the City Council.
Within a reasonable time consistent with law, thejpity Council shall afford the Company
a fair hearing with reference to the application ancFsnall eitfter approve or disapprove the
proposed changes or make such order as may be/reasonable. V^.rPL b^ '**** «x

(C) In order to ascertain any and all facts), the City Council or its designate shall
have full power and authority to inspect, or cause to/rJe inspected, the books of the
Company, and to inventory and appraise, or causeWlbe inventoried * and appraised, the
property of the Company, and to compel the attendance^pf witnesses andfilie production
of books and records. \/\

(D) The City shall not allow as to rates,or services an unreasonable preference or
/C*1":"^% Xi' "v --^advantage to anyone within a service classification, nor allow tnVCompany to subject

Kl XaifiSfeX \ ,./
anyone within a service classification tolany unreasonable prejudice or discrimination.

£4 4 $&f ̂ f^''»$\. ^V

Neither shall the Company grant, directly ,pr indirectly^an^rebate, in the form of money
or any other thine of value, to anv/<consumer in! ordeiutb" circumvent the rate schedules

* X A y-**' *-^ W^*~tr

filed with the/CityNpursuant tothislFranchise Ordinance.
(E) TheTGity^Council has,.'authority to requjre'the Company to allocate costs of

facilities, revenues?-'^expenses. vtaxes, and reserves between the City and other
Xv'-^r X x

municipalities or unincorporated areas; consistent with State Law.
11.9. The Companyjfagrees that the<C-ity may, at any time during the term of this

jSjJP -I *Sf? tl. S '"" Jr

Agreement, at the expensetfef.the Company, obtain expert assistance and advice in
determining fair-;"[just, and reasonable rates to be charged by the Company to its
consumers in thercorporate limitstefythe City, and in determining the extent to which the
Company is complying with the^terms and conditions of this Ordinance. The Company
agrees to pay reasohable^expenses in connection therewith, or reimburse the City for the
same, which expense trTe~66rnpany shall be entitled to recover through rates and tariffs.

11.10. The Company shall file annually with the City's Chief Financial Officer, or
his designate, no later than four (4) months after the end of the Company's fiscal year,
annual audited statements of the Company. The certified public accountant preparing the
statement shall certify that the statement is in accordance with applicable generally
accepted accounting principles.

SECTION 12. Indemnity.

The Company shall indemnify, defend, and save harmless the City, its agents,
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officers and employees, against and from any and all claims by or on behalf of any
person, firm, corporation, or other entity, arising from the Company's construction,
operation or management of its transmission or Distribution System, or arising from any
act of negligence of the Company, or any of its agents, contractors, servants, employees,
or licenses, including a breach of the Company's obligation under this Franchise
Agreement to provide the City information contained in written reports that is free of
material misrepresentation, and from and against all costs, counsel fees, expenses and
liabilities incurred in or about any such claim or proceeding brought thereon; except that
the indemnity provided for in this paragraph shall not apply to any liability resulting from
the negligence or intentional acts or omissions of,th1?City, its officers and employees. In
the event a claim allegedly arises from the concurrent fault ofoboth the City and the

"_ -
Company, the Company must indemnify the City to the full proportionate extent to which
the Company is found to be responsible. The City shall promptly^notify the Company of
any claim or cause of action which may be asserted/againstNtBehCity relating to or
covering any matter against which the Company^, Has^agreed, as^set\forth|above, to
indemnify, defend and save harmless the City. Theteompany resewesHhe^right, but not
the obligation, to employ such attorneys, expert witnesses^nd consultants as it deems
necessary to defend against the claim or cause^of action. Hne.Company shall have the1 " J. , ^
right to investigate, defend and compromis'e'al^claims referred* to, herein after conferring
with the City's Law Department. It is understood that it is not.ttfe intention of either the
yT %\ l*T\'-^ ' ^7

City or the Company to create anyjiability, righl/or<claim for the benefit of third parties
and this franchise ordinance is intended an8 shall be construed for the sole benefit of thei*'i-s.
City and the Company.

SECTION 13. V\ Insurance^

The Company^will-maintain a leveftofiinsurance in consideration of the Company's
obligations and risks undertaken pursuant to this Franchise that is consistent with best
industry practices'! Such insurance may be in the form of self-insurance to the extent

. ^ r |" '\ N^ '-'••»—-^ J

permitted by applicable law, underpin approved formal plan of self-insurance maintained
by the Company in accordance with sound accounting and risk-management practices. A
current certificate shall ;be-provided to the City. The Company shall be responsible for
paying all self-insurance^retention and insurance deductibles associated with the payment
of any claim arising from activities conducted under this Franchise.

SECTION 14. Equal Employment Opportunity.

14.1. The Company shall adhere to equal employment practices within the City of
Austin, and to all federal, state and local rules and laws pertaining to discrimination,
equal employment and affirmative action.

14.2. The Company shall provide equal employment opportunity to minorities,
women and the physically disabled at all levels and in all phases of operation. In
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addition, the Company shall promulgate an affirmative action policy which shall cover, in
addition to employment: training, the granting of internships, purchasing, and the
employment of subcontractors.

14.3. Company shall make all reasonable efforts to comply with its affirmative
action commitments.

SECTION 15. Forfeiture and Termination.

15.1. In addition to all other rights and powers retained by the City under this
Franchise or otherwise, the City reserves the right'to)declare this Franchise forfeited and

f ' & >*S.

to terminate the Franchise and all rights and privileges of trie^Company hereunder in the
event of a material breach of its terms and {.conditions. \ A .material breach by the

\i 1 • *v J

Company shall include, but shall not be limited to. the following: X
V\ ^ ^ v \(A) Failure on more than three (3) occasionsjo pay when^due the Franchise Fee

prescribed by Section 1 1 hereof. Failure to pay a single^nstallmenrof the Franchise Fee
• r i • V \ X !'> -.'*:/in full (including late payment charges in accordance vwith §11.2.1) within thirty (30)
days after the due date, in the absence of a bona fide disputevcommunicated to the City in
writing on or before the due date of the applicable FranchisecFee installment, is a material

*"

* . l ~ r(B) Failure to materially providef the services provided for in this Franchise
Ordinance; _

(C) Material misrepresentation/of fact in the application for or negotiation of the
Franchise; ancg^ fesj\ Ik J

(D) Conviction of any director, officer, employee or agent of the Company of the
offense of bribery\or>fraud ^connected with or^resulting from the awarding of this
Franchise to the Company:v Ni^X ^

15.2. The foregoing shall not constitute a material breach if the violation occurs
without fault of the Compahypr of its employees or occurs as a result of circumstances
beyond its control. CompanyNshalLnot be excused by mere economic hardship or by
malfeasance or the malfeasance of/its^irectors, officers, or employees.y -^ if v r J

15.3. In order^for the City to declare forfeiture, the City shall make a written
\-" '^4, ^'/

demand that the Company-comply with any such provision, rule, order, or determination
under or pursuant to tmVFfanchise. If the violation by the Company continues for a
period of forty-five (45) days following such written demand without written proof that
the corrective action has been taken or is being actively and expeditiously pursued to
completion, the Council may take under consideration the issue of termination of the
Franchise. The City shall cause to be served upon the Company, at least twenty (20) days
prior to the date of such a Council meeting, a written notice of intent to request such
termination and the time and place of the meeting. Public notice shall be given of the
meeting and issue which the Council is to consider.

15.4. The Council shall hear and consider the issue, shall hear any person
interested therein, and shall determine, in its discretion, whether or not any violation by
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the Company has occurred.
15.5. If the Council shall determine that the violation by the Company was the

fault of the Company and within its control, the Council may declare the Franchise of the
Company forfeited and terminated, or the Council may grant to Company a period of
time for compliance. Nothing herein shall be deemed a waiver of the Company's right to
pursue all available legal remedies.

SECTION 16. Change of Control.

Upon the foreclosure or other judicial sale^of all or a substantial part of the
Distribution System within the corporate limits of-the City, (kuponHhe leasing of all or a

/ / v>^ i&xsubstantial part of the Distribution System, the] Company sliallfnotify the City of such
fact, and such notification shall be treated as a notification thaba;change in control of the

V '\ A ^ "^'K^X.

Company has taken place and the provisions of Hhiss Franchise governing the consent of
the Council to such changes in control of the Company/shall apply.

">I

SECTION 17. Receivership and Bankruptcy. {

17.1. The Council shall have the righttoicancel this Franchise one hundred twenty
^ -" "*̂ "' ~i ii ± -

(120) days after the appointment of a receiver oV trustee to take over and conduct the
business of the Company, whetherTin receivershi^reorganization, bankruptcy or other
action in proceeding, whether voluntaryS-or involunta^y,/unless such receivership or
trusteeship shall- have been vacated prior to thefexpiration of said one hundred twentyr f,\-. •! :i\_ ,«.,,.,, -. ,»t r i-»^\ * jss* •*
/-i ^r\\ J /^jffl.^-Hs;!-•«»». p-^t^-vi
(120) days, or unless^ |>u'A

17.2. Witlin^one hunclreciftwenty (120)^days after his or her election or
^ -i\ 'W*5'|\

appointment, such receiyeror trustee^shall have1 fully complied with all the provisions of
this Franchise and reniediedjall defaultsNihereunder; or

£'f N* "V \~ :s
17.3. Suchireceiver or^trustee, within one hundred twenty (120) days, shall have

f,"J \* ' 'X A'' J \ / J *
executed an Agreement, duly^apprpj/ed by the court having jurisdiction, whereby the
receiver or trustee-assumes and agrees to be bound by each and every provision of this
Franchise grantedHathe Company.

SECTION 18. Purchase:

18.1. The City shall have the option to purchase the Company's Distribution
System within the City of Austin.

18.2. The following are conditions precedent to the exercise of City's option to
purchase:

18.2.1. The City must provide the Company with written notice of the City's
intention to exercise its option to purchase the Company's property devoted to the
Distribution System.

18.2.2. Within thirty (30) days after receipt of the notice of intention to exercise its
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option, the Company shall make a written offer ("Offer") stating the cash price at which
the Company is willing to close the purchase and sale of the Distribution System., Within
ninety (90) days of the receipt of the Offer, the City must give written notice to the
Company (a) that the Offer is rejected and the appraisal procedures set forth in Section
18.3 are to be initiated, (b) that the City agrees to purchase the Distribution System for
cash at the cash price stated in the Offer, or (c) withdraw its notice of intent to exercise its
purchase option.

18.2.3 If the City agrees to purchase the Distribution System at the price stated in
Company's Offer, the parties shall negotiate the terms of a definitive purchase agreement
in good faith. Closing shall take place withinjthirty days after satisfaction of all
conditions precedent to the sale in the purchasefagfeement lire satisfied, or at such other

& \ -\XVtime upon which the parties may mutually agree^. r -/
18.3. Upon initiation of the appraisal prpcedures seMorth in this section, the

Company and the City shall each appoint an appraiserJwithin\Uiirty (30) days after
delivery of the written election for appraisal under^Sectibn 18.2. The appraisers shall be

¥•*" v ?L. >t **** rf*^*^
experienced in the evaluation of gas distribution systems, and neither appraiser shall havei o J jgs •*,-> ^ rr-v^j^--

worked for either the City or the Company withinMive (5) years of the date of
appointment or be otherwise disqualified from renderingNindependent judgment. The
City and the Company shall each immediatel}ltpjovide the riamejonailing address and
telephone number of its appointee to the other^party. The appointed appraisers shall
agree on the appointment of a third appraiser witjifliFe^ualifications.

18.3.1 ̂ ithin thirty (30) day^afterrappointrnerit^of the third appraiser and after no
less than leastl;fifteen (15) %ays{written notice to/|the parties, the appraisers shall

•*t-s". ",a~^\ I < >H %.''~$**-.Ls
commence theiF"determination/6f ,the appraisal value of the Distribution System.

.^V-'iJNt '*-'*-^' \ X^S*^
18.3.2. Withinrninety (90) days^fter the commencement of the appraisal process,

the appraisers shall each file with the\tity and«the Company a written proposed decision
sr*f? r "X N? > Jb'

on the appraised valuer-including detailed ̂ written findings explaining the basis of the
proposed valuation. The factorsjor the appraisers to consider in arriving at a fair market
value for the Company's facilities, shall include, but not be limited to, the following:

•t SJ-* t̂ fj -%X

(A) the book'value of thevassets constituting the Company's Distribution System
^ '̂"fN*. j*' f

within the City of Austin ;r;f%/
(B) the age and condition of the physical plant and equipment;
(C) the discounted future revenue stream generated from the customer base; and
(D) the remaining useful life of the Company's distribution system within the City

of Austin.
18.4. Closing shall be held at a mutually agreeable location one hundred twenty

(120) days after the City's receipt of the Offer ninety (90) days after the final decision of
the appraisers becomes final. At the closing, the City shall pay in the case the cash price
stated in the Offer or the final appraisal value, as appropriate.

18.5. The time periods specified in this section may be modified or extended only
by a writing duly authorized and executed by both the City and the Company. Such
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authorization shall not be unreasonably withheld, provided that any such request shall be
made in writing and received by the other party within a reasonable time prior to the
expiration of the time period sought to be extended.

18.6. In the event the City decides not to purchase the Company's Distribution
System or the City is financially unable to close the purchase of the Company's
Distribution System within the time set forth herein, the City's purchase right shall be
deemed waived and the City shall reimburse the Company for all the Company's costs
and expenses expended in preparing for the purchase transaction.

SECTION 19. Severability.

.
19.1. If any word, phrase or one or more provisions of'this Franchise are held to

be void, voidable, or unenforceable by a court OT>competent jurisdiction in a final judicial
action, the word(s), phrase(s), or provision(s) are^se^ered%om theYremaining ̂ provisions
of the Franchise. Such a word, phrase, or provisiorirshall not affect the)legalify, validity,
or constitutionality of the remaining portions of fthis^Franchise. Th£TCity and the
Company enter into this Franchise and each of its provisions regardless of any provision
that is held to be illegal, invalid, or unconstitutional, providedphowever, that the City and

S • X "V- •':X1-'XV
the Company each reserves the right to /terminate the Agreement authorized by thisif Viv-fs. . r""-FFranchise Ordinance if any provision set out herein is hekUto be illegal, invalid or

LA /A-*' 'S- «, * °unconstitutional. -^ v\ ft ^^ f\
19.2. Nothing herein contained shall be construed as granting any exclusive

f \ ^ "•''< •&*** *> '! £* ">tl-B*- " O J

Franchise or right,
* -,<JJ,,;,> ^*v

SECTION 20. Interpretation:
^^^^^^^^^^^^^^^^^^— taM-l. ^

The use of captions .orvheadings for the various sections of this Ordinance are for
•£•3" *f- *" * -^V ^"^ \* f

convenience of parties only^nd do not/reflect the intent of the parties. The rule of
interpretation to resolve ambiguities in>a contract against the party drafting such contract
shall not apply to'this Franchise. fr<y/

SECTION 21. Dispute;Resolution.

21.1. If a dispute arises out of or related to the Franchise, or the breach thereof, the
parties agree to negotiate prior to prosecuting a suit for damages. However, this section
does not prohibit the filing of a lawsuit to toll the running of a statute of limitations or to
seek injunctive relief. Either party may make a written request for a meeting between
representatives of each party within fourteen (14) calendar days after receipt of the
request or such later period as agreed by the parties. Each party shall include, at a
minimum, one (1) senior level individual with decision-making authority regarding the
dispute. The purpose of this and any subsequent meeting is to attempt, in good faith, to
negotiate resolution of the dispute. If within thirty (30) calendar days after such meeting,
Dale; 9/22/20063:06 PM Page 18 of 19 COA Law Department
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the parties have not succeeded in negotiating a resolution of the dispute, they will
proceed directly to mediation as described below. Negotiation may be waived by a
written Agreement signed by both parties, in which event the parties may proceed
directly to mediation as described below.

21.2. If the efforts to resolve the dispute through negotiation fail, or the parties
waive the negotiation process, the parties may select, within thirty (30) calendar days, a
mediator trained in mediation skills to assist with resolution of the dispute. Should they
choose this option, the City and the Company agree to act in good faith in the selection of
the mediator and to give consideration to qualified individuals nominated to act as
mediator. Nothing in the Franchise prevents theggazties from relying on the skills of a
person who is trained in the subject matter o||trie disputejjor a|contract interpretation
expert. If the parties fail to agree on a mediator within tKirty"(30) calendar days of
initiation of the mediation process, the mediatd%shall be selectefiyby the Travis County
_ * Î̂ T. . ~ ^P'̂ ^dv

Dispute Resolution Center (DRC). ^
21.3 The parties agree to participate in mediation in good faithvfor,up to thirty

*- ^^ *- ^ ^«»'$#|D^ *"*̂  "*'S*"-'«'̂ . >&^!£

(30) calendar days from the date of the first mediation session. TKblpity and the
Company will share costs of the mediator selected to mediate, the dispute, equally.

i s '̂ ;f: -$\

PART 2. In compliance with Article XI (Jlrftnchises and PublicJlJ/ilities), Section 3
(Ordinance Granting Franchise] of the Gity ChaAeibthe Company shall bear the expense

&&H- ^W^tt^*"^^ •&.. C *̂

of publishing the full text of this ordinance|in-a newspaper of general circulation in the
^^ ffi'*-"i$$& %&i$iii " **™ ^ .̂ ^^w™^**^ ^"^

City within five days after each oflthelthrePreadings oHm'sTordinance.
ss, J |f\**^ -i-tf^ !* ^^ i^l "'ft^J3^s^

PART 3. Ifjffiyioftthe terms oflFhis ordinance conflict?with the City Charter, the terms of
the Charter prevail"1!' .

PART 4. OrdinancefNo?|4-0918-T istFpeakt oh the effective date of this ordinance.

PART 5. This ordinance tailljeffect on^ , 2006.

PASSED AND JfePROVED -" -

,2006
Will Wynn

Mayor

APPROVED:
David Allan Smith

City Attorney

ATTEST:
Shirley A. Gentry

City Clerk
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