

Bidding Requirements, Contract Forms & Conditions of the Contract


Invitation for Bids (Small Projects)
Section 00020S

This document replaces Standard Contract Documents Sections 00020, 00100, 00700 and 00810.  It can only be used for bids under the administrative approval limit, when MBE/WBE goals are not required.  This document must be edited to meet specific project needs.  Delete this and all other instruction boxes prior to final printing.
CITY OF AUSTIN

INVITATION FOR BIDS

PROJECT NAME:









ADDRESS:









PROJECT NUMBER(S):









DATE:










PROJECT MANAGER:        telephone (512)       email      
CONTRACT COMPLIANCE SUPERVISOR:       telephone (512)       email      
The City of Austin, hereafter called OWNER, is requesting sealed written Bids for furnishing all labor, materials, equipment, supervision and performing all Work required for the above referenced Project.  Following are the Instructions to Bidders, the Conditions of Agreement and a list of other Bid and Contract Documents.  Bidder is cautioned to refer to the other Bid Documents for further details.

1 - INSTRUCTIONS TO BIDDERS

1.1
Project Description.  The Work consists of 






.

1.2
Bid Documents may be obtained at 





.  No deposit is required.

1.3     
Sealed Bids will be received at the Contract Management Department, 105 W. Riverside Dr., Suite 210, Austin, Texas and then publicly opened and read aloud in the Suite 210 Conference Room.  All bids are due prior to 




.  All Bids not received prior to the date and time set forth above will be returned to the bidder unopened.  The time stamp clock in Suite 210 is the time of record and is verified daily with the local time service (512-476-7744).

1.4
A <mandatory/non-mandatory> Pre-Bid Conference will be held on 








 at 







 Austin, Texas.  Attendance is mandatory unless otherwise stated.  Bidders must attend any mandatory Pre-Bid Conference and are encouraged to attend any non-mandatory Pre-Bid Conference to ensure their understanding of Owner’s bidding and contracting requirements, particularly M/WBE Procurement Program requirements.  If the Pre-Bid Conference is mandatory, the bidder must arrive and sign-in within fifteen (15) minutes of the scheduled start time of the meeting.  Otherwise, the bidder will not be allowed to submit a Bid for the project.
1.5
Contract Time is of the essence and all Work shall be completed within __ (working / calendar) days after the Notice to Proceed, in accordance with the Bid Form, Section 00300.  Liquidated damages are $

 per (working / calendar) day, in accordance with the Bid Form, Section 00300.

1.6
MBE/WBE or DBE.  All City construction procurements are subject to the City’s Minority-Owned and Women-Owned Business Enterprise Procurement Program found at Chapter 2-9 A of the City Code, as amended.  The Program provides Minority-Owned and Women-Owned Business Enterprises (MBEs/WBEs) or Disadvantaged Business Enterprises (DBEs) full opportunity to participate in all City contracts.  No subcontracting goals have been established for this solicitation.  However, if bidder identifies areas of subcontracting, bidder shall comply with the procedure specified in Section 00450, MBE/WBE No Goals Form.

1.7
Bid Guaranty.  All Bids shall be accompanied by a cashier's check or certified check, made payable to City of Austin, or a bid bond with Power of Attorney attached, issued by a solvent surety authorized under laws of the State of Texas and acceptable to OWNER, in an amount of not less than five percent 
(5%) of the total Bid.

Bid guaranty accompanying the Bid of apparent low bidder will be retained until Contract is awarded and successful bidder executes Contract and furnishes required insurance, after which bid guaranty will be returned to the bidder.  Bid guaranty accompanying second lowest bidder will be retained until Contract is awarded.  All other bid guaranties will be returned after Bid certification.
1.8
Performance and Payment Bonds.  A Performance Bond is not required.  If the Contract Amount (as may be amended) exceeds $50,000, CONTRACTOR shall furnish OWNER with a Payment Bond in the form set out in Section 00620.  When a Payment Bond is required, it shall be issued in an amount of one hundred percent (100%) of the Contract Amount by a solvent surety company authorized to do business in the State of Texas, and shall meet any other requirements established by law or by OWNER pursuant to applicable law.  The bond shall be in a form acceptable to OWNER and shall be issued by a surety which complies with the requirements of Art. 7.19-1, Texas Insurance Code (1997).
1.9
Minimum Wage Rates have been established and are specified in Section 00830, Wage Rates and Payroll Reporting.
1.10
Sales Tax Exemption.  OWNER is a tax exempt organization as defined by Chapter 11 of the Property Tax Code of Texas.  Bid shall not include sales tax on materials, supplies, or equipment which are exempt in performance of the Contract.  OWNER will furnish CONTRACTOR with a Sales Tax Exemption Certificate to be issued to Suppliers in lieu of the tax.

1.11
Submission of Bid.  Each Bid shall include the following:


a)
One copy of Bid completed and signed in ink.


b)
Acknowledgment of receipt of Addenda issued in spaces provided in Bid form.


c)
Required bid guaranty.


d)
Copy of Articles of Partnership or Incorporation and resolution, or corporate board minutes empowering signatory to bind bidder, attested by an officer of bidder.

e) One copy of MBE/WBE No Goals Form (Section 00450) completed and signed in ink.

f) One copy of Nonresident Bidder Provisions (Section 00475), completed and signed in ink.

g) Required information indicated in Drawings or Specifications.
h) One copy of Title VI Assurances Appendix A (Section 00631), completed and signed in ink. 


Bid shall include all specified items in this section and be placed in an envelope, sealed and clearly identified on outside as a Bid to OWNER, with project name, and name and address of bidder.  If sent by mail, address to: City of Austin, Contract Management Department, 105 W. Riverside Dr., Suite 210, Austin, Texas 78704.  Failure to submit Bid in this manner may subject bidder to disqualification.

1.12
Withdrawal of Bid.  A Bid may be withdrawn by a bidder, provided an authorized individual of the bidder submits a written request to withdraw the Bid prior to the date and time set for receiving the Bids.

1.13
Submission of Post Bid Information.  Apparent low bidder shall submit to OWNER the following within three (3) business days of notification of status as certified low bidder:


a)
Completed Nondiscrimination Certificate.


b)
Letter(s) of intent between bidder and MBE/WBE or DBE Subcontractor(s).


c)
Such information as is required to evaluate Bid or bidder.
1.14  
Award and Execution of Contract.  OWNER reserves the right to reject any or all Bids and to waive any informality in any Bid or solicitation procedure (a minor informality is one that does not affect the competitiveness of the bidders).  If the Bid Documents include Bid alternates, OWNER has established a priority order (Alternate No. 1 has highest priority) for acceptance of the Bid alternates based on the Project needs and budget.  Alternates will be accepted in the order listed on the Bid Form, not to exceed the construction contract budget.  Bidders are to respond to all alternates listed on the Bid Form, even if acceptance or rejection of an alternate will not change the Bid amount.  For purpose of award, total amount Bid including accepted Bid alternates will be considered the amount of Bid.  

In case of conflict between any unit prices and extensions, unit prices shall govern.  Quantities listed in unit price Bid form are to be considered approximate quantities and will be used only for comparison of Bids.  Payment to CONTRACTOR will be made only for actual quantities of Work performed or materials furnished in accordance with Contract and it is understood that quantities may be increased or decreased.

Award of Contract will be to the lowest, responsible bidder.  OWNER may not award Contract to a nonresident bidder unless the nonresident underbids the lowest bid submitted by a responsible resident bidder by an amount that is not less than the amount by which a resident bidder would be required to underbid the nonresident bidder to obtain a comparable contract in the state in which the nonresident’s principal place of business is located.

Award of Contract will occur within the period identified on the Bid form, unless mutually agreed between the parties.  Within five (5) Calendar Days after written notification of award of Contract, CONTRACTOR shall deliver to OWNER signed Agreement, Insurance Certificate(s) and other documentation required for execution of Contract.  Contract will not be binding upon OWNER until it has been executed by both parties.  OWNER will not be liable for any delays prior to the award or execution of Contract.

All CONTRACTORS must be registered to do business with OWNER prior to submission of a Bid.  Subcontractors must be registered with the OWNER prior to execution of a contract.  Prime Contractors are responsible for ensuring that their Subcontractors are registered as vendors with the City of Austin.  Registration can be done through the OWNER’s on-line Vendor Registration system.  Log onto https://www.ci.austin.tx.us/vss/Advantage and follow the directions.
Notwithstanding anything in this Section 00020S to the contrary, the OWNER may award a contract for construction services in an amount of less than $100,000 to a bidder whose principal place of business is in the City of Austin and whose bid is within 5% of the lowest bid price received from a bidder whose principal place of business is not within the City of Austin, if the City finds that the local bidder offers the City the best combination of contract price and additional economic development opportunities for the City created by the contract award including the employment of resident of the City and increased tax revenues to the City.  

1.15
Partnering.  To complete this Work most beneficially for all parties, OWNER desires to form a Partnering Team among OWNER, E/A, CONTRACTOR, and Subcontractor(s).  This relationship will draw on the strength of all parties to identify and achieve mutual goals.  The objectives are effective and efficient Contract performance, intended to achieve completion within budget, on schedule, and in accordance with the Drawings and Specifications.  The partnering relationship will be multilateral in makeup and participation will be totally voluntary.
1.16
Anti-Lobbying and Procurement.  A City Ordinance prohibits lobbying activities or representations by the bidder between the date that the Invitation for Bid is issued and the date of contract execution. The text of the City Ordinance is posted on the internet at http://www.cityofaustin.org/edims/document.cfm?id=161145. During the no-contact period, the bidder may communicate only through the Project Manager and if the bidder makes a representation to a member of the City Council, a City board, or any other official, employee, or agent of the City, other than the Project Manager, the bidder's bid is disqualified, unless an exception applies.  If a bidder desires to make a representation, including a complaint, to a City official, employee, or agent during the no-contact period, the bidder shall submit the representation in writing only to the Project Manager.  If a bidder does not receive a response from the Project Manager, the bidder may contact the Contract Management Director.  A contract awarded to a bidder who has violated these provisions is voidable by the Owner. If a bidder has been disqualified under these provisions more than two times in a sixty month period, the purchasing officer shall debar the bidder from bidding for a period not to exceed three years, provided the bidder is given written notice and a hearing in advance of the debarment. 
1.17
City’s Minority-Owned and Women-Owned Business Enterprise (MBE/WBE) Program Requirements.  Good Faith Efforts.  When a bidder cannot achieve the MBE/WBE goals or subgoals established for the project, the bidder must document its Good Faith Efforts to meet the goals or subgoals.  Good Faith Effort evaluations will consider, at a minimum, the bidder’s efforts to do the following:

(1)
Soliciting through at least two reasonable, available and verifiable means MBEs/WBEs within the Significant Local Business Presence boundaries at least seven (7) business days prior to the bid opening date to allow the MBEs/WBEs to respond to the bid.

(2)
Providing interested MBEs/WBEs adequate information about the bid documents and requirements, including addenda, in a timely manner to assist them in responding to the bid.

(3)
Negotiating in good faith with interested MBEs/WBEs that have submitted bids to the bidder.

(4)
Publishing notice in a local publication such as a newspaper, trade association publication or via electronic/social media.

(5)
Not rejecting MBEs/WBEs as being unqualified without sound reasons based on a thorough investigation of their capabilities.

(6)
Making economically feasible portions of the work available to MBE/WBE subcontractors and suppliers and to select those portions of the work or material needs consistent with the available MBE/WBE subcontractors and suppliers, so as to facilitate meeting the goals or subgoals.

(7)  
The ability or desire of the bidder to perform the project work with its own organization does not relieve the bidder of the responsibility to make Good Faith Efforts.

(8)
Bidders are not required to accept higher quotes in order to meet the goals or subgoals.

(9)
Effectively using the services of Minority Person/Women community organizations; Minority Person/Women Contractors groups; local, state and federal Minority Person/Women business assistance offices; and other organizations to provide assistance in solicitation and utilization of MBEs, WBEs and/or DBEs.

(10)
In assessing minimum Good Faith Efforts, the OWNER may consider (1) whether the bidder sought guidance from the City of Austin Small and Minority Business Resources Department (SMBR) on any question regarding compliance with these requirements; and (2) the performance of other bidders in meeting the goals.

For additional information, refer to the MBE/WBE Compliance Program Requirements Volume of the Project Manual.

Bid shopping is not allowed in conjunction with this solicitation and may result in the disqualification of prospective bidders and subcontractors.  

2 - CONDITIONS OF AGREEMENT
2.1
Before Starting Construction.  No Work shall be done at the site prior to the preconstruction conference without OWNER's approval.  No later than the preconstruction conference, CONTRACTOR shall submit to Owner’s Representative for review and approval a preliminary progress schedule indicating the times (number of days or dates) for starting and completing the various stages of the Work, including any Milestones specified in the Contract Documents, and identifying when all Subcontractors will be utilized.
2.2
Reporting and Resolving Discrepancies.  If during performance of the Work, CONTRACTOR discovers any conflict, error, ambiguity or discrepancy within the Contract Documents or between the Contract Documents and any provisions of any such law or regulation applicable to the performance of the Work or of any such standard, specification, manual or code or instructions of any Supplier, CONTRACTOR shall report it to Owner's Representative in writing at once, and CONTRACTOR shall not proceed with the Work affected thereby until an amendment or supplement to the Contract Documents has been issued by  one of the methods indicated in paragraph 2.3.   CONTRACTOR shall be liable to OWNER for failure to report any such conflict, error, ambiguity or discrepancy of which CONTRACTOR knew or reasonably should have known.

2.3
Amending and Supplementing Contract Documents.  The Contract Documents may be amended to provide for additions, deletions and revisions in the Work or to modify the terms and conditions thereof in one or more of the following ways:


a)
Change Order.


b)
Time Extension Request.


In addition, the requirements of the Contract Documents may be supplemented, and minor variations and deviations in the Work may be authorized, in one or more of the following ways:


a)
review of a Shop Drawing or sample.


b)
written interpretation or clarification.


A written Change Order executed by OWNER and CONTRACTOR is required before CONTRACTOR commences any activities associated with a change in the Work which, in CONTRACTOR's opinion, will result in a change in Contract Amount and/or Contract Times.
2.4
Subsurface and Physical Conditions.  CONTRACTOR hereby covenants that it has examined the site of the proposed Work and is familiar with all of the conditions surrounding construction of the Project, having conducted all inquiry, tests and investigation deemed necessary and proper.  


Notwithstanding any other provision of this Contract, CONTRACTOR shall be solely responsible for the location and protection of any and all public lines and utility customer service lines in the Work area.  CONTRACTOR shall notify "One Call" and exercise due care to locate and to mark, uncover or otherwise protect all such lines in the construction zone and any of CONTRACTOR's work or storage areas.  OWNER reserves the right to repair such damage CONTRACTOR may cause, at CONTRACTOR's expense.
2.5
Hazardous Materials.  CONTRACTOR shall immediately notify Owner's Representative of any suspected hazardous materials encountered before or during performance of the Work and shall take all necessary precautions to avoid further disturbance of the materials.
2.6
Insurance.

Project Manager to use the following table to determine which of the insurance paragraphs are applicable to the Project.  Edit out the text in paragraphs which are not applicable and identify them as "reserved".  Also, edit out the table and associated legend from the final document.


DEFINITIONS:


Governmental (Govmtl.) Functions - Projects for all departments except Electric Utility and 



Aviation inside  Airport Operations Area (AOA).


Proprietary (Propriet'y)Functions - Projects for Electric Utility  Department.


Aviation Inside AOA - Projects for Aviation Department inside AOA.
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2.6.1
General Requirements.


CONTRACTOR shall carry insurance in the types and amounts indicated below for the duration of the Contract, which shall include items owned by OWNER in the care, custody and control of CONTRACTOR prior to and during construction and warranty period.


CONTRACTOR must complete and forward the Certificate of Insurance, Section 00650, to OWNER before the Contract is executed as verification of coverage required below.  CONTRACTOR shall not commence Work until the required insurance is obtained and until such insurance has been reviewed by OWNER.  Approval of insurance by OWNER shall not relieve or decrease the liability of CONTRACTOR hereunder and shall not be construed to be a limitation of liability on the part of CONTRACTOR.  CONTRACTOR must also complete and forward the Certificate of Insurance, Section 00650, to OWNER whenever a previously identified policy period has expired as verification of continuing coverage.


CONTRACTOR's insurance coverage is to be written by companies licensed to do business in the State of Texas at the time the policies are issued and shall be written by companies with A.M. Best ratings of B+VII or better, except for hazardous materials insurance which shall be written by companies with A.M. Best ratings of A- or better.


All endorsements naming the OWNER as additional insured, waivers, and notices of cancellation endorsements as well as the Certificate of Insurance shall indicate: City of Austin, Contract Management Department, P.O. Box 1088, Austin, Texas  78767.


The "other" insurance clause shall not apply to the OWNER where the OWNER is an additional insured shown on any policy.  It is intended that policies required in the Contract, covering both OWNER and CONTRACTOR, shall be considered primary coverage as applicable.


If insurance policies are not written for amounts specified below, CONTRACTOR shall carry Umbrella or Excess Liability Insurance for any differences in amounts specified.  If Excess Liability Insurance is provided, it shall follow the form of the primary coverage.


OWNER shall be entitled, upon request and without expense, to receive certified copies of policies and endorsements thereto and may make any reasonable requests for deletion or revision or modification of particular policy terms, conditions, limitations, or exclusions except where policy provisions are established by law or regulations binding upon either of the parties hereto or the underwriter on any such policies.  


OWNER reserves the right to review the insurance requirements set forth during the effective period of this Contract and to make reasonable adjustments to insurance coverage, limits, and exclusions when deemed necessary and prudent by OWNER based upon changes in statutory law, court decisions, the claims history of the industry or financial condition of the insurance company as well as CONTRACTOR.


CONTRACTOR shall not cause any insurance to be canceled nor permit any insurance to lapse during the term of the Contract or as required in the Contract.


CONTRACTOR shall be responsible for premiums, deductibles and self-insured retentions, if any, stated in policies.  All deductibles or self-insured retentions shall be disclosed on the Certificate of Insurance.


CONTRACTOR shall provide OWNER thirty (30) days written notice of erosion of the aggregate limits below occurrence limits for all applicable coverages indicted within the Contract.


If OWNER owned property is being transported or stored off-site by CONTRACTOR, then the appropriate property policy will be endorsed for transit and storage in an amount sufficient to protect OWNER's property.


The insurance coverages required under this contract are required minimums and are not intended to limit the responsibility or liability of CONTRACTOR.

2.6.2
Business Automobile Liability Insurance.  Provide coverage for all owned, non-owned and hired vehicles.  The policy shall contain the following endorsements in favor of OWNER:

a)
Waiver of Subrogation endorsement TE 2046A;

b)
30 day Notice of Cancellation endorsement TE 0202A; and

c)
Additional Insured endorsement TE 9901 B.

Provide coverage in the following types and amounts:

For projects involving "governmental functions" without hazardous materials:

.1
A minimum combined single limit of $500,000 per occurrence for bodily injury and property damage.  Alternate acceptable limits are $250,000 bodily injury per person, $500,000 bodily injury per occurrence and at least $100,000 property damage liability each accident.

For projects involving "governmental functions" with hazardous materials, and projects involving "proprietary functions":

.2
A minimum combined single limit of $( 1,000,000 minimum, coordinate with Risk Management)  per occurrence for bodily injury and property damage.

For Aviation projects inside AOA:

.3
A minimum combined single limit of $5,000,000 per occurrence for bodily injury and property damage.

For special project requirements:
.4
Reserved. 
2.6.3
Workers' Compensation And Employers' Liability Insurance. 


Definitions:


Certificate of coverage ("certificate") - A copy of a certificate of insurance, a certificate of authority to self-insure issued by the commission, or a coverage agreement (TWCC-81, TWCC-82, TWCC-83, or TWCC-84), showing statutory workers' compensation insurance coverage for the person's or entity's employees providing services on the Project, for the duration of the Project.


Duration of the Project - includes the time from the beginning of the Work on the Project until the CONTRACTOR's/ person's Work on the Project has been completed and accepted by OWNER.


Persons providing services on the Project ("subcontractor" in Texas Labor Code §406.096) - includes all persons or entities performing all or part of the services the CONTRACTOR has undertaken to perform on the Project, regardless of whether that person contracted directly with the CONTRACTOR and regardless of whether that person has employees.  This includes, without limitation, independent contractors, Subcontractors, leasing companies, motor carriers, owner-operators, employees of any such entity, or employees of any entity which furnishes persons to provide services on the Project.  "Services" include, without limitation, providing, hauling, or delivering equipment or materials, or providing labor, transportation, or other service related to a project.  "Services" does not include activities unrelated to the Project, such as food/beverage vendors, office supply deliveries, and delivery of portable toilets.


CONTRACTOR shall provide coverage, based on proper reporting of classification codes and payroll amounts and filing of any coverage agreements, which meets the statutory requirements of Texas Labor Code, Section 401.011(44) for all employees of the CONTRACTOR providing services on the Project, for the duration of the Project.  


CONTRACTOR must provide a certificate of coverage to OWNER prior to being awarded the Contract.


If the coverage period shown on the CONTRACTOR's current certificate of coverage ends during the duration of the Project, the CONTRACTOR must, prior to the end of the coverage period, file a new certificate of coverage with OWNER showing that coverage has been extended.


CONTRACTOR shall obtain from each person providing services on the Project, and provide to OWNER:
a)
a certificate of coverage, prior to that person beginning Work on the Project, so OWNER will have on file certificates of coverage showing coverage for all persons providing services on the Project; and 

b)
no later than seven days after receipt by CONTRACTOR, a new certificate of coverage showing extension of coverage, if the coverage period shown on the current certificate of coverage ends during the duration of the Project.


CONTRACTOR shall retain all required certificates of coverage for the duration of the Project and for one year thereafter.


CONTRACTOR shall notify OWNER in writing by certified mail or personal delivery, within 10 days after CONTRACTOR knew or should have known, of any change that materially affects the provision of coverage of any person providing services on the Project.


CONTRACTOR shall post on each Project site a notice, in the text, form and manner prescribed by the Texas Workers' Compensation Commission, informing all persons providing services on the Project that they are required to be covered, and stating how a person may verify coverage and report lack of coverage.


CONTRACTOR shall contractually require each person with whom it contracts to provide services on a Project, to:

a)
provide coverage, based on proper reporting of classification codes and payroll amounts and filing of any coverage agreements, which meets the statutory requirements of Texas Labor Code, Section 401.011(44) for all of its employees providing services on the Project, for the duration of the Project;

b)
provide to CONTRACTOR, prior to that person beginning Work on the Project, a certificate of coverage showing that coverage is being provided for all employees of the person providing services on the Project, for the duration of the Project;

c)
provide CONTRACTOR, prior to the end of the coverage period, a new certificate of coverage showing extension of coverage, if the coverage period shown on the current certificate of coverage ends during the duration of the Project;

d)
obtain from each other person with whom it contracts, and provide to CONTRACTOR:

1)
a certificate of coverage, prior to the other person beginning Work on the Project; and

2)
a new certificate of coverage showing extension of coverage, prior to the end of the coverage period, if the coverage period shown on the current certificate of coverage ends during the duration of the Project;

e)
retain all required certificates of coverage on file for the duration of the Project and for one year thereafter;

f)
notify OWNER in writing by certified mail or personal delivery, within 10 days after the person knew or should have known, of any change that materially affects the provision of coverage of any person providing services on the Project; and

g)
contractually require each person with whom it contracts, to perform as required by paragraphs a) - f), with the certificates of coverage to be provided to the person for whom they are providing services.


By signing this Contract or providing or causing to be provided a certificate of coverage, CONTRACTOR is representing to OWNER that all employees of the CONTRACTOR who will provide services on the Project will be covered by workers' compensation coverage for the duration of the Project, that the coverage will be based on proper reporting of classification codes and payroll amounts, and that all coverage agreements will be filed with the appropriate insurance carrier or, in the case of a self-insured, with the Texas Workers' Compensation Commission Division of Self-Insurance Regulation.  Providing false or misleading information may subject CONTRACTOR to administrative penalties, criminal penalties, civil penalties, or other civil actions.


CONTRACTOR's failure to comply with any of these provisions is a breach of Contract by CONTRACTOR which entitles OWNER to declare the Contract void if CONTRACTOR does not remedy the breach within ten days after receipt of notice of breach from OWNER.


Coverage shall be consistent with statutory benefits outlined in the Texas Workers' Compensation Insurance Act (Art. 8308-1.01 et seq Tex. Rev. Civ. Stat.).  CONTRACTOR shall assure compliance with this Statute by submitting two (2) copies of a standard certificate of coverage (e.g. ACCORD form) to Owner's Representative for every person providing services on the Project as acceptable proof of coverage.  The Certificate of Insurance, Section 00650, must be presented as evidence of coverage for CONTRACTOR.  Workers' Compensation Insurance coverage written by the Texas Workers Compensation Fund is acceptable to OWNER.  CONTRACTOR's policy shall apply to the State of Texas and include these endorsements in favor of OWNER:

a)
Waiver of Subrogation, form WC 420304; and

b)
30 day Notice of Cancellation, form WC 420601.


The minimum policy limits for Employers' Liability Insurance coverage  shall be as follows:

For projects involving "governmental functions" with or without hazardous material:

.1
$100,000 bodily injury per accident, $500,000 bodily injury by disease policy limit and $100,000 bodily injury by disease each employee.

For projects involving "proprietary functions" and Aviation projects inside AOA:
.2
$(1,000,000 minimum, coordinate with Risk Management)  bodily injury per accident, $(1,000,000 minimum, coordinate with Risk Management) bodily injury by disease policy limit and $(1,000,000 minimum, coordinate with Risk Management)  bodily injury by disease each employee.

For special project requirements:
.3
Reserved. 

2.6.4
Commercial General Liability Insurance.  The Policy shall contain the following provisions:

a)
Blanket contractual liability  coverage for liability assumed under the Contract and all contracts relative to this Project.

b)
Completed Operations/Products Liability for the duration of the warranty period.

c)
Explosion, Collapse and Underground (X, C & U) coverage.

d)
Independent Contractors coverage.

e)
Aggregate limits of insurance per project, endorsement CG 2503.

f)
OWNER listed as an additional insured, endorsement CG 2010.

g)
30 day notice of cancellation in favor of OWNER, endorsement CG 0205.

h)
Waiver of Transfer of Recovery Against Others in favor of OWNER, endorsement CG 2404.


Provide coverages A&B with minimum limits as follows:

For projects involving "governmental functions" without hazardous materials:
.1
A combined bodily injury and property damage limit of $500,000 per occurrence.

For projects involving  "governmental functions" with hazardous materials, and projects involving "proprietary functions":
.2
A combined bodily injury and property damage limit of $(1,000,000 minimum, coordinate with Risk Management)  per occurrence.

For Aviation projects inside AOA:

.3
A combined bodily injury and property damage limit of $5,000,000 per occurrence.

For special project requirements:
.4
Reserved. 

For building, utility plant, tunneling, bridge and lift station projects, include the following Builders’ Risk Insurance provisions:

2.6.5
Builders' Risk Insurance.  CONTRACTOR shall comply with one of the following:

a)
CONTRACTOR shall maintain Builders' Risk Insurance or Installation Insurance on an all risk physical loss form in the Contract Amount.  Coverage shall continue until the Work is accepted by OWNER.  OWNER shall be a loss payee on the policy.  If off site storage is permitted, coverage shall include transit and storage in an amount sufficient to protect property being transported or stored; or

b)
CONTRACTOR agrees that OWNER will not be responsible for any monetary loss of equipment or materials that belong to CONTRACTOR while performing Work on the Project.  This applies to any loss during work or after work hours, for the duration of the Contract.

2.6.6
Hazardous Materials Insurance.

For projects which include lead abatement instead of asbestos abatement, substitute "lead" for "asbestos" in the following paragraphs.  For projects which include lead and asbestos abatement,  change the following paragraphs to read "lead and asbestos."

For Work which involves asbestos or any hazardous materials or pollution defined as asbestos, CONTRACTOR or Subcontractor responsible for the Work shall comply with the following insurance requirements in addition to those specified above:

a)
Provide an asbestos abatement endorsement to the Commercial General Liability policy with minimum bodily injury and property damage limits of $1,000,000 per occurrence for coverages A&B and products/completed operations coverage with a separate aggregate of $1,000,000.  This policy shall not exclude asbestos or any hazardous materials or pollution defined as asbestos, and shall provide "occurrence" coverage without a sunset clause.  The policy shall provide 30 day Notice of Cancellation and Waiver of Subrogation endorsements in favor of OWNER.

b)
CONTRACTOR or Subcontractor responsible for transporting asbestos or any hazardous materials defined as asbestos shall provide pollution coverage.  Federal law requires interstate or intrastate transporters of asbestos to provide an MCS 90 endorsement with a $5,000,000 limit when transporting asbestos in bulk in conveyances of gross vehicle weight rating of 10,000 pounds or more.  Interstate transporters of asbestos in non-bulk in conveyances of gross vehicle weight rating of 10,000 pounds or more must provide an MCS 90 endorsement with a $1,000,000 limit.  The terms "conveyance" and "bulk" are defined by Title 49 CFR 171.8.  All other transporters of asbestos shall provide either an MCS 90 endorsement with minimum limits of $1,000,000 or an endorsement to their Commercial General Liability Insurance policy which provides coverage for bodily injury and property damage arising out of the transportation of asbestos.  The endorsement shall, at a minimum, provide a $1,000,000 limit of liability and cover events caused by the hazardous properties of airborne asbestos arising from fire, wind, hail, lightning, overturn of conveyance, collision with other vehicles or objects, and loading and unloading of conveyances.

c) CONTRACTOR shall submit complete copies of the policy providing pollution liability coverage to OWNER.

2.6.7 Professional Liability Insurance.  For Work, which requires professional engineering or professional survey services, to meet the requirements of the Contract, including but not limited to trench safety systems, traffic control plans and construction surveying, the CONTRACTOR and Subcontractors responsible for performing the professional services shall provide Professional Liability Insurance with a minimum limit of $500,000 per claim and in the aggregate to pay on behalf of the assured all sums which the assured shall become legally obligated to pay as damages by reason of any negligent act, error, or omission committed with respect to all professional services provided in due course of the Work of this Contract.

2.7
Supervision and Superintendence.  CONTRACTOR shall supervise, inspect and direct the Work (using English speaking Superintendent) competently and efficiently, devoting such attention thereto and applying such skills and expertise as may be necessary to perform the Work in accordance with the Contract Documents.  CONTRACTOR shall be solely responsible for the means, methods, techniques, sequences and procedures of construction.
2.8
Materials and Equipment.  All materials and equipment shall be of good quality and new (including new products made of recycled materials), except as otherwise provided in the Contract Documents.
2.9 Subcontractors, Suppliers and Others.  CONTRACTOR shall not substitute any Subcontractor, person or organization that has been accepted by OWNER, unless the substitute has been accepted in writing by OWNER.  CONTRACTOR shall enter into written agreements with all Subcontractors and Suppliers which specifically binds the Subcontractors or Suppliers to the applicable terms and conditions of the Contract Documents.  CONTRACTOR shall be fully responsible to OWNER for all acts and omissions of the Subcontractors, Suppliers and other persons and organizations performing or furnishing any of the Work under a direct or indirect contract with CONTRACTOR just as CONTRACTOR is responsible for CONTRACTOR's own acts and omission.

For Federal DBE projects, include the following paragraph regarding prompt payment; otherwise delete:


CONTRACTOR shall pay each Subcontractor under this Contract for satisfactory performance of its contract no later than ten (10) Calendar Days from the CONTRACTOR’s receipt of payment from OWNER.  CONTRACTOR shall return retainage payments to each Subcontractor within ten (10) Calendar Days after the Subcontractor’s work is satisfactorily completed.  Any delay or postponement of payment from the above referenced time frame may occur only for good cause following written approval from OWNER.  This clause applies to both DBE and non-DBE Subcontractors.

2.10
Patent Fees and Royalties.  CONTRACTOR shall be responsible at all times for compliance with applicable patents or copyrights encompassing, in whole or in part, any design, device, material, or process utilized, directly or indirectly, in the performance of the Work or the formulation or presentation of its Bid.
2.11
Permits, Fees.  Except for those listed below, CONTRACTOR shall obtain and pay for all construction permits, licenses and fees required for prosecution of the Work.  OWNER will obtain and pay for the following permits, licenses and/or fees:

Add or delete from the following list to meet Project requirements:
Site Development Permit.

Building Permit(s).  OWNER's responsibility for obtaining and paying for the Building Permit(s) shall be limited to the following where applicable: the required Electrical Service (Aid of Construction) Fee, Water and Wastewater Tap Fees, Water and Wastewater Capital Recovery Fees, and Septic Permit Fee.  The Owner’s responsibility for obtaining and paying for the Building Permit(s) excludes securing and paying for the following where applicable:  Driveway Permit (Concrete) Fee, Electrical Permit, Mechanical Permit, Plumbing Permit, Water Engineering Inspection Fee, Temporary Use of Right-of Way Permit, the gas company’s Gas Yard Line Contribution Fee, and any other permits/fees not listed above.

Texas Department of Transportation permit for Work in State rights-of-way.

Railroad Utility License Agreement.

2.12
Laws and Regulations.  CONTRACTOR shall give all notices and comply with all laws and regulations applicable to furnishing and performing the Work.  If CONTRACTOR performs any Work knowing or having reason to know that it is contrary to laws or regulations, CONTRACTOR shall bear all claims, costs, losses and damages arising there from.

2.13
Notification and Documentation of Accidents.  In the event there is an accident involving injury to any individual or damage to any property on or near the Work, CONTRACTOR shall provide to Owner's Representative verbal notification within one hour and written notification within twenty-four hours of the event and shall be responsible for recording the location of the event and the circumstances surrounding the event through photographs, interviewing witnesses, obtaining medical reports, police accident reports and other documentation that describes the event.  Copies of such documentation shall be provided to Owner's Representative, for OWNER's and E/A's records, within forty-eight hours of the event.

2.14
Use of Premises.  CONTRACTOR shall confine construction equipment, the storage of materials and equipment and the operations of workers to the site and land and areas identified in the Contract Documents or otherwise permitted by OWNER.  During the progress of the Work and on a daily basis, CONTRACTOR shall keep the premises free from accumulations of waste materials, rubbish and other debris resulting from the Work.  CONTRACTOR shall, at a minimum, restore to original condition all property not designated for alteration by the Contract Documents.

2.15
Safety and Protection.  CONTRACTOR shall be responsible for initiating, maintaining and supervising all safety precautions and programs in connection with the Work.  CONTRACTOR shall comply with all applicable laws and regulations of any public body having jurisdiction for safety of persons or property or to protect them from damage, injury or loss; and shall erect and maintain all necessary safeguards for such safety and protection.
2.15.1  Safety Representative: CONTRACTOR shall designate in writing a qualified and experienced safety representative (the “Safety Representative”) at the site whose duties and responsibilities shall include safety training; identifying and mitigating hazardous conditions and unsafe work practices; and developing, maintaining and supervising the implementation of safe work practices and safety programs as deemed necessary and appropriate for the Project. The Safety Representative shall exercise due diligence in the execution of all Project related safety duties. The Safety Representative shall report directly to a company executive, not an on site project manager. Upon request of OWNER, CONTRACTOR shall provide certifications or other acceptable documentation of the Safety Representative's qualifications.  The following requirements will be effective as of September 1, 2010: 
1. The Safety Representative shall present certification of completion of the OSHA 30-hour Construction Industry Training Outreach Program described at: http://www.osha.gov/dte/outreach/construction_generalindustry/construction.html  
2. The Safety Representative shall verify that all construction workers (defined as persons covered by a prevailing wage determination) on the job site, whether employed by the CONTRACTOR or subcontractors, have completed the OSHA 10-hour Construction Industry Training Outreach Program described at: http://www.osha.gov/dte/outreach/construction_generalindustry/construction.html. 
3. The Safety Representative shall ensure that workers, including designated competent persons, have completed all applicable OSHA specific or other training needed to perform their job assignments.  Training topics applicable to the scope of the current Project may include, but are not limited to, scaffolds, fall protection, cranes, excavations, electrical safety, tools, concrete and masonry construction, steel erection, operation of motor vehicles and mechanized equipment.
4. The Safety Representative shall post notice on the site of the Work stating that all workers shall have completed OSHA Construction Industry Training.  The Owner may require, and the Safety Representative should consider providing a means of readily identifying workers who have completed the required training to monitor compliance with these requirements.
5. The Safety Representative shall ensure that all required OSHA and Workers Compensation notices to workers are posted in English and Spanish at one or more conspicuous locations on the work site.
2.16
INDEMNIFICATION.  CONTRACTOR shall defend, indemnify and hold harmless OWNER and its representatives from and against all claims, costs, losses and damages of whatsoever sort, including reasonable attorney's fees and costs of court, for personal injury, death or property damage arising out of or resulting from the CONTRACTOR'S negligent acts and omissions in the performance of the Work.

2.17
Other Work.  OWNER may perform other work related to the Project at the site with OWNER's own forces, or let other contracts therefor, or have other work performed by utility owners.  CONTRACTOR shall afford other contractors who are in a contract with OWNER and each utility owner (and OWNER, if OWNER is performing the additional work with OWNER's employees) proper and safe access to the site and a reasonable opportunity for the introduction and storage of materials and equipment and the execution of such other work and shall properly connect and coordinate the Work with theirs.

2.18
OWNER's Responsibilities.  Prior to the start of construction, OWNER will designate in writing a person or entity to act as Owner's Representative during construction.  Information or services under the OWNER's control shall be furnished by the OWNER with reasonable promptness to avoid delay in orderly progress of the Work.

2.19
ENGINEER/ARCHITECT's (E/A's) Status During Construction.  The duties and responsibilities and the limitations of authority of E/A during construction are set forth in the Contract Documents and shall not be extended without written consent of OWNER and E/A.  


E/A will recommend that OWNER disapprove or reject Work which E/A believes to be defective, or believes will not produce a completed Project that conforms to the Contract Documents or will prejudice the integrity of the design concept of the completed Project as a functioning whole as indicated by the Contract Documents.

2.20
Changes in the Work. 
2.20.1
Change in Contract Amount.  The Contract Amount shall only be changed by written Change Order executed by OWNER and CONTRACTOR.  Any claim for an adjustment in the Contract Amount shall be made as specified in 2.33.  The value of any Work covered by a Change Order or of any Claim for an adjustment in the Contract Amount will be determined by one or more of the following methods:

a)
by application of unit prices contained in the Contract Documents to the quantities of the items involved.

b)
by a mutually agreed lump sum properly itemized and supported by sufficient substantiating data to permit evaluation.

2.20.2
Change of Contract Times.  The Contract Times (or Milestones) shall only be changed by written Change Order executed by OWNER and CONTRACTOR, or written Time Extension Request executed by CONTRACTOR and Owner's Representative.  Any claim for an adjustment of the Contract Times (or Milestones) shall be made as specified in 2.33.  No Claim for an adjustment in the Contract Times (or Milestones) will be valid if not submitted in accordance with the requirements of this paragraph.  


When CONTRACTOR is at fault and OWNER stops the Work, so that corrections in the Work can be made by CONTRACTOR, no extension in time will be allowed.  When CONTRACTOR is prevented from completing any part of the Work within the Contract Times (or Milestones) due to delay beyond the control of both OWNER and CONTRACTOR, an extension of the Contract Times (or Milestones) in an amount equal to the time lost due to such delay shall be CONTRACTOR's sole and exclusive remedy for such delay.

2.20.3
CONTRACTOR’s proposals for changes in the Contract Amount and/or Contract Time. CONTRACTOR’s proposals for changes in the Contract Amount and/or Contract Time shall be submitted within ten (10) Calendar Days of request by Owner’s Representative, unless Owner’s Representative grants an extension.  OWNER will review each proposal and respond to CONTRACTOR within ten (10) Calendar Days.  After review by OWNER, CONTRACTOR shall provide any supporting data requested by Owner’s Representative within seven (7) Calendar Days, unless Owner’s Representative grants an extension.  OWNER will determine within seven (7) Calendar Days whether to pursue the change in Work.

2.21
Notice of Defects.  Prompt notice of all defective Work of which OWNER or E/A has actual knowledge will be given to CONTRACTOR.  Failure or omission of OWNER or E/A to discover, or object to or condemn any defective Work or material shall not release CONTRACTOR from the obligation to properly and fully perform the Contract.

2.22
Access to Work.  OWNER, E/A, E/A's Consultants, other representatives and personnel of OWNER, independent testing laboratories and governmental agencies having jurisdiction shall have proper and safe access to the Work at reasonable times for observing, inspecting and testing.

2.23
Tests and Inspections.  CONTRACTOR shall give timely notice of readiness of the Work for all required inspections, tests or approvals.  OWNER shall employ and pay for services of an independent testing laboratory to perform all inspections, tests or approvals required by the Contract Documents except the following, which shall be paid by CONTRACTOR:

a)
for inspections, tests or approvals required by laws or regulations of any public body having jurisdiction.

b)
for inspections and tests of uncovered Work found to be defective.

c)
for reinspecting or retesting defective Work; and 

d)
as otherwise specifically provided in the Contract Documents.

2.24
CONTRACTOR's General Warranty and Guarantee.  CONTRACTOR warrants and guarantees to OWNER that all Work will be performed in a good and workmanlike manner in accordance with the Contract Documents and will not be defective.
2.25
Correction or Removal of Defective Work.  If the Work is defective, or CONTRACTOR fails to supply sufficient skilled workers or suitable materials or equipment, fails to furnish or perform the Work in such a way that the completed Work will conform to the Contract Documents, or persistently fails to correct defective Work or submit a satisfactory plan to take corrective action, OWNER may order CONTRACTOR to stop the Work, or any portion thereof, until the cause for such order has been eliminated.

  
If required by OWNER, CONTRACTOR shall promptly, as directed, either correct all defective Work, whether or not fabricated, installed or completed, or, if the Work has been rejected by Owner's Representative, remove it from the site and replace it with Work that is not defective.  CONTRACTOR shall pay all claims, costs, losses and damages caused by or resulting from such correction or removal (including but not limited to all costs of repair or replacement of work of others).


If CONTRACTOR fails within a reasonable time after Written Notice of OWNER to correct defective Work, or to remove and replace rejected Work, or if CONTRACTOR fails to perform the Work in accordance with the Contract Documents, or if CONTRACTOR fails to comply with any other provision of the Contract Documents, OWNER may, after seven (7) Calendar Days' Written Notice to CONTRACTOR, correct and remedy any such deficiency at CONTRACTOR's expense.  CONTRACTOR shall not be allowed an extension of the Contract Times (or Milestones), or claims of damage because of any delay in the performance of the Work attributable to the exercise by OWNER of OWNER's rights and remedies hereunder.

Edit the following paragraph to identify when the one-year warranty period commences:


If within one year after the date of (Substantial)(Final) Completion or such longer period of time as may be prescribed by laws or regulations or by the terms of any applicable special guarantee required by the Contract Documents any Work is found to be defective, CONTRACTOR shall correct such defective Work promptly, without cost to OWNER and in accordance with OWNER's written instructions.  If CONTRACTOR does not promptly comply with the terms of such instructions, or in an emergency where delay would cause serious risk of loss or damage, OWNER may have the defective Work corrected or the rejected Work removed and replaced at CONTRACTOR's expense.

Edit the payment percentages in 2.26 to meet specific project needs.

2.26
Application(s) for Payment.  No moneys will be paid to CONTRACTOR until completion and acceptance of the Work by OWNER.  CONTRACTOR  shall be entitled to receive 95% of the Contract Amount following Final Completion, and the remaining 5% of the Contract Amount following the one year warranty period; or, CONTRACTOR shall be entitled to receive 100% of the Contract Amount following Final Completion if CONTRACTOR provides a Maintenance Bond acceptable to OWNER for the one year warranty period.  After Final Completion, CONTRACTOR shall submit to Owner's Representative an Application for Payment filled out and signed by CONTRACTOR, accompanied by:

a)
Subcontractor report documenting any MBE/WBE or DBE participation;

b)
Affidavit by CONTRACTOR certifying the payment of all debts and claims;

c)
Three (3) complete operating and maintenance manuals, each containing maintenance and operation instructions, schedules, guarantees, and other documentation required by the Contract Documents;

d)
Complete and legally effective releases or waivers (satisfactory to OWNER) of claims arising out of or filed in connection with the Work.

e)
Certificate evidencing that required insurance will remain in force after payment;

f)
Non-Use of Asbestos Affidavit (After Construction); and

g)
Any other documentation called for in the Contract Documents.

After completion of its one-year warranty period obligations, CONTRACTOR shall submit to Owner's Representative an Application for Payment for all remaining moneys due, filled out and signed by CONTRACTOR.  Payment will be made within thirty (30) Calendar Days of receipt of approved Application for Payment.  CONTRACTOR shall pay each Subcontractor and Supplier their appropriate share of the payment not later than ten (10) Calendar Days of CONTRACTOR’s receipt of payment from OWNER.

2.27
Decisions to Withhold Payment.  OWNER may withhold or nullify any payment on account of:

a)
defective Work not remedied;

b)
third party Claims filed or reasonable evidence indicating probable filing of such Claims;

c)
failure of CONTRACTOR to make payments properly to Subcontractors or for labor, materials or equipment;

d)
damage to OWNER or another contractor;

e)
failure of CONTRACTOR to submit weekly payroll reports;

f)
CONTRACTOR's neglect or unsatisfactory prosecution of the Work, including failure to clean up; or

g)
failure of CONTRACTOR to comply with any provision of the Contract  Documents.

2.28
Substantial Completion.  If Owner's Representative considers the Work substantially complete, Owner's Representative will prepare and deliver a certificate of Substantial Completion for CONTRACTOR's signature which shall establish the date of Substantial Completion, shall include a punch list of items to be completed or corrected before Final Completion, shall establish the time within which CONTRACTOR shall finish the punch list, and shall establish responsibilities of OWNER and CONTRACTOR for security, maintenance, heat, utilities, damage to the Work, warranty and insurance.

2.29
Waiver of Claims.  The making and acceptance of final payment will constitute:

a)
a waiver of claims by OWNER against CONTRACTOR, except claims arising from unsettled claims, from defective Work appearing after final inspection, from failure to comply with the Contract Documents or the terms of any warranty specified therein, or from CONTRACTOR’s continuing obligations under the Contract Documents; and

b)
a waiver of all claims by CONTRACTOR against OWNER other than those previously made in writing and still unsettled.

2.30
OWNER May Terminate Without Cause.  Upon Written Notice to CONTRACTOR, OWNER may, without cause and without prejudice to any right or remedy of OWNER, elect to terminate the Agreement.  In such case, CONTRACTOR shall be paid (without duplication of any items):

a)
for completed and acceptable Work executed in accordance with the Contract Documents prior to the effective date of termination;

b)
for all claims incurred in settlement of terminated contracts with Subcontractors, Suppliers and others.  CONTRACTOR agrees to negotiate in good faith with Subcontractors, Suppliers and others to mitigate OWNER's cost; and

c)
Anticipated profits on completed and accepted work not previously paid and not included in separate pay items calculated to date of termination, but not for anticipated profit on entire Contract not previously paid, unabsorbed home office overhead, or lost opportunity.

2.31
OWNER May Terminate With Cause.  If CONTRACTOR persistently fails to perform the Work in accordance with the Contract Documents, disregards laws or regulations of any public body having jurisdiction, disregards the authority of Owner's Representative, makes fraudulent statements, fails to maintain a work force adequate to accomplish the Work within the Contract Time, fails to make adequate progress and endangers successful completion of the Contract, or otherwise violates in any substantial way any provisions of the Contract Documents, OWNER may , after giving CONTRACTOR seven (7) Calendar Days Written Notice, terminate the services of CONTRACTOR.  OWNER may under these circumstances exclude CONTRACTOR from the site and take possession of the Work (without liability to CONTRACTOR  for trespass or conversion), incorporate in the Work all materials and equipment stored at the site, and finish the Work as OWNER may deem expedient.  In such case CONTRACTOR shall not be entitled to receive any payment until the Work is finished.  If Contract Amount exceeds all claims, costs, losses and damages sustained by OWNER arising out of or resulting from completing the Work, such excess will be paid to CONTRACTOR.  If such claims, costs, losses and damages exceed the Contract Amount, CONTRACTOR shall pay the difference to OWNER.

2.32
CONTRACTOR May Stop Work or Terminate.  If through no act or fault of CONTRACTOR, the Work is suspended for a period of more than ninety (90) Calendar Days by OWNER or under an order of court or other public entity, CONTRACTOR may, upon seven (7) Calendar Days Written Notice to OWNER, and provided OWNER does not remedy such suspension, terminate the Agreement and recover from OWNER payment in the same terms as provided in 2.30.

2.33
Filing of Claims.  Claims shall be made by Written Notice delivered by the party of the Contract making the Claim to the other party of the Contract within thirty (30) Calendar Days after the start of the occurrence or event giving rise to the Claim and stating the general nature of the Claim.  Notice of the amount of the Claim with supporting data shall be delivered within thirty (30) Calendar Days after Written Notice of Claim is delivered by claimant and shall represent the adjustment claimed covers all known amounts to which claimant is entitled.  


Within thirty (30) Calendar Days of receipt of notice of the amount of the Claim with supporting data,  Owner's Representative and CONTRACTOR  shall meet to discuss the Claim, after which an offer of settlement or notification of no settlement offer will be made to claimant.  If claimant is not satisfied with the proposal presented, claimant shall have thirty (30) Calendar Days in which to:

a)
submit additional supporting data requested by the other party;

b)
modify the initial Claim; or

c)
request Alternative Dispute Resolution, under established City policy.
2.34
Venue.  In the event of any suit at law or in equity involving the Contract, venue shall be in Travis County, Texas and the laws of the state of Texas shall apply to the interpretation and enforcement of the Contract.

2.35
Extent of Agreement.  This Contract represents the entire and integrated agreement between the OWNER and CONTRACTOR and supersedes all prior negotiations, representations or agreements, either written or oral.

2.36
Cumulative Remedies.  All rights and remedies under the Contract are cumulative and are not exclusive of any other right or remedy provided by law.

2.37
Independent Contractor.  The Contract shall not be construed as creating an employer/employee relationship, a partnership, or a joint venture.  CONTRACTOR’s services shall be those of an independent contractor.  CONTRACTOR agrees and understands that the Contract does not grant any rights or privileges established for employees of OWNER.

2.38
Audit Rights.  OWNER may audit any and all records of the CONTRACTOR relating to the Project and CONTRACTOR shall allow OWNER and its representatives to access the records and interview CONTRACTOR'S officers and employees at all reasonable times for a period of three years after final payment.

2.39
Precedent to Suit.  CONTRACTOR must exhaust the Claims and Alternative Dispute Resolution Process, as a condition precedent to the right to file suit hereunder.  CONTRACTOR will have at least 90 days to give notice of a claim for damages as a condition precedent to the right to sue on the Contract.  In addition, CONTRACTOR knowingly waives the right to trial by jury and, in the event of any litigation arising hereunder, will proceed with a trial before the court, unless both parties agree otherwise in writing.  

2.40
Mitigation of Damages.  The parties agree to and shall take such reasonable actions as necessary to mitigate any damages arising hereunder.
3 - OTHER BID AND CONTRACT DOCUMENTS
Edit Specifications and Drawing list as appropriate.

3.1
The following documents are hereby made a part of this Invitation for Bids:


Bidding Requirements, Contract Forms & Conditions of Contract



Section 00300
Bid Form



Section 00450
MBE/WBE No Goals Form



Section 00475
Nonresident Bidder Provisions



Section 00500
Agreement



Section 00620
Payment Bond



Section 00630
Nondiscrimination Certificate


Section 00631
Title VI Assurances Appendix A


Section 00650
Certificate of Insurance



Section 00670
Sales Tax Exemption Certificate



Section 00680
Non-Use of Asbestos Affidavit (Prior to Construction)



Section 00681
Non-Use of Asbestos Affidavit (After Construction)



Section 00830
Wage Rates and Payroll Reporting  


Specifications (Including Division 1 - General Requirements)


Drawings
END
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