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PUBLIC WORKS DEPARTMENT
. . Austin’s Groundbreaking Team
Opening the door to opportunities.

Goals:

1.  Ensure all interested
subcontractors have access to
information, resources and
tools they need to be successful
in their City contracts.

2. Provide subcontractors an
opportunity to network with,
and learn alongside,
government contracting
officials to gain a better
understanding of the City
processes, roles, and
responsibilities associated with
City government contracting.
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Today’s Agenda and Objectives

Recognize what is a dispute

Understand how to avoid construction
disputes

Explore strategies for success : i
resolution - ways to enhance ¢

current practices Z /



“Suddenly a
heated exchange

took placej

between
the kingiand
the moat

contractor:?
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Why is the dispute resolution
process important to project success?
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Successfully managing your
change orders, disputes, and
claims will improve your

company's efficiency and
profitability.




Late issuance of Notice to Proceed

Disputes S

Contractor management and
performance problems

Site Conditions which differ from
what was expected

Defective or insufficient plans and Failure to properly man and Severe weather
specifications perform the job
Owner interference Poor workmanship Strikes

Failure to provide or delayed access to

the site

Failure to order materials and
equipment in a timely fashion

Natural disasters such as floods,
fires, and earthquakes

Failure to obtain necessary permits
for the work

Delays due to the fault of the
contractor

Acts of government authorities. L.e.
changed regulations

Failure to coordinate the job when
there are separate contracts awarded

Unavailability of labor, material or
equipment

Failure of the consultant to provide
or approve drawings in a reasonable
time

Late approval of shop drawings and
samples

Late Payments

Late Payments

Owner directed changes / Excessive
changes in requirements or design

Delayed work of preceding
contractor

Delay in answer to field questions
and field variances

Understanding what causes

construction disputes is the first step

in avoiding them




Communication

Regardless of how a dispute
initially developed, the inability to
resolve it amicably and without
litigation can almost always be
traced back to poor
communication by at least one of
the parties, and often all of the
parties, involved.
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Avoiding Construction Disputes

Here are a few communication methods that could
help avoid construction disputes and claims:

1. Be Proactive: Don’t wait for problems to arise in
order to develop a way to resolve them.

Establish Ground Rules: Hold regular meetings
for increased communication between all the
parties involved with the project.
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3. Align expectations: Make sure everyone is on
the same page and knows what is expected and
required.

4. Clearly Communicate: Convey what the project
is, why it is important and how the project will
move forward. This leads to a buy in of
participants and increased understanding.

5. Address Uncertainties: Be direct, clear and
concise with questions about issues and
reservations.

6. Address Issues: Resolve issues and discrepancies
as they arise before they impact the project.

7. Be Receptive: Listen to all the parties involved
and leave your pride at the door. Consider
alternative points of view.



Avoiding Disputes: Late Payments...
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..15th day of the second month after each month in
which any of the claimed labor was performed or any of
the claimed material was delivered.




6.4.7

oncerning Subcontractors, Suppliers and Others

CONTRACTOR shall pay each Subcontractor and
Supplier their appropriate share of payments made

to CONTRACTOR not later than ten (10) Calendar e
Days of CONTRACTOR’s receipt of payment from ] N V 0/
OWNER. 4 l D ‘ /

Upon request from Owner, the CONTRACTOR has
two (2) Working Days to provide documentation
verifying Payment to Subcontractor(s).

The CONTRACTOR is required to notify the

Subcontractor(s) in writing of rejection of
Application for Payment within two (2) Working Da
following notification by Owner.

Failure of CONTRACTOR to make payments to
Subcontractors or for labor, materials or equipment in

accordance to this contract, may be cause to reject future
Bids by the CONTRACTOR in accordance with Section

00100 9.B.4 and may be cause to reject payment in
accordance with 00700 14.4.1.3. New Requirement
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Dispute Resolution

Become familiar with the original construction contract.
Identify potential changes early.

Encourage communication and accountability.

Keep accurate records.

Maintain your leverage.

Track change orders.



. erlapping Roles of Major Parties

in Traditional Construction Delivery

Decisions Regarding:

Construction Clarifications
Contractor & Errors and Omissions
Scope of Work

Differing Site Conditions
Submittals and “Or Equals”
Quality & Performance
Time Extensions

Progress & Early Completion
Changes

Third-Party Coordination
Payment

Professional
Design Firm
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Avoid Adversarial Relationships

You're angry. So you shoot a hole in my boat.
Only trouble is, ... we are in the same boat.
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~ Strategies for Success

1. Read the contract
5. Read the contract
5. Read the contract
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The “Do It Later”
approach

LATER

does not work

It often leads to a huge amount of time spent on
the back end trying to resolve disputes that could
have been avoided if changes were dealt with in
writing before the work was done to ensure that
the contractor, subcontractors and owner agreed
on and understood the scope of work and price for
the proposed change.

Many disputes between the parties arise
simply because they honestly had different
perceptions of the requested changes. ?
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Strategies for Success

Moving the Issue Forward

e If the dispute cannot be resolved at the project level,
move it up the ladder

* Establish the ladder early in the process




City of Austin Contracts

Section 00700 General Conditions defines how changes
in the work are handled, including what happens if a claim
occurs. The following articles describe how contract price

and contract time can be changes through a formal change
order process:

e Article 10 — Changes in the Work

e Article 11 - Change of Contract Amount

e Article 12 - Change of Contract Times
The hope is that changes can easily be worked into the
contract by the parties involved, with no disagreement.

However, if the parties can’t agree, Article 10.05 describes
how claims are to be made.



Arti
~6.4 Concerning Subcontractors,

Suppliers and Others

* CONTRACTOR must provide and will be
deemed for all purposes to have provided in its
contracts with major Subcontractors or
Suppliers on the Project (those contracts of
more than $10,000) the following specific
provision: alternative dispute resolution
(paragraphs 16.2 and 16.3), which shall be
mandatory in the event of a subcontractor
or supplier claim and a prerequisite for the
submission of any derivative claim.

« The CONTRACTOR’s standard subcontract
form is subject to the OWNER’s review and
approval. The OWNER may request and the
CONTRACTOR will provide within five (5)

working days a copy of any subcontract
requested by the OWNER

€S

16.2 If a dispute exists
concerning a claim, the
parties agree to use the
following procedure prior to
pursuing any other available
remedies.

Negotiating with a

Previously Uninvolved

s27
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.3 Resolution of Disputes between Contractor and
Subcontractor or Supplier:

If a dispute exists concerning a claim between a CONTRACTOR
and a Subcontractor or Supplier, the CONTRACTOR agrees to

participate with such Subcontractor and/or Supplier in a process
substantially paralleling the steps set out in paragraphs 16.1 and
16.2 above, including the delivery of written notices, submission
of supporting data, negotiation with previously uninvolved
personnel, and, if such alternative dispute resolution process is
unsuccessful, mediation between the parties to the claim.

If the CONTRACTOR and Subcontractor or Supplier agreement
provides an alternative dispute resolution process, which
provides substantially equivalent rights to those set forth herein,
it may be followed, unless the CONTRACTOR and affected
Subcontractor or Supplier agree to follow the process outlined
above. The OWNER is not a party to the alternative dispute resolution
process between the CONTRACTOR and Subcontractor or Supplier and
will not pay any costs incurred in the process. Each party will be
responsible for its own expenses incurred in the process, which will
include an equal share of the mediation expenses, unless otherwise
determined by the mediator.

***NOTICE: THE ALTERNATIVE DISPUTE RESOLUTION PROCESS

IS NOT A SUBSTITUTE FOR THE STATUTORY PAYMENT BOND
CLAIM PROCESS.

Stu's Views

Children,
let’s settle this
like adults.

Dispute

\

attitude

\

conversation

Resolution

f

agreement

/

connection

) T
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Collaborative Problem Solving

* Preparation

. : Baby steps...
® Flgure out your 1nterests

e Figure out their interests
e Consider some options

e What is a fair standard?
° Keep an Open Mind FIRST, cCAv WE AGREE THAT IT'S A BIG BACKYARD

* Steps in a collaborative process

e Share perspectives (***It is the differences in people perceptions that
cause conflict***)

e [dentify the interests
e Finding a common ground of interests

e (Generate options

 Brainstorming

e Evaluate options and reach agreement
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wr b To be successful in the timely resolution
P of disputes, requires:
F 6 Better planning
PEACE Better communications
ISNOT THE ABSENCE
OF CONFLICT BUT An attitude of mutual trust and
]'\I‘I\lv“- I:\I l)’\I'\l II Il l: II IL‘ Cooperation

Use of pro-active avoidance
CONFLICT: techniques

RESOLVED (5

CONTINUED O ] /) Parties prepared with adequate project
control systems
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Questlons? Comments?

For additional Information:

Next Class:

Wednesday, October 22, 2014
0:00 — 10:00 am

One Texas Center

Suite 1045
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