
ORDINANCE NO. 20141120-092 

AN ORDINANCE DIRECTING THE CITY MANAGER TO NEGOTIATE AND 
EXECUTE A MODIFICATION TO THE AMENDED AND RESTATED 
TEMPORARY LICENSE AGREEMENT WITH AUSTIN PETS ALIVE 
RELATING TO THE LAMAR BEACH METRO PARK SITE; AND WAIVING 
CERTAIN SECTIONS OF CITY CODE CHAPTER 14-11. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN: 

PART 1. The City Council makes the following findings: 

1. Austin Pets Alive (APA) has been an animal welfare partner with the City of 
Austin since 2008, has been operating out of the Town Lake Animal Center 
location (TLAC) since 2011, and serves the City of Austin as a critical partner in 
helping to achieve and maintain no-kill status. 

2. The condition of the existing TLAC structure is not sufficient to adequately 
serve Austin's animal adoption need and could conflict with the future layout of 
the property, no City funding has been identified to upgrade or replace this 
structure, and APA will need a new permanent facility in the future. 

3. On June 12, 2014, Council approved a Lamar Beach master planning process 
through resolution 20140612-060, which gave the direcfion to "retain a permanent 
adoption center at the Lamar Beach property per the requirement of Resolution No. 
20071011-062 and Resolution No. 20081023-049 and work with APA to meet that 
requirement through an agreement where APA could fund the construction and 
operation of an animal adoption center at no cost to the City that would provide 
some adoption and kennel space to the Austin Animal Center and include 
additional park amenities like outdoor showers and a stretching space for trail 
users." 

4. The Lamar Beach master planning process will not be complete until August 
2015, with construction taking additional time beyond the completion of the master 
plan, which delays when construction of a new facility can occur. 

5. The current placement of TLAC will not conflict with the construction of the 
proposed Pressler Street extension project. 

6. Amending the current Amended and Restated Temporary License Agreement 
to allow APA up to five more years, through an agreement for two additional years 
at the current location with three one-year extensions, will allow APA to ensure 
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seamless services for Austin's most vulnerable animals while APA builds its new 
facility. 

7. The current agreement does not allow APA to make improvements to the 
TLAC facility. 

8. Some repairs will be needed to the facility in the near term to ensure protection 
of the health and safety of animals housed during the extended agreement time 
period, and APA is willing to take responsibility for those expenses. These repairs 
must be in compliance with the Texas Health and Safety Code and the Texas 
Administrative Code. 

PART 2. The City Manager is directed to negotiate and execute a modification to the 
Amended and Restated Temporary License Agreement to extend the term for two years 
with three additional one-year extension options and allow the construction of 
improvements to the property to occur at the expense of Austin Pets Alive with an 
approval process through the City. 

PART 3. The City Council waives City Code Sections 14-11-42 (Appraisal of Property) 
and 14-11-43 (Annual Fee) for purposes of amending the temporary license described in 
this ordinance. 

PART 4. This ordinance takes effect on December 1, 2014. 

PASSED AND APPROVED 

November 20 _, 2014 

APPROVED: 

Le^jRjbffifhgwell 
Mayor 

ATTES 

City Attorney 
Jannette S. Goodall 

City Clerk 
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AMENDED AND RESTATED TEMPORARY LICENSE AGREEMENT 

THIS AMENDED AND RESTATED TEMPORARY LICENSE AGREEMENT 
(this "Agreemellt") is made this_ day of May, 2012 (the "Effective Date") between the 
CITY OF AUSTIN, a Texas home-rule city and municipal corporation (the "City") and 
AUSTIN PETS ALIVE, a Texas non-profit corporation ("APA"). The City and APA are 
hereinafter sometimes collectively referred to as the "Parties." 

RECITALS 

WHEREAS, in March 2010, the Austin City Council approved the No Kill 
Implementation Plan, a component of which included partnering with a non-profit 
organization to operate the Davenport Building on the Town Lake Animal Center site, 
located at 1156 W. Cesar Chavez, Austin, Texas (the "TIAC"), as an adoption center and 
keeping the entire TLAC site open for a minimum of six months; 

WHEREAS, on June 23, 2011, the City Council adopted certain operating criteria 
established by the Austin Animal Advisory Commission for the non-profit entity selected 
to temporarily operate the TLAC, which criteria were set forth in City Council Resolution 
No. 20110623-096; 

WHEREAS, APA was subsequently selected to temporarily operate the TLAC 
during Austin Animal Services' ("AAS") transition of the City's animal shelter 
operations from the TLAC to the newly-constructed Austin Animal Center; 

WHEREAS, the City and APA entered into that certain Temporary License 
Agreement dated November 10, 2011 (the "Temporary Liceme Agreemellt") authorizing 
APA to occupy and use the TLAC for the purposes described in the Temporary License 
Agreement; and 

WHEREAS, on April 26, 2012, the City Council voted to extend the term of the 
Temporary License Agreement and to expand APA's permitted use of the TLAC; 

NOW, THEREFORE, in consideration of the mutual covenants contained in this 
Agreement and other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the City and APA agree as follows: 

AGREEMENT 

1.0 Amendment and Restatement. This Agreement amends, restates and 
supersedes the Temporary License Agreement in its entirety. 

2.0 License Grant. The City hereby grants to APA and APA hereby accepts 
from the City a temporary license to operate the portion of the TLAC depicted on Exhibit 
A (the "Premises") subject to the terms of this Agreement. 
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3.0 License Term. The term of this Agreement (the "Term") shall commence 
on the Effective Date and shall terminate on May 23, 2015 unless terminated earlier 
according to the terms of this Agreement. Each Party may terminate this Agreement at 
any time upon ninety (90) days' written notice to the other Party. If APA remains on the 
Premises without the City's written consent after the expiration of the Term, APA's 
continued occupancy will not be deemed to extend or renew the Term, and during the 
period of continuing occupancy, a license fee payable by APA to the City will accrue at 
the rate of One Thousand Five Hundred and No/100 Dollars ($1,500.00) per week. The 
acceptance of the license fee from APA does not constitute the City's consent to APA's 
continued occupancy of the Premises after the expiration of the Term. 

4.0 License Fee. Except for the license fee described in Section 3.0, APA will 
not be required to pay a license fee for its use of the Premises, such fee being waived by 
City of Austin Ordinance No . .2.Dil052*• oa.a.. In lieu of a license fee, APA agrees to use the 
Premises solely for the Permitted Use (defined below), which Permitted Use promotes a 
public purpose of the City. 

5.0 Premises Conveyed As-Is. APA acknowledges that it has had the 
opportunity to inspect the Premises and to conduct any inspections and testing of the 
Premises as it deemed necessary or desirable. In reliance solely on its inspections and 
testing of the Premises, APA accepts the Premises in their "AS IS," "WHERE IS" 
condition, "WITH ALL FAULTS," and with all latent and patent defects, if any; and the 
City makes no representations or warranties of any kind, express or implied, with respect 
to the Premises, including, without limitation, warranties as to habitability, fitness or 
suitability of the Premises for a particular purpose or for compliance with Governmental 
Regulations (defined below), or as to the presence or absence of any hazardous 
substances, including, but not limited to, asbestos and asbestos-containing materials. 

6.0 Permitted Use of the Premises. APA may use the Premises solely for 
operating an animal rescue and adoption center and uses ancillary thereto, including 
medical treatment, behavioral training, and fundraising and outreach events, and for no 
other purpose (the "Permitted Use"). APA may not occupy or use the Premises for any 
unlawful use or purpose, and APA shall conduct its business in such a manner as not to 
create a nuisance. 

7.0 Operation and Maintenance. 

7.1 APA shall maintain the Premises during the Term in a clean, 
healthful and safe condition and in substantially the same condition as the 
Premises existed on the Effective Date, all at APA's sole cost and expense. APA 
shall be responsible at its sole cost for the repair, maintenance, operation and 
security of the Premises, including, without limitation, (a) repairs and 
maintenance of all electrical, mechanical, HV AC and plumbing fixtures and 
equipment serving the Premises, (b) all structural and non-structural repairs to the 
Premises required during the Term, including those required due to fire, casualty 
or acts of God, (c) utility services, (d) janitorial services, and (e) fire safety 
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services and equipment. APA acknowledges that the City has no maintenance, 
repair, operation or security obligations with respect to the Premises except as 
otherwise expressly provided in Section 9.1 of this Agreement. 

7.2 APA shall conduct all its operations on the Premises in compliance 
with all applicable municipal, county, state and federal laws, codes, rules and 
regulations (collectively, "Governmental Regulations") at APA's sole cost and 
expense. 

7.3 APA shall provide the City with copies of any key cards or keys to 
the Premises to enable the City's employees, representatives, agents and 
contractors to access the Premises for the purposes permitted under this 
Agreement and to permit the City to exercise its municipal functions. 

7.4 AP A will make no improvements, alterations or changes to the 
Premises without the City's prior written approval, which approval the City may 
withhold or condition at its sole and absolute discretion. Notwithstanding the 
foregoing, APA may make cosmetic improvements to the Premises, including 
painting the Premises. 

7.5 AP A will repair at its sole cost and expense all damage to the 
Premises caused by the actions or omissions of APA or APA's employees, agents, 
licensees, invitees, volunteers or contractors. 

7.6 Upon the expiration of the Term or earlier termination of this 
Agreement, APA shall deliver the Premises to the City, with all improvements 
located thereon, in substantially the same condition in which it existed as of the 
Effective Date, reasonable wear and tear excepted, together with all keys, key 
cards and other access devices for the Premises. All furniture, removable trade 
fixtures and equipment installed by APA must be removed by APA upon the 
expiration of the Term or earlier termination of this Agreement, and APA agrees 
to repair any damage to the Premises caused by the removal of such items. If 
APA fails to timely remove any such furniture, removable trade fixtures or 
equipment installed by APA, those items will be deemed abandoned by AP A, and 
the City may dispose of such items in the manner it deems appropriate without 
liability to APA. This Section 7.6 will survive the termination of this Agreement. 

8.0 APA Covenants. 

8.1 Only animals sourced by AAS or originating from a source located 
in Bastrop, Caldwell, Hays, Travis or Williamson Counties may be housed on the 
Premises. 
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8.2 AAS will provide APA with a list of animals most at risk for 
euthanasia each day (the "At-Risk List"). APA may select from the At-Risk List 
the animals it desires to house on the Premises; provided, however APA must: 

(a) select a sufficient number of animals from the At-Risk List so 
that at the end of each year of the Term APA will have selected from the 
At-Risk List the greater of (i) 3,000 animals, or (ii) 12% of the total 
number of animals taken in by AAS during the preceding year (the 
"Minimum Animal Inventory"); 

(b) accept from the City all treatable "parvo puppies" and "bottle 
kittens" on the At-Risk List that AAS requests APA to take as part of the 
Minimum Animal Inventory; 

(c) accept from the City all small dogs on the At-Risk List that 
AAS requests APA to take as part of to the Minimum Animal Inventory; 
and 

(d) accept from the City at least five (5) behaviorally challenged 
large dogs each month during the Term. 

8.3 Once APA receives an animal from AAS, ownership of the animal 
will vest in APA; provided, however, if an animal APA receives from AAS 
subsequently becomes a poor adoption candidate due to the deterioration of the 
health or behavior of the animal, APA and AAS will collaborate in good faith to 
assess the condition of the animal in question, and if AAS and APA mutually 
agree that the best course of action is to return the animal to the custody of AAS, 
APA may return the animal to AAS. 

8.4 APA must provide monthly reports to the City describing 
beginning and ending animal inventory, intakes, outcomes and live release rates. 
The report will be in substantially the form attached hereto as Exhibit B (the 
"Monthly Report"). The City will have the right to modify the required content 
of the Monthly Report from time to time. Additionally, APA will provide 
quarterly status briefings to the Austin Animal Advisory Commission. 

8.5 APA will develop and implement a program to rehabilitate 
behaviorally challenged dogs. 

8.6 At APA's sole cost and expense, APA will repair and refurbish the 
kennels and cages located on the Premises in accordance with all Governmental 
Regulations. 

8.7 APA will conduct its operations on the Premises in compliance with 
the "Guidelines for Standards of Care in Animal Shelters" established by the Association of 
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Shelter Veterinarians as amended from time to time unless compliance would require APA 
to violate any Governmental Regulations or make any capital improvements to the TLAC. 

8.8 APA will use kennels 101 through 154 as identified on Exhibit A 
solely for animals sourced by AAS. 

9.0 City Covenants. During the period commencing on the Effective 
Date and ending on November 9, 2012, the City will (a) pay for electric, water and 
wastewater utility charges for the Premises and (b) contribute to APA an amount not to 
exceed $12,000 per month (the "City Co11tribution Amount"), which amount will be used 
by APA solely for operating expenses for the Premises and APA's off-site adoption efforts 
for animals housed on the Premises that were sourced by AAS. AP A will maintain 
reasonably detailed, written records and receipts of its expenditure of the City Contribution 
Amount, and will make such records and receipts available for review by the City upon the 
City's written request. Commencing on November 10, 2012, the City will no longer pay the 
City Contribution Amount, and the City and APA will share equally the cost of all utilities 
consumed at the TLAC. APA will reimburse the City for APA's share of utility costs 
within thirty (30) days after APA receives an invoice for the utility costs from the City. 

10.0 Hazardous Materials. APA shall comply in all respects with all 
Governmental Regulations relating to the protection of environment and natural resources, 
now existing or hereafter enacted (collectively for purposes of this Section 10.0, 
"Eilvironmelltal Laws"), including, without limitation: (a) the federal Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 1986, as amended from time to time, 
(b) the federal Resource Conservation and Recovery Act of 1976, as amended by the Used 
Oil Recycling Act of 1980, the Solid Waste Disposal Act Amendments of 1980, and the 
Hazardous and Solid Waste Amendments of 1984, as amended from time to time, (c) the 
federal Water Pollution Control Act of 1972, as amended from time to time, (d) the federal 
Spill Compensation and Control Act of 1976, as amended from time to time, and (e) any and 
all other federal, state, county, and municipal laws, ordinances, codes and regulations which 
relate in any way to the matters regulated by any of the above-mentioned federal legislation. 
APA shall immediately notify the City if APA becomes aware of any actual or potential 
environmental hazard or any actual or alleged violation of one or more Environmental 
Laws. APA is responsible for any and all liabilities, liens, claims, demands, damages, 
expenses, fees, costs, fines, penalties, suits, proceedings, actions and causes of action 
(including, without limitation, all attorneys' fees and expenses) arising out of or relating to, 
directly or indirectly, any violation or alleged violation by APA or any party accessing the 
Premises by or through APA (whether before or after the Effective Date) of any one or more 
of the Environmental Laws. This Section 10.0 shall survive the expiration or termination of 
this Agreement. 

11.0 Assignment and Sublicensing. APA shall not (a) mortgage, assign, pledge 
or transfer this Agreement to any party; (b) sublicense the Premises or any part thereof; 
(c) grant any concession or other right of occupancy of any portion of the Premises; or (d) 
permit the use of the Premises by any parties other than APA, its agents, employees, and 
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volunteers without the express prior written consent of the City, which consent may be 
withheld in the City's sole and absolute discretion. 

12.0 Indemnity. THE CITY WILL NOT BE LIABLE TO APA, AND APA 
HEREBY WAIVES ALL CLAIMS AGAINST THE CITY, FOR ANY DAMAGE TO 
OR LOSS OR THEFT OF ANY PROPERTY OR FOR ANY BODILY OR PERSONAL 
INJURY, ILLNESS OR DEATH OF ANY PERSON IN, ON, ABOUT OR OFF THE 
PREMISES, INCLUDING, WITHOUT LIMITATION, ANY DAMAGE, INJURY, 
ILLNESS OR DEATH ARISING FROM OR RELATED TO ANY ANIMAL IN APA'S 
CUSTODY OR RELEASED FROM APA'S CUSTODY. APA HEREBY AGREES TO 
INDEMNIFY, DEFEND AND HOLD THE CITY HARMLESS FROM ALL CLAIMS, 
DEMANDS, LIABILITIES, DAMAGES, LOSSES, COSTS AND EXPENSES, 
INCLUDING REASONABLE ATTORNEYS' FEES AND DISBURSEMENTS, 
ARISING FROM OR RELATED TO ANY ANIMAL IN APA'S CUSTODY OR 
RELEASED FROM APA'S CUSTODY, ANY USE OR OCCUPANCY OF THE 
PREMISES, ANY CONDITION OF THE PREMISES, ANY DEFAULT IN THE 
PERFORMANCE OF APA'S OBLIGATIONS UNDER THIS AGREEMENT, ANY 
DAMAGE TO ANY PROPERTY, OR ANY BODILY OR PERSONAL INJURY, 
ILLNESS OR DEATH OF ANY PERSON OCCURRING IN, ON, ABOUT OR OFF 
THE PREMISES OR ANY PART THEREOF, ARISING AT ANY TIME, AND FROM 
ANY CAUSE WHATSOEVER. THIS SECTION 12.0 WILL SURVIVE THE 
TERMINATION OF THIS AGREEMENT. 

13.0 Insurance Requirements. APA will obtain and maintain throughout the 
Term the types and in the amounts of insurance described on Exhibit C. 

14.0 City's Right of Entry and Inspection; Use of Davenport Conference 
Room. The City and its officers, agents and representatives shall have the right (but not 
the obligation) from time to time to enter into and upon any and all parts of the Premises 
at all reasonable hours (or, in an emergency, at any hour) to inspect, clean, or make 
repairs, alterations or additions to the Premises that the City may deem necessary or 
desirable; to observe APA's operations; to plan for future uses of the Premises; to store 
and retrieve equipment and supplies; for ingress and egress to and from other portions of 
the TLAC; and to conduct other municipal functions. Additionally, the City and its 
animal rescue partners will have the right to use the Davenport Conference Room located 
on the Premises from time to time for animal adoption events. The City and APA will 
cooperate in good faith to schedule the use of the conference room. The City retains the 
exclusive right to use all portions of the TLAC that are not included in the Premises and 
the right to use together with APA all portions of the TLAC that are identified as "shared 
areas" on Exhibit A. 

15.0 Condemnation. 

15.1 If at any time during the Term all or substantially all of the 
Premises shall be taken for any public or quasi-public use under any statute or by 
right of eminent domain, this Agreement shall terminate on the date of such 
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taking. If less than all of the Premises shall be so taken and in the City's 
reasonable opinion the remaining portion of the Premises is insufficient for 
fulfilling the purposes of this Agreement, the City may terminate this Agreement 
by delivering written notice to the APA within sixty (60) days after the date the 
City received notice of the taking. If the City exercises its option to terminate, 
this Agreement shall end on the date specified in the City's notice. 

15.2 If less than all of the Premises shall be taken and, in the City's 
reasonable opinion communicated by written notice to APA within sixty (60) 
days after the date the City received notice of the taking, the remaining portion of 
the Premises is sufficient for fulfilling the purposes of this Agreement, this 
Agreement shall remain in effect. 

15.3 The City shall be entitled to receive the entire award or awards in 
any condemnation proceeding involving the Premises, and APA shall receive no 
part of such award or awards from the City or in the condemnation proceedings. 
APA hereby assigns to the City any and all of APA's right, title and interest in or 
to such award or awards or any part thereof. This Section 15.3 will survive the 
termination of this Agreement. 

15.4 Taking by condemnation or eminent domain hereunder shall 
include the exercise of any similar governmental power and any sale, transfer or 
other disposition of the Premises in lieu of or under threat of condemnation. 

16.0 Fire and Other Casualty. If all or any portion of the Premises is damaged 
or destroyed by fire or other casualty, the City will have the right to terminate this 
Agreement by providing written notice to APA. If the City exercises its option to 
terminate, this Agreement shall end on the date specified in the City's notice. The City 
will have no obligation to repair, restore or rebuild the Premises following damage or 
destruction due to fire or other casualty. 

17.0 City's Remedies Following APA Default. Any failure of APA to comply 
with the terms and conditions of this Agreement will be deemed a default of this 
Agreement if APA has not remedied such failure within thirty (30) days after receiving 
written notice of such failure from the City. If APA is deemed to have committed a 
default, the City may (but is not obligated to) terminate this Agreement upon ten (10) 
days prior written notice to APA, and the City may seek any other remedies available to 
it at law or in equity. 

18.0 Non-Waiver. 

18.1 Any act of forbearance by the City to enforce any provision of this 
Agreement shall not be construed as a modification of this Agreement or as a 
waiver of any breach or default of APA which then exists or may subsequently 
exist. The failure of the City to exercise any right or privilege granted in this 
Agreement shall not be construed as a waiver of that right or privilege. 
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18.2 All rights of the City under this Agreement are specifically 
reserved. Any payment, act or omission by a party shall not impair or prejudice 
any remedy or right of that party under this Agreement. Any right or remedy 
stated in this Agreement shall not preclude the exercise of any other right or 
remedy under this Agreement, the law or at equity. Any action taken in the 
exercise of any right or remedy shall not be deemed a waiver of any other rights 
or remedies. 

19.0 Entire Agreement. This Agreement constitutes the entire agreement 
between the City and APA with regard to the Premises. Any other statement, 
representation, agreement or promise, either oral or written, relating to the subject matter 
of this Agreement that is not contained herein shall not be binding on the Parties. All 
exhibits, schedules, addenda and other documents attached to this Agreement are 
intended to be a part of this Agreement and are hereby incorporated into this Agreement 
for all purposes. 

20.0 Governing Law and Venue. This Agreement and the rights and duties of 
the City and APA will be governed by Texas law. All obligations under this Agreement 
are performable in Travis County, Texas, and venue for any litigation arising under or in 
connection with this Agreement shall lie exclusively in Travis County, Texas. 

21.0 Notices. 

(a) Any notice given hereunder by either Party to the other shall be in 
writing and may be delivered by personal delivery or by registered or certified mail, 
return receipt requested, when mailed to the proper Party, at the following addresses: 

If to the City: 

with a copy to: 

and a copy to: 

Abigail Smith 
Chief Animal Services Officer 
City of Austin Office of Animal Services 
P.O. Box 1088 
Austin, Texas 78767 

Lauraine Rizer 
Officer 
City of Austin Office of Real Estate Services 
P.O. Box 1088 
Austin, Texas 78767 

Judd L. Leach 
Assistant City Attorney 
City of Austin Law Department 
301 West Second Street, 41

h Floor 
Austin, Texas 78701 
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If to APA: 

with a copy to: 

Ellen Jefferson, DVM 
Executive Director 
Austin Pets Alive 
1156 West Cesar Chavez Street 
Austin, Texas 78703 

(b) Either Party may change its address for purposes of this Section 21.0 by 
written notice delivered in accordance herewith. 

22.0 Force Majeure. The computation for any period for performance under 
this Agreement shall exclude any delays due to acts of God, war, riot, terrorism, civil 
commotion, sovereign conduct, or governmental laws, regulations or restrictions. 

23.0 Severability. If any clause or provision of this Agreement is ruled illegal, 
invalid or unenforceable in any respect by a court of competent jurisdiction, the 
remainder of this Agreement shall remain valid and binding. It is also the intention of the 
Parties to this Agreement that in lieu of each clause or provision of this Agreement that is 
ruled illegal, invalid or unenforceable, there be added as a part of this Agreement a legal, 
valid and enforceable clause or provision as similar in terms to such illegal, invalid or 
unenforceable clause or provision as is possible. 

24.0 Amendments and Binding Effect. This Agreement may not be amended, 
except in writing signed by both Parties. This Agreement shall inure to the benefit of and 
be binding upon the Parties and their respective successors, assigns and legal 
representatives. 

25.0 Gender and Number. Words of any gender used in this Agreement shall 
include any other gender, and words in the singular number shall include the plural, 
unless the context otherwise requires. 

26.0 Captions. The captions in this Agreement are for convenience of 
reference only and shall not in any way limit or enlarge the terms and conditions of this 
Agreement. 

[The signature page follows.] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the 
Effective Date. 

APPROVED AS TO CONTENT: 
..-

Date: {) 5 /3tJ b11 Z. 
r I 

CITY: 

CITY OF AUSTIN, a Texas home-rule city 
and municipal corporation 

By: "'~~ 
Lauraine Rizer, Officer 
Office ofReal Estate Services 

APA: 

AUSTIN PETS ALIVE, a Texas non-profit 
corporation 

By: Zb(£A_--
Ellen Jeffers n, DVM, Executive Director 
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EXHIBIT A 

Description of Premises 
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EXHBITB 

Form of Monthly Report 
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EXHIBITC 

Insurance Requirements 
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.· 

Insurance Requirements 

Section 1 During the tenn of the License Agreement, Austin Pets Alive ('~PA") shall carry 
insurance in the following types and amounts: 

1.1 Commercia! General Liability Coverage with a mmtmwn bodily injury and 
property damage per occurrence limit of $500,000 for coverages A & B. The 
policy shall _contain th~ following provisions and endorsements in favor of the 
City: 

1.1.1 Blanket Contractual liability coverage for liability assumed under the 
License Agreement; - - · 

1.1.2 Products and completed operations coverage; 

l.D Independent contr~ctors coverage; . . 
1.1.4 Personal and Advertising inj~ry coverage; 

1.1.5 Additional Insured endorsement (Fonn CO 2010); 

1.1.6 Waiver of Subrogation endorsement (Form CO 2404); and 

1.1.1 30-Day Notice ofCanceUation endorsement (Form CO 0205). 

1.2 Business Automobile Liability Insurance for all owned, non-owned and hired 
vehicles with a limit of $500,000 per occurrence for bodily injury and property 
damage liability. The policy shall contain the following endorsements in favor of 
the City: · 

1.2.1 Additional Insured endorsement (Form TE 9901B); 

1.2.2 . Waiver of Subrogation endorsement (Form TE 2046A); and 

1.2.3 30-Day Notice of Cancellation endorsement (Form TE 0202A). 

1.3 Directors· and Officers Insurance with a minimum of not less than $1,900,000 per 
claim shall be in place for protection from claims arising out of negligent acts, 
errors or omissions for directors and officers while acting in their capacities as 
s1,1ch. If coverage is underwritten on ·a claims-made baSis, the retroactive date 
shall be coincident with or prior to the date of the License Agreement anc! the 
certificate of insurance shall state that the coverage is claims made and the 
retroactive date. The coverage shall be con-tinuous for the duration of the License 
Agreement and for not less than twenty-four (24) months following the end of the 
License Agreement. Coverage, including renewals, shall have the same 
retroactive date as the original policy applicable to the License Agreement. APA 
shall, on at least an aruma) basis, provide the City with a certificate of insurance 
as evidence of such insurance. 
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Section 2 During the tenn of the Lict;nse Agreement, APA shall cause any cc;mtractor or 
subcontractor constructing improvements to the Property to carry insurance in the 'following 
types and amounts: 

2.1 Employers Liability and Workers' Compensation Insurance. Minimum policy 
limits for Employ_~rs' Liability shall be $100,000 bodily injury each accident, 
$500,000 bodily injury by dis.ease policy limit and $100,000 bodily injury by 
disease each employee .. Workers' Compensation coverage ~hall be consistent with 
statutory benefits described in the Texas Workers' Compensation Act, Section 
401. Coverage shall _apply to the State of Texas. The policy shall contain. ihe 
following endorsements i~ favor of the City: 

2.1.1 Waiver of S11brogation (Form WC 420304); and . 

2.1.2 30-Day Notice of Cancellation (Form WC 420601). 

2.2 Commercial General Liability Coverage with a minimum bodily injury and 
property damage per occurrence limit of$500,000 for coverages A & B. The 
policy shall contain the f9llowing provisions and endorsements in favor ofthe 

·· City: 

2.2.1 Blanket Contractual liability coverage for liability assumed under the 
contract with the contractor or subcontractor in questio~; 

2.2.2 Products and completed operati~ns coverage; 

2.2.3 lnde.l?endent contractors coverage; 

2.2.4 Personal and Advertising inj_ury coverage; 

2.25 Additional Insw·ed endorsement (Form CG 2010); 

2.2.6 Waiver of Subrogation endorsement (Form CO 2404); and . . ' 

2.2. 7 30-Day Noti~e of Cancellation endorsement (Form <:;0 0205). 

2.3 Business Automobile Liability Insurance for all owned, non-owned and hired 
vehicles with a limit of$500,000 per occurrence for bodily injury and property 
damage liability. The policy shall contain the following endorsements in favor of 
the City: 

23.1 Additional Insured endorsement (Form TE 9901B); 

2.3.2 Waiver ~fSubro~ation endorsement (Form TE 2046A); and 

2.3.3 30-Day Notice of Cancellation endorsement (Form TE 0202A). 

2.4 . Builders' Rlsk Insurance on an all risk physical loss form in the amount of the 
maximum contractor amount for any improvements made to the Property. 
Coverage shall commence upon the date any work with respect to such 
improvements begins and shall continue until the work is complete and a final 
certificate of occupancy is issued with respect to the ~mprovements. The City 
shall be a mortgagee/loss payee on the policy. If off-site storage is permitted with 
respect to the work, coverage shall include transit and storage in an amount 
su~cient to protect any property being transported or stored. 
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Section 3 . APA shall provide the City at least thirty (30) calenpar days written notice of erosion 
of the aggregate limit below the minimum required combined single limit of coverage. 

Section 4 AJlA shall not acquire any property or commence work under the License Agreement 
until it has obtained all required insurance and until the Risk Management Division of the City 
has reviewed an_d approved such insurance coverage. 

Section 5 All insurance required to be obtained under this Exhibit C must be written by a 
company licensed to do business in the State of Te.xas at the time the policy is issued, and the 
company must be rated by A.!VJ. Best at B+ VII or better and reasonably acceptable to the City. 
Employers Liability and Workers' Compensation Insurance policies written by the Texas 
Workers' Comp~nsation Fund are acceptable. - · 

Section 6 All endorsements, waivers, notices of cancellation, notices of non-renewal or any . 
. other endorsements as well as the Certificate of Insurance shall: 

6.1 Name the City at the following notice address: 

City of Austin, Texas 
Attn: Lauraine Rizer, Office of Real Estate Services 
P.O. Box 1088 
Austin, Texas 78767-1088 

6.2 Obligate the insurance company to notify in. writing the City at its notice address 
of any non-renewal, cancellation or material change to the policy, at least thirty 
(30) calendar days before the cbange or cancellation. · 

Section 7 The "other" insurance clause shall not apply to the City where the City is an 
additional insured shown on the policy. It is intended that the policies required in the License 
Agreement shall be considered primary coverage. 

Section 8 APA shall not cause any insurance to be canceled nor permit any insurance to lapse 
during the term of the License Agreement or the twenty-four month period following 
completion, in the case ofa cl~ms-made policy. 

Section 9 The City reserves the right to review the insurance requirements described in this 
Exhibit C during the Term and to make reasonable adjustments to insurance coverages, and their 
limits, .when deemed necessary and prudent by the City based upon changes in statutory Jaw, 
court decisions, or the claims history or financial condition of the insurance company or .APA. 

Section 10 The City sh~l be entitled, upon request, and witho~t expense to the City,-to receive 
copies of the requisite insurance policies and all endorsements thereto and to make any 
reasonable requests for deletion or revision or modificapon of particular policy terms, conditions, 
limitations, or exclusions (except where policy provisions are established by law or regulation 
binding upon either of the parties hereto or the underwriter on any of such policies). 
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PAGE NO: 
PURCH~SE ORDER 

PO VENDOR SINGlE 
REFERENCE NUMBER: DO 9100 11122005097 

P.O DATE: 12/20/11 

PRICE AGREEMENT#: MA 9100 NA120000044 

V 'Natasha Rosofsky 
E VS0000009048 AR011 
N Austin Pets Alive!, Inc. 
0 P,O. Box 6247 

0 
R Austin TX 78762 

s 
H 
I 
p 

T 
0 

Requestor: 
Buyer: 

Joan Hamilton-Huber, 978-0538 
See Solicitalion, 512-974-2500 

B Health & Human Services Dept 

I 
l ACCOUNTING SERVICES 
l PO BOX 1088 

T 
0 

AUstin TX 78767 

THE CITY'S STANDARD PURCHASE TERMS AND CONDITIONS CT & Cs) ARE HEREBY INCORPORATED INTO THIS PURCHASE ORDER (PO) BV REFERENCE, WITH THE SAME FORCE AND EFFECT 
AS IF THEV WERE INCORPORATED IN FULL TEXT. THE FULL TEXT VERSIONS OF THE T&Cs ARE AVAILA.BLE AT http://www.ci.austln.tx.us/purchase/standard,htm OR CALL THE PURCHASING OFFICE 
AT (512) 974-2500. PLEASE INCLUDE ABOVE REFERENCE NUMBER ON ALL PACKAGES .• DELIVERIES AND INVOICES. _ 

Line Quantity 

Commodity: 

VENDOR INSTRUCTIONS: 

96206 

Commodity Information I Description (s) 

Animal Care, Animal Shelter, Animal Production Ser 

Encumbrance for monthly license agreement payment to Austin Pets Alive for 

running the TLAC site. Payment is estimated at $12,000/ month for the next 

12 months. 

1 SEND ORIGINAl INVOICE IMTH DUPLICATE COPY TO THE CITY DEPARTMENT TO \M-ilCH THE GOOO(S) WERE DELIVERED 

2 SHIPPING INSTAUC'FIONS F 0 8 DESTINATION UNLESS OTHERWISE SPECIFIED. 

3 NO FEDERAL OA STATE SALES TAX SHALL BE INCLUDED IN f'RICES BILLED. UMITEOSALES TAX 1174-6000085" 

Unit Prfce Extended Amount 

0.000000 $ 144,000.00 

$ 144,000.00 

Date 



 

Recommendation for Council Action (Real Estate) 

Austin City Council Item ID: 10708 Agenda Number 22. 

Meeting Date: November 10, 2011 

Department: Office of Real Estate Services 

Subject 
 
Approve an ordinance authorizing the City Manager to execute a temporary license agreement with Austin Pets Alive 
(APA) permitting APA to temporarily occupy and operate the Town Lake Animal Center, located at 1156 West Cesar 
Chavez, Austin, Texas, for a period of 12 months with one 6-month extension option while the City transitions its 
animal shelter operations to the new Austin Animal Center, and waiving Chapter 14-11 (Use of Right-of-Way), Article 
1, Division 3, Sections 14-11-42 and 14-11-43 for purposes of the the temporary license agreement with APA. 

Amount and Source of Funding 
 

 

Fiscal Note 
 
There is no unanticipated fiscal impact.  A fiscal note is not required. 

Purchasing 
Language:  

Prior Council 
Action: 

June 23, 2011 - Council approved Resolution No. 20110623-096. 

For More 
Information: 

Junie Plummer 974-7085; Sara Hensley 974-6700; Abigail Smith 972-6088; Lauraine Rizer 974-
7078; Amanda Glasscock 974-7173. 

Boards and 
Commission 
Action: 

Recommended by the Parks and Recreation Board. 

MBE / WBE:  

Related Items:       

Additional Backup Information 

gracee
Sticky Note
Please see page 9 for the information on $ amounts



 
In March 2010, the City Council approved the No Kill Implementation Plan, which included partnering with a non-
profit to operate the Davenport Building as an adoption center and to keep open the entire Town Lake Animal 
Center (TLAC) site for a minimum of six months.  On June 23, 2011, the City Council approved the operation of an 
adoption center at the TLAC.  Allowing Austin Pets Alive, a non-profit organization, to temporarily operate the 
TLAC site as an adoption center will assist the City of Austin in implementing the No-Kill Implementation Plan. 
 
Austin Pets Alive will pay all costs associated with the operation and maintenance of the TLAC with the exception of 
electric, water, and wastewater utility costs, which the City will pay during the first 12 months of the license only. 

 



ORDINANCE NO. 20111110-022 

AN ORDINANCE AUTHORIZING THE CITY MANAGER TO EXECUTE A 
TEMPORARY LICENSE AGREEMENT BETWEEN THE CITY OF AUSTIN 
AND AUSTIN PETS ALIVE, A NON-PROFIT ORGANIZATION, REGARDING 
AUSTIN PETS ALIVE'S TEMPORARY OPERATION OF THE TOWN LAKE 
ANIMAL CENTER AND WAIVING CERTAIN SECTIONS IN CITY CODE 
CHAPTER 14-11 IN CONNECTION WITH THE TEMPORARY LICENSE 
AGREEMENT. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN: 

PART 1. In March 2010, the City Council approved the No Kill Implementation Plan, 
which included partnering with a non-profit organization to operate the Davenport 
Building on the Town Lake Animal Center (TLAC) site, located at 1156 W. Cesar 
Chavez, Austin, Texas, as an adoption center and keeping the entire TLAC site open for a 
minimum of six months. 

PART 2. On June 23, 20 II, the City Council adopted certain operating criteria for the 
non-profit entity selected to operate the TLAC, which criteria were set forth in Resolution 
No. 20110623-096. 

PART 3. The City Manager is authorized to execute a temporary license agreement with 
Austin Pets Alive permitting Austin Pets Alive to temporarily operate the TLAC while 
Austin Animal Services transitions its operations to the new Austin Animal Center. The 
temporary license agreement will require Austin Pets Alive to operate the TLAC in a 
manner consistent with the operating criteria adopted by the City Council in Resolution 
20 I 1 0623-096. 

PART 4. The City Council waives City Code Sections 14-1 1-42 (Appraisal of Property) 
and 14-11-43 (Annual Fee) for purposes of the temporary license described in this 
ordinance. 
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PART 5. The waivers described in Part 4 of this ordinance will become effective only if 
and when the City Council approves the use of the TLAC site for a non-park purpose 
following a public hearing held pursuant to Chapter 26 of the Texas Parks and Wildlife 
Code and the temporary license agreement is fully executed by Austin Pets Alive and the 
City of Austin. 

PART 6. This ordinance takes effect on November 21, 2011. 

PASSED AND APPROVED 

§ 

§ ()~ --------~N~o~v=et~n=b=e•~·~I0~ ______ ,201J § __ _J~~----~-+~~------------
CCeffingwell 

Mayor 
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AMENDED AND RESTATED TEMPORARY LICENSE AGREEMENT 

THIS AMENDED AND REST A TED TEMPORARY LICENSE AGREEMENT 
(this "Agreement") is made this_ day of May, 2012 (the "Effective Date") between the 
CITY OF AUSTIN, a Texas home-rule city and municipal corporation (the "City") and 
AUSTIN PETS ALNE, a Texas non-profit corporation ("APA"). The City and APA are 
hereinafter sometimes collectively referred to as the "Parties.'' 

RECITALS 

WHEREAS, in March 2010, the Austin City Council approved the No KiU 
Implementation Plan, a component of which included partnering with a non-profit 
organization to operate the Davenport Building on the Town Lake Animal Center site, 
located at 1156 W. Cesar Chavez, Austin, Texas (the "TIAC"), as an adoption center and 
keeping the entire TLAC site open for a minimum of six months; 

WHEREAS, on June 23, 2011, the City Council adopted certain operating criteria 
established by the Austin Animal Advisory Commission for the non-profit entity selected 
to temporarily operate the TLAC, which criteria were set forth in City Council Resolution 
No. 20110623-096; 

WHEREAS, APA was subsequently selected to temporarily operate the TLAC 
during Austin Animal Services' ("AAS") transition of the City's animal shelter 
operations from the TLAC to the newly-constructed Austin Animal Center; 

WHEREAS, the City and APA entered into that certain Temporary License 
Agreement dated November 10, 2011 (the "Temporary License Agreemenf') authorizing 
APA to occupy and use the TLAC for the purposes described in the Temporary License 
Agreement; and 

WHEREAS, on April26, 2012, the City Council voted to extend the term of the 
Temporary License Agreement and to expand APA' s permitted use of the TLAC; 

NOW, THEREFORE, in consideration of the mutual covenants contained in this 
Agreement and other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the City and APA agree as follows: 

AGREEMENT 

1.0 Amendment and Restatement. This Agreement amends, restates and 
supersedes the Temporary License Agreement in its entirety. 

2.0 License Grant. The City hereby grants to APA and APA hereby accepts 
from the City a temporary license to operate the portion of the TLAC depicted on Exhibit 
A (the "Premises") subject to the terms of this Agreement 
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3.0 License Term. The term of this Agreement (the "Tenn") shall commence 
on the Effective Date and shall terminate on May 23, 2015 unless terminated earlier 
according to the terms of this Agreement. Each Party may terminate this Agreement at 
any time upon ninety (90) days' written notice to the other Party. If APA remains on the 
Premises without the City's written consent after the expiration of the Term, APA's 
continued occupancy will not be deemed to extend or renew the Term, and during the 
period of continuing occupancy, a license fee payable by APA to the City will acc1ue at 
the rate of One Thousand Five Hundred and No/100 Dollars ($ 1,500.00) per week. The 
acceptance of the license fee from APA does not constitute the City's consent to APA's 
continued occupancy of the Premises after the expiration of the Term. 

4.0 License Fee. Except for the license fee descdbed in Section 3.0, APA will 
not be t·equired to pay a license fee for its use of the Premises, such fee being waived by 
City of Austin Ordinance No.2Dil052*- oa;;.. In lieu of a license fee, APA agrees to use the 
Premises solely for the Permitted Use (defined below), which Permitted Use promotes a 
public purpose of the City. 

5.0 Premises Conveyed As-Is. APA acknowledges that it has had the 
opportunity to inspect the Premises and to conduct any inspections and testing of the 
Premises as it deemed necessary or desirable. In reliance solely on its inspections and 
testing of the Premises, APA accepts the Premises in their "AS IS," "WHERE IS" 
condition, "WITH ALL FAULTS," and with all latent and patent defects, if any; and the 
City makes no representations or warranties of any kind, express or implied, with respect 
to the Premises, including, without limitation, warranties as to habitability, fitness or 
suitability of the Premises for a particular purpose or for compliance with Governmental 
Regulations (defined below), or as to the presence or absence of any hazardous 
substances, including, but not limited to, asbestos and asbestos-containing materials. 

6.0 Permitted Use of the Premises. APA may use the Premises solely for 
operating an animal rescue and adoption center and uses ancillary thereto, including 
medical treatment, behavioral training, and fundraising and outreach events, and for no 
other purpose (the "Permitted Use"). APA may not occupy or use the Premises for any 
unlawful use or purpose, and APA shall conduct its business in such a manner as not to 
create a nuisance. 

7.0 Operation and Maintenance. 

7. L AP A shall maintain the Premises during the Term in a clean, 
healthful and safe condition and in substantially the same condition as the 
Premises existed on the Effective Date, all at APA's sole cost and expense. APA 
shall be responsible at its sole cost for the repair, maintenance, operation and 
security of the Premises, including, without limitation, (a) repairs and 
maintenance of all electrical, mechanical, HV AC and plumbing fixtures and 
equipment serving the Premises, (b) all structural and non-structural repairs to the 
Premises required during the Term, including those required due to fi re, casualty 
or acts of God, (c) utility services, (d) janitorial services, and (e) fire safety 
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services and equipment. APA acknowledges that the City has no maintenance, 
repair, operation or security obligations with respect to the Premises except as 
otherwise expressly provided in Section 9.1 of this Agreement. 

7.2 APA shall conduct all its operations on the Premises in compliance 
with all applicable municipal, county, state and federal laws, codes, rules and 
regulations (collectively, "Governmental Regulations") at APA's sole cost and 
expense. 

7.3 APA shall provide the City with copies of any key cards or keys to 
the Premises to enable the City's employees, representatives, agents and 
contractors to access the Premises for the purposes permitted under this 
Agreement and to permit the City to exercise its municipal functions. 

7.4 APA will make no improvements, alterations or changes to the 
Premises without the City's prior written approval , which approval the City may 
withhold or condition at its sole and absolute discretion. Notwithstanding the 
foregoing, APA may make cosmetic improvements to the Premises, including 
painting the Premises. 

7.5 APA will repair at its sole cost and expense all damage to the 
Premises caused by the actions or omissions of APA or APA' s employees, agents, 
licensees, invitees, volunteers or contractors. 

7.6 Upon the expiration of the Term or earlier termination of this 
Agreement, APA shall deliver the Premises to the City, with all improvements 
located thereon, in substantially the same condition in which it existed as of the 
Effective Date, reasonable wear and tear excepted, together with all keys, key 
cards and other access devices for the Premises. All furniture, removable trade 
fixtures and equipment installed by APA must be removed by APA upon the 
expiration of the Term or earlier termination of this Agreement, and APA agrees 
to repair any damage to the Premises caused by the removal of such items. If 
APA fai ls to timely remove any such furniture, removable trade fixtures or 
equipment installed by APA, those items will be deemed abandoned by APA, and 
the City may dispose of such items in the manner it deems appropriate without 
liability to APA. This Section 7.6 will survive the termination of this Agreement. 

8.0 APA Covenants. 

8.1 Only animals sourced by AAS or originating from a source located 
in Bastrop, Caldwell, Hays, Travis or Williamson Counties may be housed on the 
Premises. 
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8.2 AAS will provide APA with a list of animals most at risk for 
euthanasia each day (the "At-Risk List"). APA may select from the At-Risk List 
the animals it desires to house on the Premises; provided, however APA must: 

(a) select a sufficient number of animals from the At-Risk List so 
that at the end of each year of the Term APA will have selected from the 
At-Risk List the greater of (i) 3,000 animals, or (ii) 12% of the total 
number of animals taken in by AAS during the preceding year (the 
"Minimum Animal Inventory"); 

(b) accept from the City all treatable "parvo puppies" and "bottle 
kittens' ' on the At-Risk List that AAS requests APA to take as part of the 
Minimum Animal Inventory; 

(c) accept from the City all small dogs on the At-Risk List that 
AAS requests APA to take as part of to the Minimum Animal Inventory; 
and 

(d) accept from the City at least five (5) behaviorally challenged 
large dogs each month during the Term. 

8.3 Once APA receives an animal from AAS, ownership of the animal 
will vest in APA; provided, however, if an animal APA receives from AAS 
subsequently becomes a poor adoption candidate due to the deterioration of the 
health or behavior of the animal , APA and AAS will collaborate in good faith to 
assess the condition of the animal in question, and if AAS and APA mutually 
agree that the best course of action is to return the animal to the custody of AAS, 
APA may return the animal to AAS. 

8.4 APA must provide monthly reports to the City describing 
beginning and ending animal inventory, intakes, outcomes and live release rates. 
The report will be in substantially the form attached hereto as Exhibit B (the 
"Monthly Report"). The City will have the right to modify the required content 
of the Monthly Report from time to time. Additionally, APA will provide 
quarterly status briefings to the Austin Animal Advisory Commission. 

8.5 APA will develop and implement a program to rehabilitate 
behaviorally challenged dogs. 

8.6 At APA's sole cost and expense, APA will repair and refurbish the 
kennels and cages located on the Premises in accordance with all Governmental 
Regulations. 

8.7 APA will conduct its operations on the Premises in compliance with 
the "Guidelines for Standards of Care in Animal Shelters" established by the Association of 
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Shelter Veterinarians as amended from time to time unless compliance would require APA 
to violate any Governmental Regulations or make any capital impmvements to the TLAC. 

8.8 AP A will use kennels 101 through 154 as identified on Exhibit A 
solely for animals sourced by AAS. 

9.0 City Covenants. During the period commencing on the Effective 
Date and ending on November 9, 2012, the City will (a) pay for electric_, water and 
wastewater utility charges for the Premises and (b) contribute to APA an amount not to 
exceed $12,000 per month (the "City Contribution Amount"), which amount will be used 
by APA solely for operating expenses for the Premises and APA's off-site adoption efforts 
for animals housed on the Premises that were sourced by AAS. APA will maintain 
reasonably detailed, written records and receipts of its expenditure of the City Contribution 
Amount, and will make such records and receipts available for review by the City upon the 
City's written request. Corrunencing on November 10, 2012, the City will no longer pay the 
City Contribution Amount, and the City and APA will share equally the cost of all utilities 
consumed at the TLAC. APA will reimburse the City for APNs share of utility costs 
within thirty (30) days after APA receives an invoice for the utility costs from the City. 

10.0 Hazardous Materials. APA shall comply in all respects with all 
Governmental Regulations relating to the protection of environment and natural resources, 
now existing or hereafter enacted (collectively for purposes of this Section 10.0, 
''Environmental Laws"), including, without limitation: (a) the federal Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 1986, as amended from time to time, 
(b) the federal Resource Conservation and Recovery Act of 1976, as amended by the Used 
Oil Recycling Act of 1980, the Solid Waste Disposal Act Amendments of 1980, and the 
Hazardous and Solid Waste Amendments of 1984, as amended from time to time, (c) the 
federal Water Pollution Control Act of 1972, as amended from time to time, (d) the federal 
Spill Compensation and Control Act of 1976, as amended from time to time, and (e) any and 
all other federal, state, county, and municipal laws, ordinances, codes and regulations which 
relate in any way to the matters regulated by any of the above-mentioned federal legislation. 
APA shall immediately notify the City if APA becomes aware of any actual or potential 
environmental hazard or any actual or alleged violation of one or more Env·ironmental 
Laws. APA is responsible for any and all liabilities, liens, claims, demands, damages, 
expenses, fees, costs, fmes, penalties, suits, proceedings, actions and causes of action 
(including, without limitation, all attorneys' fees and expenses) arising out of or relating to, 
directly or indirectly, any violation or alleged violation by APA or any party accessing the 
Premises by or through APA (whether before or after the Effective Date) of any one or more 
of the Environmental Laws. This Section 10.0 shall survive the expiration or termination of 
this Agreement. 

11.0 Assignment and Sublicensing. APA shall not (a) mortgage, assign, pledge 
or transfer this Agreement to any party~ (b) sublicense the Premises or any part thereof; 
(c) grant any concession or other right of occupancy of any portion of the Premises; or (d) 
permit the use of the Premises by any parties other than APA, its agents, employees, and 
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volunteers without the express prior written consent of the City, which consent may be 
withheld in the City's sole and absolute discretion. 

12.0 Indemnity. THE CITY WILL NOT BE LIABLE TO APA, AND APA 
HEREBY WAIVES ALL CLAIMS AGAINST THE CITY, FOR ANY DAMAGE TO 
OR LOSS OR THEFT OF ANY PROPERTY OR FOR ANY BODILY OR PERSONAL 
INJURY, ILLNESS OR DEATH OF ANY PERSON IN, ON, ABOUT OR OFF THE 
PREMISES, INCLUDING, WITHOUT LJ:MITATION, ANY DAMAGE, INJURY, 
ILLNESS OR DEATH ARISING FROM OR RELATED TO ANY ANIMAL IN APA'S 
CUSTODY OR RELEASED FROM APA'S CUSTODY. APA HEREBY AGREES TO 
INDEMNIFY, DEFEND AND HOLD THE CITY HARMLESS FROM ALL CLAIMS, 
DEMANDS, LIABILITIES, DAMAGES, LOSSES, COSTS AND EXPENSES, 
INCLUDING REASONABLE ATTORNEYS' FEES AND DJSBURSEMENTS, 
ARISING FROM OR RELATED TO ANY ANIMAL IN APA'S CUSTODY OR 
RELEASED FROM APA'S CUSTODY, ANY USE OR OCCUPANCY OF THE 
PREMISES, ANY CONDITION OF THE PREMISES, ANY DEFAULT IN THE 
PERFORMANCE OF APA'S OBLIGATIONS UNDER THIS AGREEMENT, ANY 
DAMAGE TO ANY PROPERTY, OR ANY BODILY OR PERSONAL INJURY, 
ILLNESS OR DEATH OF ANY PERSON OCCURRING IN, ON, ABOUT OR OFF 
THE PREMISES OR ANY PART THEREOF, ARISING AT ANY TIME, AND FROM 
ANY CAUSE WHATSOEVER. THIS SECTION 12.0 WILL SURVIVE THE 
TERMINATION OF THIS AGREEMENT. 

13.0 Insurance Requirements. APA will obtain and maintain throughout the 
Term the types and in the amounts of insurance described on Exhibit C. 

14.0 City's Right of Entry and Inspection; Use of Davenport Conference 
Room. The City and its officers, agents and representatives shall have the right (but not 
the obligation) from time to time to enter into and upon any and all parts of the Premises 
at all reasonable hours (or, in an emergency, at any hour) to inspect, clean, or make 
repairs, alterations or additions to the Premises that the City may deem necessary or 
desirable; to observe APA's operations; to plan for future uses of the Premises; to store 
and retrieve equipment and supplies; for ingress and egress to and from other portions of 
the TLAC; and to conduct other municipal functions. Additionally, the City and its 
animal rescue partners will have the right to use the Davenport Conference Room located 
on the Premises from time to time for animal adoption events. The City and APA will 
cooperate in good faith to schedule the use of the conference room. The City retains the 
exclusive right to use all portions of the TLAC that are not included in the Premises and 
the right to use together with APA all portions of the TLAC that are identified as "shared 
areas" on Exhibit A. 

15.0 Condemnation. 

15.1 If at any time during the Term all or substantially all of the 
Premises shall be taken for any public or quasi-public use under any statute or by 
right of eminent domain, this Agreement shall terminate on the date of such 
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taking. If less than all of the Premises shall be so taken and in the City's 
reasonable opinion the remaining portion of the Premises is insufficient for 
fulfilling the purposes of this Agreement. the City may terminate this Agreement 
by delivering written notice to the APA within sixty (60) days after the date the 
City received notice of the taking. If the City exercises its option to terminate, 
this Agreement shall end on the date specified in the City's notice. 

15.2 If less than all of the Premises shall be taken and, in the City's 
reasonable opinion communicated by written notice to APA within sixty (60) 
days after the date the City received notice of the taking. the remaining portion of 
the Premises is sufficient for fulfilling the purposes of this Agreement, this 
Agreement shall remain in effect. 

15.3 The City shall be entitled to receive the entire award or awards in 
any condemnation proceeding involving the Premises, and APA shall receive no 
part of such award or awards from the City or in the condemnation proceedings. 
APA hereby assigns to the City any and all of APA's right, title and interest in or 
to such award or awards or any part thereof. This Section 15.3 will survive the 
termination of this Agreement. 

15.4 Taking by condemnation or eminent domain hereunder shall 
include the exercise of any similar governmental power and any sale, transfer or 
other disposition of the Premises in lieu of or under threat of condemnation. 

16.0 Fire and Other Casualty. If all or any portion of the Premises is damaged 
or destroyed by fire or other casualty, the City will have the right to terminate this 
Agreement by providing written notice to AP A. If the City exercises its option to 
terminate, this Agreement shall end on the date specified in the City's notice. The City 
will have no obligation to repair, restore or rebuild the Premises following damage or 
destruction due to fire or other casualty. 

17.0 City's Remedies Following APA Default. Any failure of APA to comply 
with the terms and conditions of this Agreement will be deemed a default of this 
Agreement if APA has not remedied such failure within thirty (30) days after receiving 
written notice of such failure from the City. If APA is deemed to have committed a 
default, the City may (but is not obligated to) terminate this Agreement upon ten (10) 
days prior written notice to APA, and the City may seek any other remedies available to 
it at law or in equity. 

18.0 Non-Waiver. 

18.1 Any act of forbearance by the City to enforce any provision of this 
Agreement shall not be construed as a modification of this Agreement or as a 
waiver of any breach or default of APA which then exists or may subsequently 
exist The failure of the City to exercise any right or privilege granted in this 
Agreement shall not be construed as a waiver of that right or privilege. 
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18.2 All rights of the City under this Agreement are specifically 
reserved. Any payment, act or omission by a party shall not impair or prejudice 
any remedy or right of that party under this Agreement. Any right or remedy 
stated in this Agreement shall not preclude the exercise of any other right or 
remedy under this Agreement, the law or at equity. Any action taken in the 
exercise of any right or remedy shall not be deemed a waiver of any other rights 
or remedies. 

19.0 Entire Agreement. This Agreement constitutes the entire agreement 
between the City and APA with regard to the Premises. Any other statement, 
representation, agreement or promise, either oral or written, relating to the subject matter 
of this Agreement that is not contained herein shall not be binding on the Parties. All 
exhibits, schedules, addenda and other documents attached to this Agreement are 
intended to be a part of this Agreement and are hereby incorporated into this Agreement 
for all purposes. 

20.0 Governing Law and Venue. This Agreement and the rights and duties of 
the City and APA will be governed by Texas law. All obligations under this Agreement 
are performable in Travis County, Texas, and venue for any litigation arising under or in 
connection with this Agreement shall lie exclusively in Travis County, Texas. 

2 1.0 Notices. 

(a) Any notice given hereunder by either Party to the other shall be in 
writing and may be delivered by personal delivery or by registered or certified mail, 
return receipt requested, when mailed to the proper Party, at the following addresses: 

If to the City: 

with a copy to; 

and a copy to: 

Abigail Smith 
Chief Animal Services Officer 
City of Austin Office of Animal Services 
P.O. Box 1088 
Austin, Texas 78767 

Lauraine Rizer 
Officer 
City of Austin Office of Real Estate Services 
P.O. Box l088 
Austin, Texas 78767 

Judd L. Leach 
Assistant City Attorney 
City of Austin Law Depattment 
301 West Second Street, 41

h Floor 
Austin, Texas 78701 
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If to APA: 

with a copy to: 

Ellen Jefferson, DVM 
Executive Director 
Austin Pets Alive 
1156 West Cesar Chavez Street 
Austin, Texas 78703 

(b) Either Party may change its address for purposes of this Section 21.0 by 
written notice delivered in accordance herewith. 

22.0 Force Majeure. The computation for any period for performance under 
this Agreement shall exclude any delays due to acts of God, war, riot, terrorism, civil 
commotion, sovereign conduct, or governmental laws, regulations or restrictions. 

23.0 Severability. If any clause or provision of this Agreement is ruled illegal, 
invalid or unenforceable in any respect by a court of competent jurisdiction, the 
remainder of this Agreement shall remain valid and binding. It is also the intention of the 
Parties to this Agreement that in lieu of each clause or provision of this Agreement that is 
ruled illegal, invalid or unenforceable, there be added as a part of this Agreement a legal , 
valid and enforceable clause or provision as similar in terms to such illegal, invalid or 
unenforceable clause or provision as is possible. 

24.0 Amendments and Binding Effect. This Agreement may not be amended, 
except in writing signed by both Parties. This Agreement shall inure to the benefit of and 
be binding upon the Parties and their respective successors, assigns and legal 
representatives. 

25.0 Gender and Number. Words of any gender used in this Agreement shall 
include any other gender, and words in the singular number shall include the plural, 
unless the context otherwise requires. 

26.0 Captions. The captions in this Agreement are for convenience of 
reference only and shall not in any way limit or enlarge the terms and conditions of this 
Agreement. 

[The signature page follows.] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the 
Effective Date. 

APPROVED AS TO CONTENT: 
" 

CITY: 

CITY OF AUSTIN, a Texas home-rule city 
and municipal corporation 

By: "'~~ 
Lauraine Rizer, Officer 
Office of Real Estate Services 

APA: 

AUSTIN PETS ALIVE, a Texas non-profit 
corporation 

By: f/J{J1.fL--
EIIen Jeffers n, DVM, Executive Director 

Date:.___:;_:/) 5~/J_tJ-+-/....::;..~-=-b .=...z:l 2..=-----r I 
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EXHIBIT A 

Description of Premises 
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EXHBITB 

Form of Monthly Report 

12 



EXHIBIT C 

Insurance Requ irements 
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Insurance Requirements 

Section 1 During the tenn of the License Agreement, Austin Pets Alive (''APA") shall carry 
insurance in the following types and amounts: 

1.1 Commercial General Liability Coverage with a mmtmum bodily injury and 
property damage per occurrence limit of $500,000 for coverages A & B. The 
policy shall contain the following provisions and endorsements in favor of the 
City: 

1.1.1 Blanket Contractual liability coverage for liability assumed under the 
License Agreement; · 

1.1.2 Products and completed operations coverage; 

1.1.3 Independent contractors coverage; 

1.1.4 Personal and Advertising injury coverage; 

1.1.5 Additional Insured endorsement (Form CG 201 0)~ 

1.1 .6 Waiver of Subrogation endorsement (Form CG 2404); and 

1.1.1 30-Day Notice of Cancellation endorsement (Form CG 0205). 

1.2 Business Automobile Liability Insurance for all owned, non-owned and hired 
vehicles with a limit of $500,000 per occurrence for bodily injury and property 
damage liability. The policy shall contain the following endorsements in favor of 
the City: 

1.2.1 Additjonallnsured endorsement (Form TE 9901B); 

1.2.2 Waiver of Subrogation endorsement (Form TE 2046A); and 

1.2.3 30-Day Notice of Cancellation endorsement (Form TE 0202A). 

1.3 Directors· and Officers Insurance with a minimum of not less than $1.000,000 per 
claim shall be in place for protection from claims arising out of negligent acts, 
errors or omissions for directors and officers while actin_g in th~ir capacities as 
S\lch. If coverage is underwritten on a claims-made basis, the retroactive date 
shall be coincident with or prior to the date of the License Agreement and the 
certificate of insurance shall state that the coverage is claims made and the 
retroactive date. The coverage shall be continuous for the duration of the License 
Agreement and for not less than twentY,-four (24) months following the end of the 
License Agreement Coverage, including renewals, shall have the same 
retroactive date as the original policy applicable to the License Agreement. APA 
shall, on at least an BlUlual basis, provide the City with a certificate of insurance 
as evidence of such insurance. 
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Section 2 During the term of the Lic~:;nse Agreement, AP~ shall cause any contractor or 
subcontractor constructing improvements to the Property to carry insurance in the following 
types and amounts: 

2 .1 Employers Liability and Workers' Compensation Insurance. Minimum policy 
limits for Employers' Liability shall be $100,000 bodily injury each accident, 
$500.000 bodily injury by disease policy limit and $100,000 bodily injury by 
disease each employee. Workers' Compensation coverage shall be consistent with 
statutory benefits described in the Texas Workers' Compensation Act, Section 
401 . Coverage shall apply to the State of Texas. The policy shaH contain ihe 
following endorsements in favor of the City: 

2.1.1 Waiver of Subrogation (Form we 420304); and 

2.1.2 30-Day Notice of Cancellation (Fonn WC 420601). 

2.2 Commercial General Liability Coverage with a minimum bodily injury and 
property damage per occurrence limit of$500,000 for covemges A & B. The 
policy shall contain the fpllowing provisions and endorsements in favor of the 
City: 

2.2.1 Blanket Contractual liability coverage for liability assumed under the 
contract with the contractor or subcontractor in question; 

2.2.2 Products and completed operations coverage; 

2.2..3 lndeJ?endent contractors coverage; 

2.2.4 Personal and Advertising injwy coverage; 

2.2.5 Additional Insul'ed endorsement (Fonn CG 2010); 

2.2.6 Waiver of Subrogation e!ldorsement (Form CG 2404); and 

2.2. 7 30-Day Notice of Cancellation endorsement (Form GG 0205). 

2 .3 Business Automobile Liability Insurance for all owned, non-owned and hired 
vehicles with a limit of$500,000 per occurrence for bodily injury and property 
damage liability. The policy shall contain the following endorsements in favor of 
the City; 

23.1 Additional Insured endorsement (Form TE 9901B); 

2.3.2 Waiver of Subrogation endorsement (Form TE 2046A); and 

2.3.3 30-Day Notice of Cancellation endorsement (Fonn TE 0202A). 

2.4 Builders' Risk Insurance on an all risk physical loss form in the amount of the 
maximum contractor amount for any improvements made to the Property. 
Coverage shall commence upon the date any work with respect to such 
improvements begins and shall continue until the work is complete and a final 
certificate of occupancy is issued with respect to the improvements. The City 
shall be a mortgagee/loss payee on the policy. If off-site storage is pennltted with 
respect to the work, coverage shall include transit and storage in an amount 
sufficient to protect any property being transported or stored. 
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Section 3 · APA shall provide the City at least thirty (30) calendar days written notice of erosion 
of the aggregate I imit below the minimum required combined single limi I of coverage. 

Scctioo 4 APA shall not acquire any property or conunence work under the License Agreement 
until it has obtained all required insurance and until the Risk Management Division of the City 
has reviewed and approved such insurance coverage. 

Section 5 All insurance required to be obtained under this Exhibit C must be written by a 
company licensed to do business in the State of Te.xas at the time the policy is issued. and the 
company must be rated by A.M. Best at B+ VII or better and reasonably acceptable to the City. 
Employers Liability and Workers' Compensation Insurance policies written by the Texas 
Workers' Compensation Fund are acceptable. 

Section 6 All endorsements, waivers, notices of cancellation, notices of non-renewal or any 
other endorsements as well as the Certificate of Insurance shall: 

6.1 Name the City at the following notice address: 

City of Austin, Texas 
Attn: Lauraine Rizer, Office of Real Estate Services 
P.O. Box 1088 
Austin, Texas 78767-1 088 

6.2 Obligate the insurance company to notify in. writing the City at its notice address 
of any non-renewal, cancellation or material change to the policy, at least thirty 
(30) calendar days before the cbange or cancellation. 

Section 7 The "other" insurance clause shall not apply to the City where the City is an 
additional insmed shown on the policy. It is intended that the policies required in the License 
Agreement shall be considered primary coverage. 

Section 8 APA shall not cause any insurance to be canceled nor permit any insurance to lapse 
during the term of the License Agreement or the twenty-four month period following 
completion, in the case ofa claims-made policy. 

Section 9 The City reserves tlte right to review the insurance requirements described in this 
Exhibit C during the Tenn and to make reasonable adjustments to insurance coverages, and their 
limits, when deemed necessary and prudent by the City based upon changes in statutory law, 
court decisions. or the claims history or financial condition of the ins!Jfance company or MA. 

Section 10 The City shall be entitled, upon request, and witho~t expense to the City,-to receive 
copies of the requisite insurance policies and all endorsements thereto and to make any 
reasonable requests for deletion or revjsion or modification of particular pol icy tenns, conditions, 
limitations, or exclusions (except where policy provisions are established by law or regulation 
binding upon either of the parties hereto or the underwriter on any of such policies). 
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TEMPORARY LICENSE AGREEMENT 

/,f!/1... TH

1

J,{;;ff:/eORARY LICENSE AGREEMENT (tlris "Agreement") is made this 
flY_ day of /, 2011 (tl1e "Effective Date") between the CITY OF AUSTIN, a 

Texas home-rule city and municipal corporation (tl1e "City") and AUSTIN PETS ALIVE, 
a Texas non-profit corporation ("APA"). The City and APA are hereinafter sometimes 
collectively referred to as the "Parties." 

RECITALS 

WHEREAS, in March 2010, the Austin City Council approved tile No Kill 
Implementation Plan, a component of wlrich included partnering with a non-profit 
organization to operate the Davenport Building on tl1e Town Lake Animal Center site, 
located at 1156 W. Cesar Chavez, Austin, Texas (the "TLAC'), as an adoption center and 
keeping the entire TLAC site open for a minimum of six montl1s; 

WHEREAS, on June 23, 2011, tl1e City Council adopted certain operating criteria 
established by tile Austin Aninlal Advisory Commission for tl1e non-profit entity selected 
to temporarily operate tl1e TLAC, wlrich criteria were set forth in Resolution No. 
20 II 0623-096 (tile "Resolution"), a copy of wlrich is attached hereto as Exlribit A; and 

WHEREAS, APA was subsequently selected to temporarily operate tile TLAC 
during Austin Animal Services' ("AAS") transition of the City's animal shelter 
operations from tl1e TLAC to the newly-constructed Austin Animal Center; 

NOW, THEREFORE, in consideration of tl1e mutual covenants contained in this 
Agreement and otl1er good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the City and APA agree as follows: 

AGREEMENT 

1.0 License Grant. The City hereby grants to AP A and AP A hereby accepts 
from tl1e City a temporary license to operate the portion of the TLAC depicted on Exlribit 
B (the "Premises") subject to the terms oftiris Agreement. 

2.0 License Term. The primary term of tlris Agreement (tile "Primary Term") 
shall commence on November 10, 2011 (the "Commencement Date") and shall terminate 
on November 9, 2012 unless terminated earlier according to the terms of this Agreement. 
APA will have the right to extend tile Primary Term for one (I) six (6) month period (tile 
"Extension Term," which, together witi1 the Primary Term is hereinafter collectively 
called ti1e "Term"). To exercise tile Extension Term, APA must give written notice of its 
election to exercise the Extension Term to ti1e City at least ninety (90) days before tl1e 
expiration of tl1e Primary Term and AP A must not be in default of tlris Agreement at the 
time tl1e notice is given or at tile tin1e the Extension Term becomes effective. Each Party 
may terminate tlris Agreement at any time upon ninety (90) days' written notice to tl1e 
other Party. If APA remains on tl1e Premises without the City's written consent after the 
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the Term, APA's continued occupancy will not be deemed to extend or renew the Term, 
and during the period of continuing occupancy, a license fee payable by APA to the City 
will accrue at the rate of One Thousand Five Hundred and No/100 Dollars ($1,500.00) 
per week. The acceptance of the license fee from APA does not constitute the City's 
consent to APA's contjnued occupancy of the Premises after the expiration of the Term. 

3.0 License Fee. Except for the license fee described in Section 2.0, APA will 
not be required to pay a license fee for its use of the Premises, such fee being waived by 
City of Austin Ordinance No. . In lieu of a license fee, APA agrees to use the 
Premises solely for the Permitted Use (defined below), which Pennitted Use promotes a 
public purpose of the City. 

4.0 Premises Conveyed As-ls. AP A acknowledges that it has had the 
opportunity to inspect the Premises and to conduct any inspections and testing of the 
Premises as it deemed necessary or desirable. In reliance solely on its inspections and 
testing of the Premises, APA accepts the Premises in their "AS IS," "WHERE lS" 
condition, ''WITH ALL FAULTS," and with all latent and patent defects, if any; and the 
City makes no representations or warranties of any kind, express or implied, with respect 
to the Premises, including, without limitation, warranties as to habitability, fitness or 
suHabtlity of the Premises for a particular purpose or for compliance with Governmental 
Regulations (defined below), or as to the presence or absence of any hazardous 
substances, including, but not limited to, asbestos and asbestos-containing materials. 

5.0 Permitted Use of the Premises. APA may use the Premises solely for 
operating an animal adoption center io compliance with the criteria set forth in the 
Resolution and for no other purpose (the "Permitted Use"). AP A may not occupy or use 
the Premises for any unlawful use or purpose, and APA shall conduct its business in such 
a manner as not to create a nuisance. 

6.0 Operation and Maintenance. 

6.1 APA shall maintain the Premises during the Term in a clean, 
healthful and safe condition and in substantially the same condition as the 
Premises existed on the Commencement Date, all at APA's sole cost and expense. 
APA shall be responsible at its sole cost for the repair, maintenance, operation 
and security of the Premises, including, without limitation, (a) repairs and 
maintenance of all electrical, mechanical, HV AC and plumbing fixtures and 
equipment serving the Premises, (b) all structural and non-structural repairs to the 
Premises required during the Term, including those required due to fire, casualty 
or acts of God, (c) utility services, (d) janitorial services, and (e) fire safety 
services and equipment. APA acknowledges that the City has no maintenance, 
repair, operation or security obligations with respect to the Premises except as 
otherwise expressly provided in Section 8.2 of this Agreement. 

6.2 AP A shalt conduct all its operations on the Premises in compliance 
with all applicable municipal, county, state and federal laws, codes, rules and 



regulations (collectively, "Governmental Regulations") at APA's sole cost and 
expense. 

6.3 APA shall provide the City with copies of any key cards or keys to 
the Premises to enable the City's employees, representatives, agents and 
contractors to access the Premises for the purposes permitted under this 
Agreement and to permit the City to exercise its municipal functions. 

6.4 APA will make no improvements, alterations or changes to the 
Premises without the City's prior written approval, which approval the City may 
withhold or condition at its sole and absolute discretion. Notwithstanding the 
foregoing, APA may make cosmetic improvements to the Premises, including 
painting the Premises. 

6.5 APA will repair at its sole cost and expense all damage to the 
Premises caused by the actions or omissions of APA or APA' s employees, agents, 
licensees, invitees, volunteers or contractors. 

6.6 Upon the expiration of the Term or earlier termination of this 
Agreement, APA shall deliver the Premises to the City, with all improvements 
located thereon, in substantially the same condition in which it existed as of the 
Commencement Date, reasonable wear and tear excepted, together with all keys, 
key cards and other access devices for the Premises. All furniture, removable 
trade fixtures and equipment installed by APA must be removed by APA upon the 
expiration of the Term or earlier termination of this Agreement, and AP A agrees 
to repair any damage to the Premises caused by the removal of such items. If 
APA fails to timely remove any such furniture, removable trade fixtures or 
equipment installed by APA, those items will be deemed abandoned by AP A, and 
the City may dispose of such items in the manner it deems appropriate without 
liability to AP A. This Section 6.6 will survive the termination of this Agreement. 

7.0 AP A Covenants. 

7.1 Only animals referred to APA by AAS may be housed on the 
Premises. 

7.2 APA must accept and take physical possession of all animals 
referred to APA by AAS, subject to the maximum inventory limits for the 
Premises established by AAS. APA acknowledges that the animals referred to 
APA will be primarily those animals identified by AAS as most at risk for 
euthanasia, which is consistent with the Resolution. Once an animal has been 
referred to APA, APA may not return the animal to AAS. 

7.3 The animal inventory on the Premises may not exceed 60 dogs and 
50 cats without the prior written consent of AAS's Chief Animal Services Officer 
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(the "Maximum Animal Inventory"). The Maximum Animal Inventory must be 
reduced by the twelfth (121h) month of the Primary Term to a number of animals 
to be reasonably determined by AAS. If APA exercises its option for the 
Extension Term, AAS will provide a revised Maximum Animal Inventory for 
APA during the Extension Term. 

7.4 APA must provide monthly reports to the City describing 
beginning and ending animal inventory, intakes, outcomes and live release rates. 
The report will be in substantially the form attached hereto as Exhibit D (the 
"Monthly Report"). The City will have the right to modifiy the required content 
of the Monthly Report from time to time. 

7.5 Within thirty (30) days after the Effective Date, APA must prepare 
and submit to AAS's Director of Strategic Field Operations for approval an 
emergency evacuation plan for animals housed on the Premises. 

8.0 City Covenants. 

8.1 The City recognizes that having a diverse mixture of animals 
available for adoption is an important component of a successful adoption 
program. Accordingly, AAS will cooperate reasonably with APA to refer a mix 
of both at-risk and non-at-risk animals to APA in an effort to increase the 
likelihood of adoption of the animals referred to APA. Additionally, the City will 
not knowingly refer any animal to APA that has a documented history of 
aggression. 

8.2 The City will pay for electric, water and wastewater utility charges 
(collectively, the "Utility Charges") for the Premises during the Primary Term. 
The City will also pay Utility Charges during the Extension Term if, and only if, 
the Austin City Council approves a budget for the fiscal year in which the 
Extension Term occurs that appropriates sufficient funds for the payment of 
Utility Charges accruing during the Extension Term. The City will also 
contribute to APA an amount not to exceed $10,000 per month during the Primary 
Term (the "City Contribution Amount"), which amount will be used by APA 
solely for operating expenses for the Premises and APA's off-site adoption efforts 
for animals housed on the Premises. APA will maintain reasonably detailed, 
written records and receipts of its expenditure of the City Contribution Amount, 
and will make such records and receipts available for review by the City upon the 
City's written request. 

9.0 Hazardous Materials. APA shall comply in all respects with all 
Governmental Regulations relating to the protection of environment and natural resources, 
now existing or hereafter enacted (collectively for purposes of this Section 9.0, 
"Environmental lAws"), including, without limitation: (a) the federal Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 1986, as amended from time to time, 
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(b) the federal Resource Conservation and Recovery Act of 1976, as amended by the Used 
Oil Recycling Act of 1980, the Solid Waste Disposal Act Amendments of 1980, and the 
Hazardous and Solid Waste Amendments of 1984, as amended from time to time, (c) the 
federal Water Pollution Control Act of 1972, as amended from time to time, (d) the federal 
Spill Compensation and Control Act of 1976, as amended from time to time, and (e) any and 
all other federal, state, county, and municipal laws, ordinances, codes and regulations which 
relate in any way to the matters regulated by any of the above-mentioned federal legislation. 
APA shall inunediately notify the City if APA becomes aware of any actual or potential 
environmental hazard or any actual or alleged violation of one or more Environmental 
Laws. APA is responsible for any and all liabilities, liens, claims, demands, damages, 
expenses, fees, costs, fines, penalties, suits, proceedings, actions and causes of action 
(including, without limitation, all attorneys' fees and expenses) arising out of or relating to, 
directly or indirectly, any violation or alleged violation by APA or any party accessing the 
Premises by or through APA (whether before or after the Effective Date) of any one or more 
of the Environmental Laws. This Section 8.0 shall survive the expiration or termination of 
this Agreement. 

10.0 Assignment and Sublicensing. APA shall not (a) mortgage, assign, pledge 
or transfer this Agreement to any party; (b) sublicense the Premises or any part thereof; 
(c) grant any concession or other right of occupancy of any portion of the Premises; or (d) 
permit the use of the Premises by any parties other than APA, its agents, employees, and 
volunteers without the express prior written consent of the City, which consent may be 
withheld in the City's sole and absolute discretion. 

11.0 Indemnity. THE CITY Wll..L NOT BE LIABLE TO APA, AND APA 
HEREBY W AlVES ALL CLAIMS AGAINST THE CITY, FOR ANY DAMAGE TO 
OR LOSS OR THEFT OF ANY PROPERTY OR FOR ANY BODll.. Y OR PERSONAL 
INJURY, ll..LNESS OR DEATH OF ANY PERSON IN, ON OR ABOUT THE 
PREMISES. APA HEREBY AGREES TO INDEMNIFY, DEFEND AND HOLD THE 
CITY HARMLESS FROM ALL CLAIMS, DEMANDS, LIABll..ITIES, DAMAGES, 
LOSSES, COSTS AND EXPENSES, INCLUDING REASONABLE ATTORNEYS' 
FEES AND DISBURSEMENTS, ARISING FROM OR RELATED TO ANY USE OR 
OCCUPANCY OF THE PREMISES, ANY CONDITION OF THE PREMISES, ANY 
DEFAULT IN THE PERFORMANCE OF APA'S OBLIGATIONS UNDER THIS 
AGREEMENT, ANY DAMAGE TO ANY PROPERTY, OR ANY BODll.. Y OR 
PERSONAL INJURY, ll..LNESS OR DEATH OF ANY PERSON OCCURRING IN, 
ON OR ABOUT THE PREMISES OR ANY PART THEREOF, ARISING AT ANY 
TIME, AND FROM ANY CAUSE WHATSOEVER. THIS SECTION 11.0 Wll..L 
SURVIVE THE TERMINATION OF THIS AGREEMENT. 

12.0 Insurance Requirements. APA will obtain and maintain throughout the 
Term the types and in the amounts of insurance described on Exhibit C. 

13.0 City's Right of Entry and Inspection; Use of Davenport Conference 
Room. The City and its officers, agents and representatives shall have the right (but not 
the obligation) from time to time to enter into and upon any and all parts of the Premises 
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at all reasonable hours (or, in an emergency, at any hour) to inspect, clean, or make 
repairs, alterations or additions to the Premises that the City may deem necessary or 
desirable; to observe APA's operations; to plan for future uses of the Premises; to store 
and retrieve equipment and supplies; and to conduct other municipal functions. 
Additionally, the City and its animal rescue partners will have the right to use the 
Davenport Conference Room located on the Premises from time to time for animal 
adoption events. The City and APA will cooperate in good faith to schedule the use of 
the conference room. 

14.0 Condemnation. 

14.1 If at any time during the Term all or substantially all of the 
Premises shall be taken for any public or quasi-public use under any statute or by 
right of eminent domain, this Agreement shall terminate on the date of such 
taking. If less than all of the Premises shall be so taken and in the City's 
reasonable opinion the remaining portion of the Premises is insufficient for 
fulfilling the purposes of this Agreement, the City may terminate this Agreement 
by delivering written notice to the APA within sixty (60) days after the date the 
City received notice of the taking. If the City exercises its option to terminate, 
this Agreement shall end on the date specified in the City's notice. 

14.2 If less than all of the Premises shall be taken and, in the City's 
reasonable opinion communicated by written notice to APA within sixty (60) 
days after the date the City received notice of the taking, the remaining portion of 
the Premises is sufficient for fulfilling the purposes of this Agreement, this 
Agreement shall remain in effect. 

14.3 The City shall be entitled to receive the entire award or awards in 
any condemnation proceeding involving the Premises, and AP A shall receive no 
part of such award or awards from the City or in the condemnation proceedings. 
APA hereby assigns to the City any and all of APA's right, title and interest in or 
to such award or awards or any part thereof. This Section 14.3 will survive the 
termination of this Agreement. 

14.4 Taking by condemnation or eminent domain hereunder shall 
include the exercise of any similar governmental power and any sale, transfer or 
other disposition of the Premises in lieu of or under threat of condemnation. 

15.0 Fire and Other Casualty. If all or any portion of the Premises is damaged 
or destroyed by fire or other casualty, the City will have the right to terminate this 
Agreement by providing written notice to AP A. If the City exercises its option to 
terminate, this Agreement shall end on the date specified in the City's notice. The City 
will have no obligation to repair, restore or rebuild the Premises following damage or 
destruction due to fire or other casualty. 

6 



16.0 City's Remedies Following APA Default. Any failure of APA to comply 
with the terms and conditions of this Agreement will be deemed a default of this 
Agreement if APA has not remedied such failure within thirty (30) days after receiving 
written notice of such failure from the City. If APA is deemed to have committed a 
default, the City may (but is not obligated to) terminate this Agreement upon ten (10) 
days prior written notice to APA, and the City may seek any other remedies available to 
it at law or in equity. 

17.0 Non-Waiver. 

17.1 Any act of forbearance by the City to enforce any provision of this 
Agreement shall not be construed as a modification of this Agreement or as a 
waiver of any breach or default of APA which then exists or may subsequently 
exist. The failure of the City to exercise any right or privilege granted in this 
Agreement shall not be construed as a waiver of that right or privilege. 

17.2 All rights of the City under this Agreement are specifically 
reserved. Any payment, act or omission by a party shall not impair or prejudice 
any remedy or right of that party under this Agreement. Any right or remedy 
stated in this Agreement shall not preclude the exercise of any other right or 
remedy under this Agreement, the law or at equity. Any action taken in the 
exercise of any right or remedy shall not be deemed a waiver of any other rights 
or remedies. 

18.0 Entire Agreement. This Agreement constitutes the entire agreement 
between the City and APA with regard to the Premises. Any other statement, 
representation, agreement or promise, either oral or written, relating to the subject matter 
of this Agreement that is not contained herein shall not be binding on the Parties. All 
exhibits, schedules, addenda and other documents attached to this Agreement are 
intended to be a part of this Agreement and are hereby incorporated into this Agreement 
for all purposes. 

19.0 Governing Law and Venue. This Agreement and the rights and duties of 
the City and APA will be governed by Texas law. All obligations under this Agreement 
are performable in Travis County, Texas, and venue for any litigation arising under or in 
connection with this Agreement shall lie exclusively in Travis County, Texas. 

20.0 Notices. 

(a) Any notice given hereunder by either Party to the other shall be in 
writing and may be delivered by personal delivery or by registered or certified mail, 
return receipt requested, when mailed to the proper Party, at the following addresses: 

If to the City: Abigail Smith 
Chief Animal Services Officer 
City of Austin Office of Animal Services 
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with a copy to: 

and a copy to: 

If to APA: 

with a copy to: 

P.O. Box 1088 
Austin, Texas 78767 

Lauraine Rizer 
Officer 
City of Austin Office of Real Estate Services 
P.O. Box 1088 
Austin, Texas 78767 

Judd L. Leach 
Assistant City Attorney 
City of Austin Law Department 
301 West Second Street, 41

h Floor 
Austin, Texas 78701 

Ellen Jefferson, DVM 
Executive Director 
Austin Pets Alive 
1156 West Cesar Chavez Street 
Austin, Texas 78703 

(b) Either Party may change its address for purposes of this Section 20.0 by 
written notice delivered in accordance herewith. 

21.0 Force Majeure. The computation for any period for performance under 
this Agreement shall exclude any delays due to acts of God, war, riot, terrorism, civil 
commotion, sovereign conduct, or governmental laws, regulations or restrictions. 

22.0 Severability. If any clause or provision of this Agreement is ruled illegal, 
invalid or unenforceable in any respect by a court of competent jurisdiction, the 
remainder of this Agreement shall remain valid and binding. It is also the intention of the 
Parties to this Agreement that in lieu of each clause or provision of this Agreement that is 
ruled illegal, invalid or unenforceable, there be added as a part of this Agreement a legal, 
valid and enforceable clause or provision as similar in terms to such illegal, invalid or 
unenforceable clause or provision as is possible. 

23.0 Amendments and Binding Effect. This Agreement may not be amended, 
except in writing signed by both Parties. This Agreement shall inure to the benefit of and 
be binding upon the Parties and their respective successors, assigns and legal 
representatives. 
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24.0 Gender and Number. Words of any gender used in this Agreement shall 
include any other gender, and words in the singular number shall include the plural, 
unless the context otherwise requires. 

25.0 Captions. The captions in this Agreement are for convenience of 
reference only and shall not in any way limit or enlarge the terms and conditions of this 
Agreement. 

[The signature page follows,] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the 
Effective Date. 

APPROVED AS TO CONTENT: 

Date: l\/(B/11 
I 

CITY: 

CITY OF AUSTIN, a Texas home-rule city 
and municipal corporation 

By4tMMrwn~Qf, ~ 
~"!"\ Lauraine Rizer, Offi~6 

1 '-\ Office of Real Estate Services 

APA: 

AUSTIN PETS ALIVE, a Texas non-profit 
corporation 

By: !M!Jb 
Ellen Jefferson, DVM, Executive Director 
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RESOLUTION NO. 20110623-096 

WHEREAS, In October 2007, the City Council voted to keep the Davenport 

Building open permanently, as an "Adoption Center," once the new shelter opens 

on Levander Loop; 

WHEREAS, in March 2010 the City Council approved the No Kill 

Implementation Plan, which included partncring with a non-profit to operate the 

Davenport Building as an Adoption Center and to keep open the entire Town Lake 

Animal Shelter (TLAC) site for at least six months as a safety net; 

WHEREAS, since December 2010 the Animal Services Office has 

successfully operated close to or surpassed a 90% live outcome rate; 

WHEREAS, allowing a non-profit to operate the TLAC site as an adoption 

center is critical to maintaining a 90% live outcome rate which meets the City of 

Austin No-Kill Implementation Plan's goal; 

WHEREAS, the Animal Advisory Commission adopted criteria for the 

selected non-profit shall be the following: 

1. Ensure that the City of Austin stays at a 90% live-outcome rate by 

focusing primarily on the adoption of animals from the City's "at-risk list" 
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(meaning that all other groups have passed on them) so as to complement rather 

than be redundant with City services. 

2. Use the facility only for animals that come from the City she1ter in order 

lo directly impact the City's live-outcome rate. 

3. Be commiLLcd to multiple, fu11-timc off-site adoptions for City animals. 

4. Occupy and usc the fadlily immediately for adoptions only upon the 

City's evacuation of the facility to prevent an increase in euthanasia at the new site. 

5. Be who1ly committed to Austin's No Kill1mplemcntation Plan and the 

90% live-outcome goal. 

6. Work with the City's Animal Services Office to develop and implement 

additional life-saving programs; NOW, THEREFORE, 

8E IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF AUSTIN: 

The City Manager is directed to adopt the Animal Advisory Commission's 

recommended criteria in the selection process for a non-profit that will operate the 

Adoption Center at the current Town Lake Animal Center site and to ensure that 

the organization will coordinate a marketing plan of the Adoption Center with the 

City's Animal Services Office. 

ADOPTED: June 23 '2011 
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Insurance Requirements 

Section 1 During the term of the License Agreement, Austin Pets Alive ("APA ") shall carry 
insurance in the following types and amounts: 

1.1 Commercial General Liability Coverage with a mmtmum bodily injury and 
property damage per occurrence limit of $500,000 for coverages A & B. The 
policy shall contain the following provisions and endorsements in favor of the 
City: 

1.1.1 Blanket Contractual liability coverage for liability assumed under the 
License Agreement; 

1.1.2 Products and completed operations coverage; 

1.1.3 Independent contractors coverage; 

1.1.4 Personal and Advertising injury coverage; 

1.1.5 Additional Insured endorsement (Form CG 2010); 

1.1.6 Waiver of Subrogation endorsement (Form CG 2404); and 

1.1.7 30-Day Notice of Cancellation endorsement (Form CG 0205). 

1.2 Business Automobile Liability Insurance for all owned, non-owned and hired 
vehicles with a limit of $500,000 per occurrence for bodily injury and property 
damage liability. The policy shall contain the following endorsements in favor of 
the City: 

1.2.1 Additional Insured endorsement (Form TE 9901B); 

1.2.2 Waiver of Subrogation endorsement (Form TE 2046A); and 

1.2.3 30-Day Notice of Cancellation endorsement (Form TE 0202A). 

1.3 Directors and Officers Insurance with a minimum of not less than $1,000,000 per 
claim shall be in place for protection from claims arising out of negligent acts, 
errors or omissions for directors and officers while acting in their capacities as 
such. If coverage is underwritten on a claims-made basis, the retroactive date 
shall be coincident with or prior to the date of the License Agreement and the 
certificate of insurance shall state that the coverage is claims made and the 
retroactive date. The coverage shall be continuous for the duration of the License 
Agreement and for not less than twenty-four (24) months following the end of the 
License Agreement. Coverage, including renewals, shall have the same 
retroactive date as the original policy applicable to the License Agreement. AP A 
shall, on at least an annual basis, provide the City with a certificate of insurance 
as evidence of such insurance. 
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Section 2 During the term of the License Agreement, AP A shall cause any contractor or 
subcontractor constructing improvements to the Property to carry insurance in the following 
types and amounts: 

2.1 Employers Liability and Workers' Compensation Insurance. Minimum policy 
limits for Employers' Liability shall be $100,000 bodily injury each accident, 
$500,000 bodily injury by disease policy limit and $100,000 bodily injury by 
disease each employee. Workers' Compensation coverage shall be consistent with 
statutory benefits described in the Texas Workers' Compensation Act, Section 
401. Coverage shall apply to the State of Texas. The policy shall contain the 
following endorsements in favor of the City: 

2.1.1 Waiver of Subrogation (Form WC 420304); and 

2.1.2 30-Day Notice of Cancellation (Form WC 420601). 

2.2 Commercial General Liability Coverage with a minimum bodily injury and 
property damage per occurrence limit of$500,000 for coverages A & B. The 
policy shall contain the following provisions and endorsements in favor of the 
City: 

2.2.1 Blanket Contractual liability coverage for liability assumed under the 
contract with the contractor or subcontractor in question; 

2.2.2 Products and completed operations coverage; 

2.2.3 Independent contractors coverage; 

2.2.4 Personal and Advertising injury coverage; 

2.2.5 Additional Insured endorsement (Form CG 2010); 

2.2.6 Waiver of Subrogation endorsement (Form CG 2404); and 

2.2.7 30-Day Notice of Cancellation endorsement (Form CG 0205). 

2.3 Business Automobile Liability Insurance for all owned, non-owned and hired 
vehicles with a limit of $500,000 per occurrence for bodily injury and property 
damage liability. The policy shall contain the following endorsements in favor of 
the City: 

2.3.1 Additional Insured endorsement (Form TE 9901B); 

2.3.2 Waiver of Subrogation endorsement (Form TE 2046A); and 

2.3.3 30-Day Notice of Cancellation endorsement (Form TE 0202A). 

2.4 Builders' Risk Insurance on an all risk physical loss form in the amount of the 
maximum contractor amount for any improvements made to the Property. 
Coverage shall commence upon the date any work with respect to such 
improvements begins and shall continue until the work is complete and a final 
certificate of occupancy is issued with respect to the improvements. The City 
shall be a mortgagee/loss payee on the policy. If off-site storage is permitted with 
respect to the work, coverage shall include transit and storage in an amount 
sufficient to protect any property being transported or stored. 
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Section 3 · AP A shall provide the City at least thirty (30) calendar days written notice of erosion 
of the aggregate limit below the minimum required combined single limit of coverage. 

Section 4 AP A shall not acquire any property or commence work under the License Agreement 
until it has obtained all required insurance and until the Risk Management Division of the City 
has reviewed and approved such insurance coverage. 

Section 5 All insurance required to be obtained under this Exhibit B must be written by a 
company licensed to do business in the State of Texas at the time the policy is issued, and the 
company must be rated by A.M. Best at B+ VII or better and reasonably acceptable to the City. 
Employers Liability and Workers' Compensation Insurance policies written by the Texas 
Workers' Compensation Fund are acceptable. 

Section 6 All endorsements, waivers, notices of cancellation, notices of non-renewal or any 
other endorsements as well as the Certificate of Insurance shall: 

6.1 Name the City at the following notice address: 

City of Austin, Texas 
Attn: Lauraine Rizer, Office of Real Estate Services 
P.O. Box 1088 
Austin, Texas 78767-1088 

6.2 Obligate the insurance company to notify in writing the City at its notice address 
of any non-renewal, cancellation or material change to the policy, at least thirty 
(30) calendar days before the change or cancellation. 

Section 7 The "other" insurance clause shall not apply to the City where the City is an 
additional insured shown on the policy. It is intended that the policies required in the License 
Agreement shall be considered primary coverage. 

Section 8 AP A shall not cause any insurance to be canceled nor permit any insurance to lapse 
during the term of the License Agreement or the twenty-four month period following 
completion, in the case of a claims-made policy. 

Section 9 The City reserves the right to review the insurance requirements described in this 
Exhibit B during the Term and to make reasonable adjustments to insurance coverages, and their 
limits, when deemed necessary and prudent by the City based upon changes in statutory law, 
court decisions, or the claims history or financial condition of the insurance company or AP A. 

Section 10 The City shall be entitled, upon request, and without expense to the City, to receive 
copies of the requisite insurance policies and all endorsements thereto and to make any 
reasonable requests for deletion or revision or modification of particular policy terms, conditions, 
limitations, or exclusions (except where policy provisions are established by law or regulation 
binding upon either of the parties hereto or the underwriter on any of such policies). 
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APA Operations at TLAC site 

Month, Year 
Beginning Shelter Count 

Intake 
At Risk Adults 
At Risk Babies 
Pregnant Mothers 
Orphan neonatals 
Not At Risk 
Born In 
Other (specify) 

Total Intake 
Outcomes 

Adoption 
Died 
Euth 
Missing 
Transfer 
Other (specify) 

Total Outcome 

Ending Shelter Count 

Live Release Rate 

Cat Dog Other Total I 
0 
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