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Quitdoor Entertainment

§ 25-2-4(B)(46) defines OQutdoor Entertainment as a use that “is a predominantly
spectator use conducted in open, partially enclosed, or screened facilities.” This use includes
sports arenas, racing facilities, amusement parks, venues for weddings, and other events.
According to § 25-2-491 of the LDC, outdoor entertainment is not a permitted use in any zoning
district and requires a conditional use permit in commercial and industrial zoning districts.
Exhibit 10.

Determination of Use Classification

The authority for land use determinations is found in § 25-2-2 of the LDC. Following
PDRD's refusal to forward Site Plan Appeal to the BOA, the City Council adopted Ordinance
No. 20120426-122 to reform the Land Use Determination process to require notification of
potentisal interested parties to prevent non-public determinations being used to deny appeal
rights.

The version of § 25-2-2 in effect in October 2011 read as follows:

(A) The director of the Neighborhood Planning and Zoning Depariment shall determine
the appropriate use classification for an existing or proposed use or activity.

(B) In_making_a determination under this §, the director of the Neighborhood Planning
and Zoning Department shall consider the characteristics of the proposed use and
the similarities, if any. of the use to other classified uses. (Emphasis added)

(C) An interested party may appeal a determination of the director of the Neighborhood
Planning and Zoning Department under this § to the Board of Adjustment.

{D) The director of the Neighborhood Planning and Zoning Department shall notify the
Planning Commission and the Zoning and Platting Commission of the filing of an
appeal within 30 days of the filing, and of the disposition of the appeal within 30 days
of disposition.

(E) The director of the Neighborhood Planning and Zoning Department shall maintain a
list of determinations made under this section. (Emphasis added).

Amphitheater Now Conditional Use

In response to PDRD's refusal to forward the Site Plan Appeal to the BOA, the City
Council adopted Ordinance No. 20130228-074 which added a definition of "amphitheater” to the
LDC. Section 25-1-121(4) defines an “"amphitheater” as “an outdoor or open-air structure or
manmade area specifically designed and used for assembly of 50 or more people and the
viewing of an area capable of being used for entertainment and performances.”

This ordinance also added Section 25-2-517 that reads as follows:

® See Council discussion on item 59 of the December 15, 2011 Counci! agenda (Resolution directing City
Manager to draft an ordinarnce).
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“(A) Construction of an amphitheater that is associated with a civic or residential
use requires a site plan approved under Section 25-5, Article 3 (Land Use
Commission Approved Site Plans), regardless of whether the amphitheater is
part of a principal or accessory use. Review of the site plan is subject to the
criteria in Section 25-5-145 (Evaluation Criteria) and the notice requirements of
Section 25-5-144 (Public Hearing and Notice).

(B) A decision by the Land Use Commission on an application for an
amphitheater is subject to appeal under Section 25-5-149 (Appeal to Council).”

Determination Of Standing To Appeal
¢ §25-1-191(A) - CONDUCT OF PUBLIC HEARING.

“Before opening a hearing, a body hearing an appeal shall decide preliminary issues raised by
the parties, including whether to postpone or continue the hearing and whether the appellant
has standing to appeal.”

APPELLANTS’ POSITIONS

The Land Use Determinations made in conjunction with the approval of the Site Plan,
the Restrictive Covenant, and the Building Permit constitute significant and improper deviations
from unambiguous provisions in Chapter 25-2 of the LDC:

1. The Restrictive Covenant authorizes the religious assembly use to occur
outdoors in a Rural Residential (“RR”) zoning district even though § 25-2-921(C) of the LBC
absolutely prohibits outdoor assembly of any type in the RR zoning district.

2. The Site Plan and the Restrictive Covenant classified a 3,500 seat outdoor
amphitheater as a principal use under the “religious assembly” use. Exhibit 11 (Deposition of
Greg Guernsey Page 99, lines 9-10; page 154, lines 16-20).

3. If a use is prohibited, then a structure required for the prohibited use is also
prohibited. For example, a building permit for an office building cannot be issued in a residential
zoning district.

4, Even if § 25-2-921(C) is interpreted as allowing some outdoor events on the
Property, the size of the completed outdoor amphitheater (1,500 seats) dwarfs the 50 person
limit placed on outdoor assembly in all residentially zoned property.

5. The Restrictive Covenant broadens the type of activities that constitute principal

uses by adding community and charitable events and musical and theatrical perfformances not

part of a religious worship service (concerts, plays, ballet, movies, etc.).

6. The limitation of the frequency of ticketed events held at the amphitheater is so
vague that it is unenforceable. The Land Use Determinations are so contrary to the provisions
of Chapter 25-2 that they should require the formal code amendment process required under
Chapter 211 of the Texas Local Government Code. The proposed code amendment to § 25-2-
921(C) discussed below confirms the conclusion made in the preceding sentence.

'Y
%"
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The approval of the Building Permit required the same Land Use Determinations made
in conjunction with the approval of the Site Plan and the Restrictive Covenant. Director
Guernsey stated under oath that the review and approval of every site plan and building permit
application requires a Land Use Determination. Exhibit 11 (Deposition of Greg Guernsey, Page
22, line 11 to Page 23, line 23).

The Texas Supreme Court has ruled that “the BOA has the power to hear and decide
appeals from any decision or determination by a city administrative official pertaining to the
enforcement of the city's zoning ordinance.” Ballantyne v. Champion Builders, Inc., 144 S.\W.3d
417, 426 (Tex. 2004). (Emphasis added). In the Ballantyne case, the Texas Supreme Court
ruled that Chapter 211 of the Texas Local Government Code authorizes boards of adjustment to
hear and decide appeals of the issuance of building permits based on zoning. /d. 425.

“Qutdoor” Religious Assembly

Director Guernsey has defended his approval of outdoor religious assembly as a
principal use under religious assembly by stating the Austin Zoning Code "does not distinguish
between indoor and outdoor religious assembly.” Exhibit 11 (Deposition of Greg Guernsey,
Page 168, line 25- page 168, line 4).

According to Director Guernsey, all activities that may occur inside a building having a
religious assembly principal use may also be conducted outdoors as a religious assembly use.

Director Guernsey's statement and determination that the Zoning Code “does not
distinguish between indoor or outdoor religious assembly” is simply incorrect. § 25-2-921(C) of
the LDC directly addresses the issue by absolutely prohibiting all types of outdoor assembly of
people, including religious assembly, in the RR to SF-3 zoning districts. In ail other zoning
districts, all outdoor assembly activities require a Temporary Use Permit.

In February 2011, eight months before the approval of the Site Plan and Restrictive
Covenant, the City Council adopted the following definition of a temporary use permit: “a permit
issued by the Planning and Development Review Department under Chapter 25-2, Article 8
(Temporary Uses) to authorize a temporary activity not otherwise allowed as a principal or
accessory use in a base zoning district.” (Emphasis added) When §s 25-2-821(C) of the LDC
and 9-2-1(15) of the City Code are read together, there can be no doubt that outdoor religious
assembly is not a permitted principal or accessory use in the RR to SF-3 zoning districts.

In addition to the plain language in the Zoning Code, there are strong public policy
reasons for keeping religious assembly activities inside buildings, particularly in residential
areas. Religious beliefs are varied and very personal. Allowing outdoor religious worship on
any residential lot is likely to lead to situations where people with differing religious beliefs would
interact and potentially conflict. When the City chose to regulate outdoor assembly of people in
1985, it also recognized the great difficulty of distinguishing between an activity that is religious
assembly and one that is not religious assembly. Section 25-2-921(C) of the LDC avoids this
enforcement challenge by regulating a!l outdoor mass gatherings of people, religious assembly
or not, in the same way.

Determination that “Outdoor Amphitheater” is Principal Use Under Religious Assembly

The version of § 25-2-2(B) of the LDC [Determination of Use Classification] in effect in
2011 mandated PDRD and Director Guernsey to consider the “characteristics of the proposed
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use and the similarities, if any, of the use to other classified uses.” In other words, what
classified use is the most similar to the proposed use.

Life Austin has been very open about how it intended to use the outdoor amphitheater—
a community resource for events and entertainment. Since 2007, Randy Phillips and Life Austin
have described and promoted the outdoor amphitheater as an events venue (concerts, plays,
ballets, movies, weddings, etc.) befitting the “Live Music Capital of the World.” Exhibit 2-2. In
the context of a § 25-2-2 Land Use Determination, the type of events that Life Austin proposed
and now holds at the outdoor amphitheater are most similar to the classified use of “outdoor
entertainment” defined in § 25-2-4(B)(46) of the LDC.

When asked in February 2013 to identify an example of a church with an outdoor open
structure resembling the Life Austin outdoor amphitheater, Director Guernsey responded:

‘I believe there are structures probably in Austin somewhere that have either
outdoor prayer gardens or - | know the church - my church actually has a couple
of benches outside where people can sit and people can talk. There are other -
probably other venues that are out there where there may be a place where
people can congregate outside.” Exhibit 11. (Deposition of Greg Guernsey,
February 20, 2013; Page 37, lines 19-25).

Appellants contend that neither a prayer garden nor a park bench share any similarities
or characteristics with an outdoor amphitheater that seats up to 1,500 people. The use of this
outdoor amphitheater is more similar to an outdoor entertainment use than it is to a prayer
garden. The potential impacts of the outdoor entertainment use are so significant that the
outdoor entertainment use is possible in a limited number of commercial zoning districts and
requires a Conditional Use Permit. There is no basis or legal authority for an administrative
determination that the construction and use of a large outdoor structure with amplified sound
could be classified as a permitted use in the RR zoning district. If outdoor assembly is
prohibited in the RR zoning district then a structure for outdoor assembly is also prohibited.

Appellants’ Position on § 25-2-921{C) Supported by Other Staff Actions

Below, Appellants cite several written City staff interpretations and an enforcement of §
25-2-921(C) of the LDC that are consistent with Appellants’ position. These instances occurred
before and after the approval of the Site Plan, Restrictive Covenant, and the Building Permit.
Two staff statements made in 2008 and 2007 regarding the proposed outdoor amphitheater are
discussed on page 4 of the Robert Kleeman May 28, 2013 letter to the BOA filed with the
Building Permit Appeal. .

Proposed Amendment to § 25-2-921{(C)

At the September 18, 2012 meeting of the Planning Commission Codes and Ordinances
Committee, ‘PDRD staff presented a request to initiate a code amendment regarding "Public
Assermbly Permits.” According to the minutes of this meeting:

‘Greg Dutton explained that the city's current code does not allow institutions
such as churches and schools, that have certain residential zoning, to apply for a
temporary use permit that would be needed to conduct temporary outdoor
events, such as fund raising events or festivals.” Exhibit 12-1.
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The Planning Commission formally initiated the requested code amendment on
September 25, 2012 which was assigned City case # C20-2012-016 "Temporary Outdoor Public
Assembly Code Amendment” (“Code Amendment”). Attached as Exhibits 12-2 through 12-6
are several versions of the Ordinance Amendment Review Sheets prepared by City staff
between December 2012 and October 2013 for the Planning Commission and the City Council.
The Background Sections in the attached Ordinance Review Sheets include the following
statement:

“Under the current code, certain temporary outdoor events are only allowed in
certain zoning districts, depending on the number of attendees at said events.
These events can include public, religious, patriotic, or historic assembly or
exhibit, including a festival, benefit, fund raising event, or similar use.
Temporary outdoor public assembly events held by churches and schools,
which often have residential zoning, are currently prohibited or restricted in

~ conducting temporary outdoor events if their zoning is residential.” (Emphasis
added.)

The Code Amendment, as initially proposed, would have allowed properties whose
principal use is religious assembly, educational, or community recreation apply for and obtain a
temporary use permit to hold outdoor public assembly events. Exhibit 13-1. At public hearings
on the Code Amendment, staff explained that the Code Amendment was needed to allow for
traditional outdoor school and church festivals and fund raising events. Importantly, the Code
Amendment, as initially drafted, did not propose to make any activity listed in § 25-2-921(C) a
permitted principal or accessory use. Even if the Council had approved the Code Amendment,
outdoor public assembly events would remain prohibited for outdoor public assembly events
held by churches, schools and community recreation facilities.

Notably absent from the Ordinance Review Sheets is any mention of the approval of the
Land Use Determinations made in the approval of the Site Plan, the Restrictive Covenant, or the
Building Permit. The code interpretations stated in the Ordinance Review Sheets for the Code
Amendment reflect the plain language of the LDC. Based on the Land Use Determinations
granted to Life Austin, the Code Amendment should not have been needed if the City (as an
institution) recognized the Life Austin Land Use Determinations as legal and consistent with the
plain language of the LDC.

As of mid-October 2013, everyone in the City of Austin, except Life Austin, remained
subject to the limitations and prohibitions of § 25-2-921(C) of the LDC. Outdoor public
assembly, including, religious assembly, benefits, festivals, and any other mass gatherings of
people were prohibited in all residential districts except for Life Austin. Simply put, the Land
Use Determinations gave Life Austin special privileges not enjoyed by any other property in the
City. This contrast (or double standard) is heightened by the City's legal actions against an east
Austin Catholic church, as described below.

- In late October 2013, PDRD staff released a new version of the Code Amendment that
added a new subsection 25-2-921(D) that read:

“This provision does not apply to religious services held on property with a
principal developed use of religious assembly. A permit is not required for
religious services.” (See Exhibit 13-2).
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PDRD staff had not previously proposed or even mentioned making any of the outdoor public
assembly activities described in § 25-2-921(C) an allowed principal or accessory use. The topic
had not been discussed at any public hearing held on the Code Amendment. Again, based on
the Land Use Determinations granted to Life Austin, the proposed subsection 25-2-921(D)
should not have been needed if the City (as an institution) recagnized the Life Austin Land Use
Determinations as legal and consistent with the plain language of the LDC.

November 18, 2013 Memorandum

In response to the last minute insertion of the proposed § 25-2-921(D) language, the
Executive Committee of the Austin Neighborhoods Council adopted a resolution requesting
public hearings on the added language. Exhibit 14. Shortly thereafter, Director Guernsey sent
the City Council a memorandum dated November 18, 2013 explaining that he had taken
another look at § 25-2-921(C) and decided that outdoor festivals and benefits at schools and
churches were part of the principal uses of education and religious assembly and that the Code
Amendment was no longer necessary. Exhibit 15. Based on the November 18, 2013
Memorandum, the Council tabled action on the Code Amendment.

There are several aspects to the November 18, 2013 Memorandum that are relevant to
the Appeals. First, the interpretation of § 25-2-921(C) in this memorandum is a complete
reversal the position staff had taken for more than year. Exhibits 12-2 through 12-6.

Second, this memorandum does not mention the Land Use Determinations made in the
approval of the Site Plan, the Restrictive Covenant, and the Building Permit for Life Austin.
Instead, Director Guernsey bases his conclusion on the lack of complaints made about festivals,
vents and benefits held at schools and religious assembly facilities:

"These types of events have long occurred in Austin and until now have not been
a problem. To our knowledge, only a single individual has issued complaints
against two Catholic churches regarding outdoor festivals. There does not,
however, seem to be a community-wide concern with these types of events
occurring as they always have in the past." Exhibit 15.

In legal terminology, Director Guernsey asserts that the restrictions of § 25-2-921(C) have been
amended through non-enforcement. Under Texas law, a municipality cannot be prevented or
estopped in its governmental functions. Trudy’'s Texas Star v. City of Austin, 307 S. W. 3d 894,
906 (Tex. Civ. Appeals—Austin 2010). The adoption and modification of zoning regulations and
zoning districts are legislative functions of the governing body of the municipality. Lawton v.
Austin, 404 S.W. 2d 648, 651 (Tex. Civ. App.—Austin 1966, writ ref'd n.r.e.). Zoning regulations
can only be amended through the public notice and public hearing process required by Chapter
211 of the Texas Local Government Cade.

Third, generally, the City enforces the City Code and the Zoning Code based on

- complaints made by citizens. . Exhibit 11 (Deposition of Greg Guernsey, page 236). This
enforcement approach allows community standards to decide what activities are intrusive and
disruptive. Based on the frequency of complaints cited by Director Guernsey, the stereotypical
outdoor events held at churches and schools do not bother nearby residents. VWhat Director
Guernsey failed to mention in this memorandum is that the complaints he referred to related to
outdoor events with bands playing with amplified sound. The nature of the events being held is

changing.

7
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Fourth, the November 18, 2013 Memorandum does not state that outdoor religious
assembly is a principal or accessory use. Instead, the discussion in the November 18, 2013
Memorandum is limited to outdoor benefits and festivals held on properties whose principal use
is religious assembly, education, and community recreation. Again, if the City (as an institution)
recognized the Life Austin Land Use Determinations as legal and consistent with the plain
language of the LDC, the Code Amendment, the last minute insertion of the § 25-2-921(D)
language and the November 18, 2013 Memorandum should not have been necessary.

The only conclusion is that the Life Austin Land Use Determinations violated the Zoning
Code and exceeded staff authority.

Dolores Catholic Church

In May 2013, Code Compliance and the City Attorney’s Office interpreted and enforced
§ 25-2-921(C) of the LDC consistent with Appellants' position in this appeal and consistent with
the staff explanations made in conjunction with the Code Amendment. The City's actions
against the Dolores Catholic church further demonstrate the special privileges granted to Life
Austin. On May 18, 2013, Code Compliance issued a citation to the Dolores Catholic Church
for holding an outdoor event without a TUP. Exhibit 16-1. In June 2013, the City filed suit
against the Austin Diocese in Municipal Court (Cause No. 7923874).

According to the complaint filed by the City of Austin, the Dolores Catholic Church
property, located at 1111 Montopolis Drive, was zoned SF-3 and did not have a TUP to hold its
event. Exhibit 16-2. According to an October 23, 2013 Court Order, the City had agreed to
drop the complaint against the Diocese once the City Council adopted the Temporary Outdoor
Public Assembly Code Amendment then scheduled to be heard by the Council on October 25,
2013. Exhibit 16-3. In other words, once the Council amended § 25-2-921(C) to authorize the
issuance of TUPs for future events at the church, the City would drop its prosecution of the
church for violating § 25-2-921(C) of the LDC.

The Council tabled action on the Code Amendment at the November 21, 2013 Council
meeting. On November 25, 2013, one week after the issuance of the November 18, 2013
Memorandum, the City dropped the municipal court action against the Austin Diocese.
Exhibit 16-4.

Appeal of November 18, 2013 Memorandum

The November 18, 2013 Memorandum is the subject of a December 2013 appeal filed
by the Appellants. Exhibit 17. PDRD, as communicated by the City Legal Department, refused
to forward Appellants’ December 2013 appeal to the BOA, claiming that the November 18, 2013
Memorandum did not contain any "appealable” decisions: “PDRD has determined that Director
Guernsey's memo is not an “administrative decision” and is therefore not within the BOA's
jurisdiction to review.” Exhibit 18.

Since the settlement agreement between the City and Diocese was contingent upon
Council adoption of the Code Amendment, the City Attorney's office must have recognized the
November 18, 2013 Memorandum as having sufficient legal significance to drop the case
against the Diocese. That is, the November 18, 2013 Memorandum was deemed a land use
determination. In May 2014, a complaint was filed regarding an outdoor event held at the
Dolores Catholic Church. Carl Smant, Director of Code Compliance, responded that based on a
decision by Director Guernsey, a TUP was no longer required for such an event. Exhibit 19.
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Because City staff has treated the November 18, 2013 Memorandum as an official land
use determination, the Appellants ask the BOA to direct City staff to forward the December 2013

appeal to the BOA.

Expanded Activities Allowed Under Religious Assembly Use

As previously discussed, Life Austin announced their intent to use the outdoor
amphitheater for “graduations, theatrical plays/productions, seminars, ‘family movie' night,
weddings, educational productions, neighborhood meetings and occasional conceris™ years
before the approval of the Site Plan and Restrictive Covenant. Since outdoor entertainment is
not a permitted use in the RR zoning district, Life Austin needed the religious assembly use
broadened to authorize these activities and the outdoor amphitheater. The Restrictive
Covenant accomplished this goal.

As Director Guernsey stated under oath, “a restrictive covenant of this type is not
necessarily one that is required by the City. It can be certainly offered by an applicant.” Exhibit
11 (Deposition of Greg Guernsey, Page 211, lines 5-8). Counsel for Life Austin prepared
the first draft of the Restrictive Covenant. See page 8, May 28, 2013 Robert Kleeman leiter to
BOA filed with the Building Permit Appeal.

The Preamble to the Restrictive Covenant references Life Austin’s proposal “to allow an
approximately 3,500 seat outdoor amphitheater to be included as part of a proposed religious
assembly use.” The fourth clause of the Preamble states the Director [Guernsey] determined
that the applicable zoning classifications established by the Land Developed [sic] Code allowed
an outdoor amphitheater as part of the proposed religious assembly use, subject to the
conditions included in the proposal.”

The Restrictive Covenant attempts to define, by extensive detail, new principal use
activities (musical or theatrical performances, weddings, and funerals) as well as “customary
and incidental accessory uses” (neighborhood meetings, school graduation, public meetings,
and other civic or non-profit group meetings). The Restrictive Covenant appears to be contract
zoning, which is illegat in Texas.

Paragraphs C and D of Article | of the Restrictive Covenant state that “religious
assembly use may include occasional charitable events (including concerts and performances)”
that require tickets charging more than a nominal fee to cover utilittes, maintenance, and other
operational charges. (Emphasis added.) The term occasional is so vague as to be completely
non-enforceable. Appellants contend the term “occasional” was intended to mean “infrequent”;
perhaps once or twice a year but certainly not on any regular basis. The terms “occasional” and
“infrequent” lack the numerical specificity that land use regulations require. Even Director
Guernsey has admitted that he is not sure how the term “occasional” would be enforced.
Exhibit 11 (Deposition of Greg Guernsey, Page 235, line 6 to Page 237, line 1). During the two
months between July 24, 2015 and September 20, 2015, at least six "ticketed” concert events
were held at the amphitheater. Exhibit 2-3. Based on this frequency of “ticketed” events, Life
Austin defines the term "occasional” to mean “regular” or “weekly.”

Finally, representatives of Life Austin have publicly stated that the Restrictive Covenant
allows Life Austin, as a charitable organization, to hold benefits to raise funds to pay for the
construction of the amphitheater itself. Director Guernsey has also testified that so long as Life

" August 5, 2008 Oak Hill Gazette
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Austin maintains its tax-exempt status, virtually any type of event may be held at the outdoor
amphitheater so long as it is a “fundraising event." Exhibit 11 (Deposition of Greg Guernsey,
Page 233, lines 18- 24). In effect, there is virtually no zoning limit on the type of outdoor
“benefit” events that can be held on the Property.

Given the preferential treatment afforded Life Austin so far and Life Austin's penchant for
disregarding the City Code®, and sound impacts on their neighbors, Appellants and their
members fear that if unchecked, Life Austin will fully utilize the special privileges granted by the
Restrictive Covenant. Appellants filed another appeal to the BOA in October 2015 after the
Development Services Department approved Correction No. 12 to the Site Plan that authorized
a dog park and disc golf course on the Property.

SPECIAL CONSIDERATIONS REGARDING THE RESTRICTIVE COVENANT
Paragraph G of Article | of the Restrictive covenant provides:

“The restrictions in this Article | are imposed as conditions to Site Plan No. 2011-
0185C and apply to the extent that an outdoor amphitheater remains part of the
principal assembly use.”

The meaning and effect of the clause “apply to the extent that an outdoor amphitheater remains
part of the principal assembly use” clearly indicates that City Staff and Life Austin knew that a
determination could be made at some point to reverse the approval of the Site Plan as it applies
to the outdoor amphitheater. Reversal is the most appropriate decision under the
circumstances. Appellants, however, are concerned that even if the BOA reverses only the
approval of the Site Plan and the Building Permit and the previously described Land Use
Determinations, Life Austin is likely to claim that those actions do not affect the right to continue
the operation of the outdoor amphitheater pursuant to rights granted by the Restrictive
Covenant.

Director Guernsey’s answer to the following question is instructive:

Q. "So, in other words, unless the owners of the property agree that this
restrictive covenant goes away, it doesn't, right?

A. "Right. These conditions would remain on the property. And a restrictive
covenant by its nature is generally being something more restrictive, not less
restrictive.” Exhibit 11 (Deposition of Greg Guernsey, Page 238, lines 10-16).

Therefore, BOA must specifically reverse the approval of Article | of the Restrictive
Covenant; otherwise, the Restrictive Covenant may be interpreted as creating a grandfathered
right to construct and operate an outdoor amphitheater under § 245.002(d) of the Texas Local
Government Code:

“Notwithstanding any provision of [Chapter 245] to the contrary, a permit holder
may take advantage of ... recorded restrictive covenants required by a regulatory
agency...”

* The City issued a citation to Life Austin in 2007 for cutting trees without a permit. The City issued a
citation in 2015 for the construction of a dog park and Frisbee golf course without a permit

)
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Unless the BOA reverses the approval of the Site Plan and Article | of the Restrictive Covenant,
the termination or amendment of the Restrictive Covenant will require the joint action of the
Property owner and the Director of PDRD.

RELIEF REQUESTED

The insertion of the proposed § 25-2-921(D) language into the Code Amendment begs
the question as to why this provision would have been needed if Director Guernsey had already
made a Land Use Determination that the Zoning Code made no distinction between indoor and
outdoor religious assembly. If the City recognized the legitimacy of the Land Use
Determinations made with the approval of the Site Plan, Restrictive Covenant, and Building
Permit for Life Austin, then the Code Amendment would have been unnecessary and the
prosecution of the Austin Dioceses would not have been appropriate. The clear and
unambiguous language in § 25-2-921(C} of the LDC, a year's worth of PDRD memoranda to the
Planning Commission and City Council regarding the Code Amendment, and the 2013
prosecution of the Dolores Catholic Church conclusively prove that the Land Use
Determinations made in the approval of the Site Plan, Restrictive Covenant, and Building Permit
violated § 25-2-921(C). These approvals and the Land Use Determinations were wrong when
made and remain wrong today. Moreover, the approval of the Site Plan, Restrictive Covenant in
2011, and the Building Permit in 2013 granted Life Austin special privileges that are not shared
by similarly situated properties. The BOA should now reverse those decisions.

Appellants ask the BOA to reverse:

1. the Land Use Determination {"LUD") that outdoor religious assembly is a principal use
under religious assembly,
the LUD that an outdoor amphitheater is a principal use under religious assembly;

3t the LUD that the religious assembly use includes musical and theatrical performances
and benefit concerts as principal uses,

the approval of the Site Plan;
the approval of Article | of the Restrictive Covenant; and
6. the approval of the Building Permit.

Alternatively, the Appellants ask the BOA to reverse Article 1 of the Restrictive Covenant
because the limitation on the frequency of events held at the outdoor amphitheater (Occasional)
is so vague that it is unenforceable.

EFFECT OF REQUESTED RELIEF

Potential Staff Interpretation of BOA Granting Appeals

Appellants are also concerned that even if the BOA reverses the approval of the Site
Plan, the Restrictive Covenants, the Building Permit, and the Land Use Determinations, City
staff will make new interpretations that will aliow the outdoor amphitheater to continue to
operate. On two occasions members of City staff have indicated that if the BOA grants all the
relief requested by Appellants, City staff may determine that the outdoor amphitheater is a legal
non-conforming use. Exhibit 11 (Deposition of Greg Guernsey, Page 79, lines 14-22). If the
BOA grants Appellants’ appeals, a determination of legal non-conforming use would be iegally

\®



Page |17

incorrect because the outdoor amphitheater would not have been legaily constructed in the first
place. Under Texas law, an improperly issued permit is void from the beginning and is deemed
to never have existed. Swain v. Bd. of Adjustment of City of University Park, 433 S.W.2d 727,
733 (Tex.Civ.App.—Dallas 1968, writ refd n.r.e.). No rights can be derived from an improperly
issued permit. City of Amarillo v. Stapf, 129 Tex. 81, 101 S.W.2d 229 (1937).

As the members of the BOA know, when an appeal of an administrative decision is filed,
all proceedings relating to the appealed decision are automatically stayed until the appeal is
resolved. § 211.010(c), Texas Local Government Code; § 25-1-187 of the L.DC. City staff was
legally obligated to enforce the automatic stay on the Site Plan, Restrictive Covenant, and
Building Permit even if staff believed the appeals were not timely filed. In re Jared Woodfill, et
al, 2015 WL 4498229 @ 5 (Tex. 2015). Staff was required by law to forward the Site Plan
Appeal and the Building Permit Appeals to the BOA. § 211.010(b), Texas Local Government
Code; § 25-1-185 of the LDC. Only the BOA has the authority to decide whether it will hold a
hearing on a filed appeal. § 211.010(d), Texas Local Government Code § 25-1-191(A) of the
LDC. Appellants should not be penalized because City staff failed to comply with state law and
the City Code.

If City staff were to decide that outdoor religious assembly, the outdoor amphitheater,
and the expanded list of activities allowed under religious assembly were legal non-conforming
uses, then Appellants would have no alternative but to file yet another appeal to the BOA on a
determination that the outdoor amphitheater was “legally” constructed even though the BOA had
reversed the approval of the applicable permits. Appellants hope that such an appeal will not be
necessary.

Options for Life Austin

Life Austin purchased the Property knowing the Property had RR zoning. Life Austin
decided not to participate in the Oak Hill Neighborhood Plan approved in December 2008. Life
Austin decided not to apply for a zoning change and conditional use permit to authorize the
construction and operation of the outdoor amphitheater. Instead, they sought and obtained
administrative approvals in contravention of the plain language of the LDC and the City Code.

Appellants’ right to appeal those administrative decisions were denied and delayed long
enough to allow Life Austin to construct and complete the outdoor amphitheater. Life Austin
should not benefit and Appellants should not suffer from the delay. After all, Life Austin was
fully aware of the risks if it built the outdoor amphitheater before the resolution of the appeals.
Exhibit 7. Of course, Life Austin has known as a matter of law that the LDC authorizes the
suspension and revocation of permits that are determined to have been issued in error. See
§ 25-1-411 et. seq.

If the BOA grants all of the relief requested by the Appellants, Life Austin will have the
options of:

1. filing & zoning application or a conditional use permit for the amphitheater;
2. appealing the BOA's decision to district court; and
3. making the amphitheater an enclosed building.

Appeliants have already spent three years in litigation to enforce their right to have their
appeals heard by the BOA. Rather than leaving the door open for more litigation, the Appellants
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respectfully ask the BOA to take every action available to it to have the future of the outdoor
amphitheater addressed in the open process of a zoning case.

Appellants respectfully ask the BOA to grant their appeals.
Sincerely,

Robert J. Kleeman

RJK/dm

enclosures



EXHIBIT 1

Site Development Permit No, SP-2011-0185C

RESTRICTIVE COVENANT
= ORIGINAL

FILED FOR RECORD

OWNER: The Promiseland Church West, Inc.,
a Texas non-profit corporation

ADDRESS: cfo Michael Heflln
1301 Capital of Texns Hwy, Suite A-308

Austin, Texas 78746 \

CONSIDERATION: Ten and No/lO0 Dollars ($10.00) and other pood and valuable
consideration paid by the City of Austin to the Owner, the receipt and

sufficiency of which is acknowledged.

PROPERTY: A 53.113 acte tract of land, more or less, desciibed by metes and
bounds in Exhibit A" incorporated into Lhis covenant.

WHEREAS, the Owner of the Propenty and the City of Austin (the “City"™) have agreed
that the Property should be impressed with certain covenants and restrictions;

WHEREAS, on December 17, 2008, a proposal was submitted to the Director of the
City’s Neighborhood Plaoning & Zoning Depariment (“Dircctor”) to allow an approximately
3.500-scat outdoor amphilheater (o be included as part of a proposed religious assembly use on
the Property under applicable zoning regulations codified in the City’s Land Development Code;

WIIEREAS, due (o the size of the outdoor amphitheater and the poleatial for large-scale
nwsic events, the proposal included several conditions intended to cnsure that use of the
amphitheater remains consistent with a principal use of religious assembly and does not become
an outdoor entertainment use as defined under the Land Development Code;

WHEREAS, on December 23, 2008, the Director determined that the applicable zoning
classifications estublished by the Land Developed Code allowed an outdoor amphitheater as part
of the proposcd religious assembly use, subject to conditions included in the proposal;

NOW, THEREFORE, it is declared that the Owner of the Property, for the
consideration, shall hold, sell and convey the Property, subject to the following covenants and
restrictions impressed upon the Property by this Restrictive Covenant (“Agrcement”). These
covenanls and resrictions shail run with the land, and shall be binding on the Owner of the

Property, its heirs, successors, and assigns.

L LAND USE & ZONING RESTRICTIONS

The buildings and outdoor amphitheater located or to be located on the Property will be
subject to the following limitations:

¥
o2




Religious Assembly Use will be permitted (as defined in the Austin Land
Development Code), including such uses as:

1. Worship services;

2. Musical or theatrical performances;
3. Weddings; and

4, Funerals.

Customary and incidental accessory uscs will be permitted, including such uses
st

1. Educational presentations;

2. Neighborhood meetings;

3. School graduations;

4, Public meetings; and

5, Other civic or non-profil group meelings.

Religious Assembly Use may include occasional charitable events (including
concerts and performances) for the benefit of an individual or family in need or
for a charitable organization or charitable cause.

Except for occasional charitable cvents under Paragraph C, above, ticketed events
may charge only nominal fees to cover utilities, maintenance, and other

administrative and operational expenses.

The buildings and outdoor amphitheater will not be used for conunercial, for-
profil evenls.

The outdoor amphitheater is subject to all applicable City ordinances,

The restrictions in this Article I are imposed as conditions to Site Plan No. 2011-
0185C and apply to the extent that an outdoor amphitheater temains pait of the
principal religious assembly use.

The restrictions in this Article I shall be inlerpreted consistent with all upplicable
local, state, and federal laws, including but not limited constitutional

requirements.

1L SHARED PARKING

The site has been granted a parking reduction under section 9.6. of the
Transportation Criteria Manua! and shall maintain the minimum number of
parking spaces ns approved with site plan SP-201 1-0185C, as amended from time
1o time with approval from the Director of the Planning and Development Review
Department. Concurrent use of the sancluary located within the multipurpose
building, the chapel, or the amphitheater is prohibited.

Promisetand Covenant — 2
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The owner will provide a study based on Section 9.6.7 of the Transportation
Criteria Manual within 12 months following the issuance of ihe certificate of
occupancy for the multipurpose building to the Planning and Development
Review Department; however the scope and contenl of the study will be adjusted
to contain the level of analysis seasonably determined to be nccessary by the
parties, which may not include all techaical requirements of Section 9.6.7.

If additional parking is added to the sitc that addresses the parking deficiency,
then consideration shall be given for allowing a function area or activity to opcrate
as a "scparate use” (i.e., can be used contemporancousty with another one of the
other uses restricted pursuant to subparagraph A. above), This would include any
change of occupancy or manner of operation thal currently is approved as shared
parking with site plan SP-2011-0185C, as amended from time to lime with
approval from the Director of the Planning and Development Review Department.

III. TRAFFIC MANAGEMENT

To improve safety and reduce delays for entcring and exiling vehicles at the
driveway to SH 71, the owner wilt be responsible for providing law enforcement
officinls to direct traffic for all evenls.

A site plan or building permit for the property may not e approved, relensed, or
issued, if the completed development or uses of the Property, considered
curmulatively with all existing or previousty authorized development and uses,
generates traffic that exceeds the lotal traffic genciation for the Property as
specified in that certain Traffic Impact Analysis ("TIA") prepared by HDR, Inc.,
dated December 23, 2010, or as amended and approved by the Dircctor of the
Planning and Development Review Department, All development on the property
is subject to the recommendations contained in the TIA and memorandum from
the Transportation Review Section of the Planning and Development Review
Department dated August 19, 2011. The TIA shall be kept on file at the Planning

and Development Review Department,
IV. MISCELLANEOUS

If Owner shall violate this Agreement, it shall be lawful for the City of Austin, its
successor and assigns, to prosecule proceedings at law or in equity against the
person or enlity violating or attempting to violate this Agreement, and to prevent
said person or enlity from violating or attempting to violate such covenant. The
restrictions set forth hercin may only be enforced by the City of Austin and there
are no (hird party beneficiaries to this Agreement.

If any part of this Agreement is declared invalid, by judgment or court order, the

Promiseland Coyenant — 3




samie shall in no way affect any of the other provisions of this Agreement, and
such remaining portion of this Agreement shall remain in full effect.

If at any time the City of Austin fails to enforce this Agreement, whether or not
any violations of it are known, such failure shall not constitutc a waiver or

estoppe! of the right Lo enforce it

This Agreement may be modified, amended, or terminated only by joint action of
both (a) the Director of the Planning and Development Review Depattment of the
Clty of Austin, and (b) all of the Owners of the Property at the time of the
modification, amendment or lermination,

[Signaturc page follows]

Promiseland Covenant — i
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EXECUTED this the 2 day of ;Z@ > 2011

OWNER:
The Promiseland Chu1 Mesi=Ines
a Texas non-profitcorpor t ot

Y,
Name:

Title: /‘f/"/’/,/)‘//fa?’ /’:

ACCEPTED: CITY OF AUSTIN, PLANNING
AND DEVELOPMENT REVIEW DEPARTMENT

By: fh/ 9( ﬂ’%¢VM4bf
Name: N/ __/f ”&.n-:,aq,\/j“ Dite ""’5&
Title: /)fﬂwcﬁn {

APPROVE TOFO

Assistant City Allorne)\

City of Austin
THE STATE OF TEXAS §
COUNTY OF TRAVIS §

This_iostrument was ac oxilric{ged before me on this lheﬁ-—-’z day of {2{"{'0 b(f f/

2011, by _MNicharl e, of The Pmmlsclnnd Church Weyt,
Inc., on behalf of said non-profit corporation.

3o, Karen Ellzabeth Kamnilz
R Notacy Public, State o Toxas
i :_):5 }y Commission Explies o,
it November 23,2014 | [ tuWL Staie of Jekas

Slgnature Page ta Restdethve Covenant

C:Wocurnents nnd Seatingsd loydbY oeal Sculngs\Temporary Jatemet [HeséOLKL AlRcstrictive Covenanl B [FINAL) (2hdoc




After Recording, Please Refurn to:

City of Austin

Planning nnd Developrieni Review Department
I, O. Box 1088

Austin, Texas J8767-1088 . ot
Attentton: __Saxadn Bgham Case No. 20 Soil-0t85C

Prommiscland Covepanl - 6




Exhibit A
Legal Description

THE WUGH McCLURE BURVEY NO, 83 AND HUGI
MeCLURE SURVEY ND. 84, THAVIS GOUNTY, TEXAS, BEING THAT SAME TRACT CALLED 63.13
ACRES AS CONVEYED TO JOHN L. GOULD AND ALEXANDER LEF BY DEED BECORDED IN BOOK
7088, PAGE 482, TRAVIS COUNTY DEED RECORNS, SAID 53,113 ACRES BEING DESCRIBED RY

WETES AND BOUHDS AS FOLLOWS:

BEGINNING at o Y otoel pipe found in the Fanced south right-of-way (ROW)} line
of U.S. Highway 71, at the northwest corncr of sald 53.13 noraa, also the
porthoast corner of a tract conveyed to posie Worroll au recorded in Book 37B2,
page 49, Travis county Dood nrenords, Tor the northwast corner hereqt; :

wilth said south ROW line these 2 courses:
tall gonorete monument Tor angle point,
*50'0BYE 3680.04 Toot and radius of
al the northwest corner
daid in Book 8504,

F1ELD MOTES FOR &3.110 ACRES OUT OF

THENCE generally Tollowing a [lence
1} 540°06'49"E 380.84 feet T Q& 18"
2) aleng a curve to tha left with chord of 543
2855.00 feel to a %" steel pipe found at a fence gorner
of & 3.869 acre tract oonveyed to James Kretzachmar as reocor
Papos B40 and 842, (or the northoast cornar horaotf';

THENCE S24=a7409"W 3303.22 Faot poperally following a fTence with the east line
of snid 53.13 acres and Lhe west line of said 3.869 acroes, o 32,476 acre tract
cohveynd to Marvin & HMarie Kretzechmar as recorded in Book 9%04, Page 847,
Travis County Deod Records, and thn wast lina aof the Nerkins/wittig Subdivision,
passipg at 2004.82 Teel a L gtonl pin found ot . the south iina of tho Hugh
MoOlure Survey No. 94 and north line of the Hugh MeClure Survey Ho, 63, 1o o A
steel pipe found at ths southwest carner of Lot 71 of shid Harkins/wittig Sub-

division, for the southeast cornec hereot;

THENGE qenerally following a fence with the south ling of sald §3.13 acres and
the north 1ine of Wastview Estates Section 9, a subdivision recordued in Book 65,
Pagu 65, Travis County Plat Rocords, these 3 coursos:

1} NEO®21'33%W 347.69 Teat 10 A 4 gieel pin Tound at the mutual north corncr of
Lots 2§ and 22, for angle polnt,
2) N59e01'17Y 59,03 Teat to a Iu

for angle point,
a %" steal pipe fount in the north lliane af Lot 20,

3) N50*27'S8a"'W 216.76 feet Lo
at the southweat corner of said 53,18 acres and southeast corner of said Rosie
worrell tract, for southwast cernar heraaf;

rteal pipa Tound in the north ling of Lot 21,

THENGE with ths west line of sald 54.13 acres and oast ling of said Worrall

tract thess 2 courses:
1} N32°37'24"E 1302.47 feol to a %" steel pin found in g rook mound, on tho enat

side of a dirt road, at the north Iine of tha Hugh WeClure Survoy No., 63 and

south 1ine of the Hugh McClurae Survey Ho. 04, for angle point,
2) Haz"46'iQ"E 2222.76 Teot to the POINT OF BEGINNING, conlaining 53.113 acros

of land, @more or less. DEARING DASI8: sast line of #3.13 aores (7206/482)

FILED AND RECORDED .

RECORDS
OFFICIAL PUBLIC .

Oma ibleanree!,

oct 05, 2011 03:08 PH 2@1“45@25
: g S PEREZTA: $44.09
CiDacuments apd Selilnpilloydbilocal Seiingst Dana SN oty clark

fravis County TEXAS
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EXHIBIT 2-1

ADREAM TO REACH OUTTO ALL
BYLINE: Eileen E. Flynn AMERICAN-STATESMAN STAFF DATE: February 25, 2007
PUBLICATION: Austin American-Statesman (TX) EDITION: Final SECTION: Metro & State

Pastor Randy Phillips' dream is to turn a piece of land near Oak Hill into a sprawling complex where the sacred
and the secular come together, where a church for the faithful is surrounded by a live music venue, ball fields, a

wedding chapel and a counseling center open to the public.

He already has a name for it: Dream City.

"What 1 want to build is a community resource,” he said. "l didn't want to builda church.”

The rest of the property wili be geared toward secular diversions. ... Phillips is looking for private investors to
support the counseling and recreation centers, ball fields, a skate park and a retirement center.

Phillips said the project is not about attracting new church members or even winning more souls for Christ. If
people are drawn to the church, he'll welcome them. But he said the force that drives his vision is bettering the
community with a place where people with problems such as eating disorders, addiction or marital strife and

can receive inexpensive counseling.



_news
'Dream City' or Neighborhood Threat?

A proposed church development has some residents losing sleep

By Amy Smith, Fri., March 25, 2011

hitp://www.austinchronicle.com/news/201 [-03-25/dream-city-or-neighborhood-threat/

e LRy, <. RE Lefoat s R %
Some Southwest Austin residents are raising questions about a proposed amp
church's website, is an early conceptual image.

FFrom Promiseland Church Website

The Dream City amphitheatre, he explained, will serve as an integral part of the community, providing a place for
graduation ceremonies, recitals, ballets, family movie nights, jazz concerts, and other events. ... Which leads back

to the question of whether "religious assembly use" would accurately apply to the proposed amphitheatre,
suggesting that Dream City has some miles left in its journey to becoming PromiseLand West.



http://impactnews.com/southwest-austin/144-news/12012-dream...

Dream City project moving forward, says Promiseland West
By Kate Hull Tuesday, 15 March 2011

Local church aims for fall 2013 opening despite city’s initial rejection, land use questions

It T

Sourtesy Piomiselvid West Bitls Shirch

....

X KDY

The amphitheater is planned to hold more
than 1,000 people with the capacity to host
concerts, plays, ballets and other events.

Dream City would include a worship center, auditorium and amphitheater and is intended to serve nearby
communities. Some neighbors have raised concerns about usage and noise. The project is the brainchild of
Pastor Randy Phillips, an Austin minister and member of Christian band Phillips, Craig and Dean. Phillips’
vision has been in the making since he first decided to open a church in Southwest Austin six years ago.

People are not going to church that frequently in this community, Phillips said. “To simply build an auditorium
and say come join us for worship would not get many people on our property,” he said. “So we want something
more than a.worship experience. Whether they come to church or not does not matter.” .

“We want to be a community resource for Austin, but we also want to be a place where the community can
come seven days a week and do whatever they want,” Phillips said, “whether that means using our hike and
bike trails, counseling services, having weddings or funerals or attending concerts in the park.”
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HOME  LIFEUNIVERSHTY  LIFETAACK EXH'B'T 2_2 46
s¢lifeaustin v OBOca )

I'M NEW CONNECT VISIT EVIMNT! PAEDIA GIVE

TAKE A SEAT

HOME + EVENTS » CAMPUS CONCERFS AND EVEMTS » TAKE A SEAT - COPY
UPCOMING EVENTS

Daar Friends Y HERE T i LIFEKIDS

Twenly years ago God gave me a LIFEMEN

vision of an outdoor venua in Arslin TX.

A place where children dance and sin

S e o LIFESTUDENTS

farilies gnjoy movie nights with popcorn

and ice cream. musicals dazzie the

stage, worship bands inspire LIFEWOMEN

relationships are healed, non-profits are -—

resourced and lives are transfarmed LIFEUNIVERSITY
| dreamed of a place where legacy is created CAMEUS COMCERTS AND ZVENTS
As ona of the fastest growing and mesi artistic cities in the nation, Austin presents a unique TAKE A SEAT . COPY

audience of creative souls In need of a divine touch Knowing that many in owr city are resistan to
organized religion. we began Lo dream about opportunitics thal would draw our comanity lo this G&
acre campus BDog parks, disc golf, walking trails, concerts, and dance have been the calors that
we've painled as invilalions ang thay have visitad by the thousanids!

Today we dream big about a venue that will capture tie imagination of a community, e LifsAusin
Amphitheatre A stale-of-the-art facilily that embraces our culture, celebrates e arts, and
empowears souls wilh the presence of God.

You have a drzammg nature. You must dream  Dream big vith i

= Pastor Randy Phillips

FLY THROUGH THE AMPHITHEATRE

http://wwiw.lifeaustin.com/la/default/index.cfm/events/campus-concerts-and-events/take-a-s... 5/7/2015



Take A Seat - LifeAustin

ARTIST RENDERINGS OF THE AMPHITHEATRE

Page 2 of 4

¢
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AMPHITHEATRE FEATURES

= 1000 seat capacity

+ covered stage & audience
« hillsida seating for 500-800
« 22,000 sq. foot venus

+ state-of-the.art lighting

+ audio system dlesignad o reduce noisa polludion whila
mainlaining dynamic cxperiences

HOW TO GIVE

famiy movie nighls, ballets, musicals and ather aristic cily
cullels

concourse kiaza for gathenng, with permanent reslrooms.
vihere food rucks can serve lucd & bevarages

.

backsiage area with men'sivomen's green rooms and dressing
facilites

abundant and convenient on-site parking

.

dual loading dock for easy ingress - eqrass

Tt | D

http://www.Iifeaustin.com/la/de[‘ault/index.cfm/events/campus—conccrts—and-evenls/take—a—s... 51772015
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LARRY GATLIN AND THE

GATLIN BROTHERS

MARCOS WITT

PHILLIPS, CRAIG & DEAN

LINCOLN BREWSTER

NICOLE C. MULLEN
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Heaustinamp.oorhy

0
AUSTIN

ABOUTUS® OUR FACILIY  SDIRECTIONS

LEARN MORE

LEARN MORE <

LEARN MORE

LEARN MIORE +
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EXHIBIT 3

Travis CAD - Map of Property ID 101541 for Year 2015
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rProperty Details |

(Account
Property ID: 101541
Geo ID: 0101480301
Type: Real
Legal Description: ABS 569 SUR 94 MCCLURE H ACR 53.28
Location
Situs Address: 8901 W STATE HY 71 TX 78735
Neighborhood: EXEMPT COMMERCIAL PPTY
Mapsco: 611K
Jurisdictions: 01, 68, 03, 0A, 2), 02
Owner

Owner Name: PROMISELAND CHURCH WEST THE
Mailing Address: % PATRICK R ROGERS, 2600 VIA FORTUNA STE 130, AUSTIN, TX 78746-7982

Pro.pertv
Appraised Value: N/A B
http://propaccess.traviscad.org/Map/View/Map/1/101541/2015 | Propgrtm(CCESS

Map Disdabmer: This tas map was sompiicd solcly far the use of 1CAD. Arees depiied Ly I eve WGH groducts are dgamuimate, and ¢ Pl J=cusiarily aTCurste 10 masping, suivewng or ewnecﬂnw stancards Conclusians ceawn from this
infarmeat.cn are the responyblliity of the user. The TCAD makes ra claims, promlses 91 guaranties alicut the steutacy, completeness or adequacy of this Wfarmatan ant erprossly ig=daims Naraiey for any erroes and amissiong The mapped daty

daes nat canstitute a leyal docutherl.



Zoning Profile Report hup;.-‘-"www.auslimexas.gov/gisfzoningproﬁle/?x—3063 882.25&y=10..,

EXHIBIT 3

AUSTINTEXAS.GDV  AMPORT  LIBRARY  AUSTIN ENERGY  AUSTIK WATER  CONVENTION CEHTER YISITORS BUREAU ~ OPEW GOVERNMENT

) L] a
austintexas-gov Zoning Profile Report )
tha ) sohseds of b Dy e A
Questions? Click here far help and cantact information I N
Disclaimer H
The Information on this websile has been produced by the
City of Auslin as a working staffl map and is not warranted
for any othor use. Mo warranty Is mada by the City & e,
regarding Its accuracy and completeness 9‘-“’ "o
2
For official varifization of the zoning of a property, please ‘.‘EK =i
order a Zoning Verification Letter at 512-974-6370, = 3
o
Lacalion: {3.063,862.25, 10,063,366 67)
Brid: A0
A21
Fulurs Land Use (FLUM); Rural Residential
Null
Regutating Plan: ,
I
Zoning: RR-NFP 0
zoning ﬂasg: C14-2008-01235 2
P st osomlesec) =
Zoning Ordinance 20081211-097 Sear,,, S0 00w <
{Hostly aftar 2000):
Zoning Uyerlags: NEIGHBORHOOD PLANNING Zoning Guide
AREA The Guica to Zomng provides a quick explanation of the above Zoning codes,
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City of Austin

Law Department
301 W, 2™ Street, P.O. Box 1088 EXHIBIT 4

Austin, Texas 78767-1088
(512) 974-2268

Wrater's Direct Line Warer's Fax Line
512-974-2974 512-974.6490

June 13, 2013

Robert Kleeman

Munsch Hardt Kopf & Harr
401 Congress Avenue, Ste. 3050
Austin, TX 78701

Re: Promiseland West—Appeals of Building Permit for Amphitheater

Dear Mr. Kleeman:

In support of the Director of Planning & Development Review (“PDRD”) and the
Building Official, I am writing in response to the two appeals you filed to the above-
referenced building permit issued for an amphitheater previously approved in connection
with the Promiseland West site plan.

After reviewing your submittals and the prior record in this case, the Director has
determined that the appeals are untimely and do not fall within the subject matter jurisdiction
of either the Board of Adjustment (“BOA”) or the Building & Fire Code Board of Appeals
(“BFCBA”). Following is a summary of the reasons for the Director’s decision.

| BOA Appeal

A.  Prior Zoning Determinations

Though styled as an appeal of the May 2013 building permit,’ the bulk of your BOA
appeal challenges prior administrative determinations and staff-level communications made
in connection with the amphitheater between 2007 and 2011. The allegations at pages 1-9
focus on the Director’s 2008 zoning use determination and the 2011 site plan approval and
related restrictive covenant, along with various staff emails from 2007-2008.

! Since your appeals allege error in issuance of the building permit, it is assurned for purposes of this letter that
you are challenging BP No. 2013-047496-BP, which is attached hereto for reference. The document included

and cited in both appeals, however, is the separately issued plan review.



Robert Kleeman
June 13, 2013
Page 2

Appeal of these prior determinations is untimely under City Code § 25-1-182
(Initiating an Appeal) for reasons explained in my letters to you on October 27 and December
30, 2011, both of which are attached to your appeal. Additionally, on March 21, 2013, the
Travis County District Court (Livingston, J.) granted a plea to the jurisdiction filed by the
City in response to litigation brought by your client challenging these same determinations.
As you are aware, that case remains pending on your client’s appeal to the Third Court.

B.  Building Permit

A copy of the building permit, issued on May 10, 2013, is attached hereto for
reference, but was not included with your appeal as required under City Code § 25-1-183(3)
(Information Required in Notice of Appeal). The only error alleged in connection with the
permit is a notation on the City’s website listing the structural “Sub Type” as: “Amusement,
Soc. & Rec. Bldgs.” '

That notation does not appear on the actual building permit, nor does it constitute a
“use determination” under Section 25-1-197 (Use Determination) or in any way authorize
new uses not allowed under the City’s zoning regulations, as previously construed by the
Director. Rather, the sub-type notation references occupancy categories for which the
structure is approved under the 2009 International Building Code, as adopted in City Code §
25-12-1 (Building Code). From a construction standpoint, structures are frequently rated for
occupancy types under the Building Code that may not be allowed under applicable zoning
regulations.

Your appeal does not challenge the Building Official’s designation of the appropriate
occupancy rating under the Building Code. Moreover, since the Building Code is not a
zoning ordinance, issues related to structural requirements are not within the BOA’s subject
matter jurisdiction. See Texas Local Gov't Code § 211.009(1) (authorizing BOA appeals for
determinations made under zoning enabling statute or local zoning ordinances); City Code
Section § 2-1-111 (F) (authorizing BOA appeals for determinations made under Chapter 25-2

(Zoning)).

II. BFCBA Appeal

Your appeal to the BFCBA focuses on the same zoning determinations covered in
your BOA appeal. In addition to being time-barred, zoning determinations are beyond the
jurisdiction of the BFCBA, which is limited to “appeals of orders, decisions, or
determinations made by the building official relating to the application and interpretations of

\%q
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the Building Code and Fire Code.” See City Code Section §2-1-121(C) (Building and Fire
Code Board of Appeals) (emphasis added).

The appeal does not allege that the building permit violates the Building Code or the
Fire Code, neither of which is mentioned. Like the BOA appeal, it also fails to include a
copy of the actual building permit and instead focuses on notations appearing on the city
website in connection with the separately issued plan review (No. 2013-002081PR), which is
not an appealable decision. See City Code § 25-11-93 {Appeal) (granting a right of appeal
for a decision by the building official to “grant or deny a permit to the [BFCBA]") (emphasis
added). -

Based on the reasons explained above, the Director has determined that your appeals
are untimely and beyond the jurisdiction of either the BOA or the BECBA. As always,
please do not hesitate to contact me if you have questions or concerns regarding this matter.

Sincerely,

Brent D, Lloyd
Assistant City Attorney

cc Sue Edwards
Greg Guernsey
Leon Barba



%

SNEED, VINE & PERRY %‘p
A PROFESSIONAL COHRPORATION EXH IBIT 5 \
ATTORNEYS AT LAWY
ESTABLISHED 1926

900 CONGRESS AVENUL, SULTE 300
AUSTIN, TEXAS 78701
TELEFHONE (512) 476-6955 FACSIMILE (512) 476-1825

Writer's Direct Dial: Wriler’s e-mail nddress:
(512) 494-3135 rideeman@sneedvinc.com

July 2, 2013

By Harnd Delivery

Board of Adjustment

c/o Susan Walker

505 Barton Springs Road
Room 530

Austin, Texas 78704

Re:  Appeal of Decision by Greg Guernsey to Not forward May 28, 2013 Appeal to
the Board of Adjustment For the Issuance of a Building Permit for an Outdoor
Amphitheater, 8901 West State Highway 71, Case Number 2013-002081PR

(“Permit”)
Dear Chairman Jack and Members of the Austin Board of Adjusiment:

This firm represents the Hill Country Estates Home Owners Association (*HCE”) and the
Covered Bridge Property Owners Association, Inc. (“CB™) with respect to their appeal of the
issuance of the Building Permit. CB and HCE meet the requirements of an interested party, as
defincd by the City Code.

On May 10, 2013, the City of Austin issued a building permit for an amphitheater to be
constructed on 53 acres located at 8901 West State Highway 71, Auslin, Texas 78736
(the “Property”). The Permit was issued in conjunction with City case number 2013-002081 PR.

On May 28, 2013 a representative of CB and HCE delivered to City stafl an appeal to the
Board of Adjustment and an appeal to the Building & Fire Codc Board of Appeals regarding the
May 8, 2013 approval of a permit and the issuance of the May 10, 2013 building permit for the
outdoor amphitheater which is the first building permit issued for the amphithcatc:r.I In addition
to the appeal, the CB/HCE representative also delivered a standing letter and the appropriate
filing fee for an appeal to the Board of Adjustment. A copy of a confirming email sent lo Leon
Barba on May 28, 2013, who took delivery of the appeal related documents, is enclosed. Also
enclosed are copics of the May 28, 2013 appeal, the standing letter, and the filing fee check. The
May 28, 2013 CB/HCE appeal is incorporated into this letter and into this appeal for all

purposes.

| This letter and the accompanying appeal application do not pertain to the CB/HCE appeal to the Building & Fire
Code Board of Appeals.

AUSTIN . GEORGETOWN



Board of Adjustment
July 2, 2013
Page 2

On June 14, 2013, Assistant City Attorney Brent Lloyd sent a letler dated June 13, 2013
to me regarding the May 28, 2013 appeal to the Board of Adjustment. In his June 13, 2013
letter, Mr. Lioyd wrote:

“After reviewing your submittals and the prior record in this case, the Director of
Planning and Development Review has detennined that the appeals are untimely
and do not fall within the subject matter jurisdiction of either the Board of
Adjustment or the Building & Fire Code Board of Appeals.”

The balance of Mr. Lloyd’s letter summarizes “the rcasons for the Director’s decision.”

According to Mr. Lloyd’s June 13, 2013 letter, these are all decisions that Mr. Guernscy made

after Mr. Guernsey received and reviewed the May 28, 2013 CB/HCE appeal.

CB and HCE are appealing the decisions described in the June 13, 2013 Brent Lloyd
letter. The decisions being appealed are described in the Appeal Application. A copy of the
June 13, 2013 Brent Lloyd letter is enclosed with the Appeal Application.

Pursuant to Section 211.010(a)(1), Texas Local Government Code (“TLGC™), HCE and
CB file this appeal of Direclor Guernsey’s decision to not forward the CB/HCE May 28, 2013
appeal to the Austin Board of Adjustment. Pursuant 10 Section 211.009(a)(1), the Board of
Adjustment has the authority to “hear and decide an appeal that alleges error in an order,
requirement, decision, or determination made by an administrative official in the enforcement of
[Subchapter A of Chapter 211 of TLGC] or an ordinance adopted under [Subchapter A of
Chapter 211 of TLGC].”

The present CB/HCE appeal to the Board ol Adjustment alleges that Director Guetnsey
made onc or more errors in his decision to not forward the May 28, 2013 CB/HCE appeal to the
Board of Adjustment. The present CB/IICE appeal allcges that Dircctor Guernsey’s decision is
crroneous under Subchapter A, Chapter 211, TLGC and under Chaptei 25-2 of the Austin Land

Development Code.

CB, HCE, and their members are aggrieved parlics because their substantive and
procedural rights under Section 211.010(a)(1) ‘TLGC and under the City Code have been denied
them by Mr. Guernsey’s decision to pass judgment on the May 28, 2013 appeal and his dccision
to not forward the May 28, 2013 appeal to thc Board of Adjustment, In other words, Mr.
Guernsey has made a determination in the enforcement of Subchapter A, Chapter 211, TLGC
and under Chapter 25-2 of the Austin Land Development Code. Section 211.009(a)(1), TLGC
establishes the Board of Adjustment’s authority to hear and decide an appeal alleging an error by
an administrative official in the enforcement of Subchapter A of Chapter 211, TLGC and
Chapter 25-2 of the Austin Land Development Code, which was adopted pursuant to Subchapter
A of Chapter 211, TLGC.



Board of Adjustment
July 2, 2013
Page 3

JICE and CB are registered neighborhood associations and mect the requirements of
Section 25-1-131(A) & (C) LDC to be Interested Partics by communicating their respective
concerns regarding the proposed development described in the Building Permit. The enclosed
May 28, 2013 appeal materials includes copies of email correspondences to City stafl requesting
recognition of Interested Party status with respect to the Building Permit application and the
refusal of City Staff to do so. Mr. Frank Goodloe is treasurcr of CB and Margarct Butler is the
President of the HCE. Both HCE and CB are registered neighborhood associations with the City
of Austin. All materials establishing the standing of CB and HCE in thc May 28, 2013 appcal
are incorporated into this letter for all purposes.

Importantly, the reasons given in the June 13, 2013 Brent Lloyd letter for Mr. Guernsey
not forwarding the May 28, 2013 appcal to the Board of Adjustment do not include any assertion
that CB or HCE are not interested partics, as defined by Section 25-1-131. Mr. Guernsey’s
reasons do not include his finding that the May 28, 2013 appeal was filed more than 20 days
afler the issuance of the May 10, 2013 building permit.

The contact information for Margaret Butler is (512) 699-6692 and her mailing address is
7100 Bright Star Lane, Austin, Texas 78736. The contact information for Frank Goodloe is
(512) 906-1931 and his mailing address is 6705 Covered Bridge, Unit 10, Austin, Texas 787306.

Please let me know if there arc any questions.

Sincerely,

SNEED, VINE & PERRY, P.C.

- ./'.
By: Q%%\ —

Hobert Kleeman

RIJK:dm
Enclosures



or other reproduction of this message is strictly prohibited.
**********#*****************#****t*t**#***********

From: Kleeman, Robert [mailto:rkleeman@munsch.com]
Sent: Tuesday, May 28, 2013 3:13 PM

To: Leon.Barba@austintexas.qov
Subject: Appeals Regarding Building Permit for Outdoor Amphitheater 8901 West SH 71 {MH-

MHDocs.FIDB94290}

Leon:

Thanks for receiving the appeal to the Board of Adjustment and the appeal to the
Building and Fire Code Commission today. For your convenience, | have attached
PDFs of the two appeals, the standing letter for the Board of Adjustment appeal and the
filing fee check that | left you. '

Pilease let me know if there is any additional information required to compiete the appeal
application.

10



Brent D. Lloyd
Assistant City Attorney
(612) 974-2974

From: Robert Kleeman [mailto:rkleeman@sneedvine.com]

Sent: Tuesday, June 11, 2013 9:15 AM

To: Barba, Leon; Edwards, Sue; Lloyd, Brent

Subject: FW; Appeals Regarding Building Permit for Outdoor Amphitheater 8901 West SH 71

[MH-MHDocs. FIDB94290]
Dear Mr. Barba:

| represent the Covered Bridge Property Owners Association and the Hill Country Estates
Homeowners Association regarding their appeals of the issuance of a building permit for an
outdoor amphitheater on RR zoned properly located at the above referenced address. [ am
following up with you regarding the appeals to the Board of Adjustment and the Building and -
Fire Code Commission that { delivered to you on May 28, 2013. Copies of those appeals and the
check for the payment of filing fee for the Board of Adjustment appeal are attached.

Has my clients’ Board of Adjustment appeal been forwarded to the Board of Adjustment as
required by Section 211.010{b} of the Texas Local Government Code? If not, please let me know
when you anticipate that my clients’ appeal and “alt papers constituting the record” of the of
the building permit being appealed will be forwarded to the Board of Adjustment. 1f you do not
intend to forward my clients’ appeal and the record of the building permit to the Board of
Adjustment, please notify as soon as such a decision is made.

Likewise, | have the same questions regardihg my clients’ appeal to the Building and Fire Code
Commission.

Since our meeting on May 28, 2013, 1 have changed law firms. | sent you my new contact
information by email on June 8, 2013. | resent my V-Card yesterday morning. Cut of an
abundance of caution, | have also attached my V-Card to this email

Please confirm your receipt of this email.

Robert Kleeman

Sneed, Vine & Perry, P.C,

900 Congress Avenue, Suite 300
Austin, Texas 78701

(512) 476-6955 — main

(512) 494-3135 - direct

(512) 476-1825 — fax

FRk kR kR koo Rk oh kR K ok ok kok ok ok ok ok ok b ok k ok ok kb ok ke koK ok ok ke

This communication may be protected by the attorney/client
privilege and may_contain confidential.information intended only
for the person to whom it is addressed. If it has been sent to
you in error, please reply to the sender that you have received
the message in error and delete this message. If you are not

the intended recipient, any dissemination, distribution, copying

9



EXHIBIT5 —\

CITY OF AUSTIN
APPLICATION TO BOARD OF ADJUSTMENT
INTERPRETATIONS
PART I: APPLICANT'S STATEMENT
(Please type)

STREET ADDRESS: 8901 West State Highway 71, Austin, Texas 78736.

LEGAL DESCRIPTION: 53.11 acres as described in a Restrictive Covenant recorded in
Document No. 2011146026, Official Public Records of Travis County, Texas
("Property”)

Lot (s) Block QOutlot Division

ZONING DISTRICT: RR

We, Margaret Butler, on behalf of myself and as Authorized Agent for Kim Butler and as
Authorized Agent for Hill Country Estates Home Owners Association and Frank
Goodloe, on behalf of myself and as Authorized Agent for Covered Bridge Property
Owners Association, Inc., affirm that on July 2, 2013, we hereby apply for an
interpretation hearing before the Board of Adjustment.

The Director of Planning and Development Review Department interpretations
regarding his decision to not forward to the Board of Adjustment the appeal submitted
by Hill Country Estates Home Owners Association (“HCE™_and_the Covered Bridge
Property Owners Association ("CB") reqarding_the_issuance of a building permit_in
connection with City Case No. 2013-002081-PR for the Property (‘Permit")":

1. The Director of Planning and Development Review ("Director”) has determined
that the Board of Adjustment has no subject matter jurisdiction under either Section
211.009(a) (1), Texas Local Government Code or Section 2-1-111, City Code to
hear an appeal that alleges that a building permit was issued in error.

2. The Director has the authority under Subchapter A, Chapter 211, Texas Local
Government Code and the City Code to determine the subject matter jurisdiction of

Board of Adjustment.

! City staff describes the Permit has building permit having City case No. 2013-047496-BP. (B and HCE are
appealing the issuance of the permit in connection with City Case No. 2013-002081-PR. Even if the City has
assigned a new case number to the issued permit, it is the same permit that is appealed.

1



3. The Director has determined that the Board of Adjustment has no subject
matter jurisdiction under Section 211.009(a)(1), Texas Local Government Code or
Section 2-111(F), City Code to hear the May 28, 2013 CB/HCE appeal filed
pursuant to Section 211.010(a)(1) that alleges the Permit was issued in error.

4. The Director has the discretionary authority under Section 211.010(b), Texas
Local Government Code to not forward to the Board of Adjustment the May 28,
2013 CB/HCE appeal filed pursuant to Section 211.010{a)(1), Texas Local
Government Code.

5 The Director has determined that the May 28, 2013 CB/HCE appeal is
untimely with respect to the Permit issued on May 8, 2013.

6. The Director has determined that “under the prior record in this case,” CB and
HCE had the right to file only one appeal to the Board of Adjustment regarding the
proposed outdoor amphitheater project on the Property. In other words, since late
January 2009, CB and HCE have had no right under Section 211.010(a)(1), Texas
tocal Government Code to appeal any decision relating to the outdoor
amphitheater, including the May 8, 2013 issuance of the Permit.

7 The Director has determined that CB and HCE may not file any appeal to the
Board of Adjustment regarding the issuance of the Permit.

We feel the correct interpretations are:!

1. The Board of Adjustment has subject matter jurisdiction under Section
211.009(a)(1), Texas Local Government Code and Section 2-111(F), City Code to
hear and decide an appeal that alleges an error in the decision to issue a building
permit if the alleged error relates to zoning regulations applicable to the subject
property and the permit.

2. The Board of Adjustment has subject matter jurisdiction under Section
211.009(a)(1), Texas Local Government Code to hear and decide an appeal that
alleges an error in the decision to issue any permit if the alleged error relates to the
zoning regulations applicable to the subject property.

3. The Director does not have the authority to refuse the filing of an appeal made
by an aggrieved person under Section 211.010(a)(1), Texas Local Government
Code if the aggrieved person has substantially completed the applicable
application form and submitted same within 20 days of the administrative decision

being appealed.

4. An aggrieved person, who is not the permit applicant, may appeal a permit
approval, including a permit that incorporates an earlier interpretation by City staff,
if the error alleged relates to zoning regulations applicable to the permit and the
subject property.

5. Al appeals that are fimely and complete pursuant to the City-Codeand are
filed by an aggrieved person pursuant to Section 211.010(a) (1), Texas Local
Government Code, must be forwarded to the Board of Adjustment.



o

8. The Director does not have the authority under Subchapter A of Chapter 211, \ /
Texas Local Government Code or the City Code to determine the subject matter

jurisdiction of the Board of Adjustment over an appeal.

NOTE: The board must determine the existence of, sufficiency of and weight of
evidence supporting the findings described below. Therefore, you must complete
each of the applicable findings statements as part of your application. Failure to do
so may result in your application being rejected as incomplete. Please attach any

additional support documents.



1. There is a reasonable doubt of difference of interpretation as to the specific intent of
the regulations or map in that:

This is an appeal of decisions made by the Director of PDRD on June 14, 2013
regarding an appeal to the Board of Adjustment filed on May 28, 2013 by CB and HCE.
Specifically, this is an appeal of the Director of PDRD's determinations of his authority
to enforce Subchapter A, Chapter 211, Texas Local Government Code and Chapter 25-
2, City Code.

A. Backaround Facts. On May 28, 2013, CB and HCE filed an appeal with Leon
Barba appealing the issuance of the Permit on May 8, 2013. The appeal alleged an
error in the issuance of the Permit because the activities described in the permit
application are not authorized under the present zoning applicable to the Property. A
copy of the May 28, 2013 CB/HCE Appeal is attached and made a part of this appeal
for all purposes.

On June 14, 2013, Assistant City Attorney Brent Lloyd transmitted a letter to legal
counsel for CB and HCE in support of the decision of the Director of PDRD to deny the
May 28, 2013 CB/HCE appeal filed with the Board of Adjustment. In the letter dated
June 13, 2013, Mr. Lioyd wrote:

"After reviewing your submittals and the prior record in this case, the
Director has determined that the appeals are untimely and do not fall
within the subject matter jurisdiction of either the Board of Adjustment
("BOA") or the Building & Fire Code Board of Appeals ("BFCBA")."

CB and HCE understand one of the purposes of Mr. Lloyd's June 13, 2013 letter is to
inform CB and HCE that the Director of PDRD will not forward the May 28, 2013
CB/HCE appeal of the issuance of the Permit to the Board of Adjustment. The
determinations described in Brent Lloyd's June 13, 2013 letter are referred to as the
“Determinations” or "Mr. Guernsey's Determinations.” A copy of the June 13, 2013
Brent Lloyd letter is enclosed and is made a part of this appeal for all purposes.

B. Differences in Interpretations of Applicable Law

1. Subject Matter Jurisdiction of the Board of Adjustment. There is a reasonable
doubt of difference of interpretation as to whether the subject matter jurisdiction granted
to the Board of Adjustment under Section 211.009(a)(1), Texas Local Government
Code (“TLGC") includes appeals regarding the issuance of a building permit.

The first determination being appealed is Mr. Guernsey’s Determination that the
Board of Adjustment does not have subject matter jurisdiction to consider an appeal of
the_issuance.of a.building permit.



Section 2-1-111(F)(5), Austin City Code states that the Board of Adjustment shall
“nerform other duties prescribed by ordinance or state law.” Pursuant to Section
211.009(a)(1), TLGC, the Board of Adjustment has the authority to:

“hear and decide an appeal that alleges error in an order, requirement,
decision, or determination made by an administrative official in the
enforcement of [Subchapter A of Chapter 211 of TLGC] or an ordinance
adopted under [Subchapter A of Chapter 211 of TLGC]."

Section 211.009(a)(1), TLGC is a statutorily mandated subject matter jurisdiction
for boards of adjustments in the state of Texas. The City Council has not limited the
scope of the authority of the Board of Adjustment because Section 2-1-111(F)(5), Austin
City Code conforms the subject matter jurisdiction of the Board of Adjustment to Section

211.009(a)(1), TLGC. Therefore, Mr. Guernsey does not have the authority to limit the -

Board of Adjustment's subject matter jurisdiction under Section 211.009(a)(1),TLGC.
As to the subject matter jurisdiction of the Board of Adjustment to hear and consider an
appeal of a building permit, the Texas Supreme Court has ruled that building permits
are within the subject matter jurisdiction of a board of adjustment under Section
211.009(a)(1) TLGC. Ballantyne v. Champion Builders, Inc., 144 SW. 3d 417, 425

(Tex. 2004).

Mr. Guernsey's determination that appeals of the approval of a building permit
are outside the subject matter jurisdiction of the Board of Adjustment conflict with the
plain language of Section 211.009(a)(1), TLGC and the ruling of the Texas Supreme
Court in Ballantyne.

2. The May 28, 2013 Appeal is Untimely. In the June 13, 2013 Lloyd letter
focuses on the portions of the May 28, 2013 appeal that describe the errors in previous
decisions to approve permits with respect to the Property. The June 13, 2013 letter
states that “appeal of these prior determinations is untimely under City Code Section
25-1-182 for reasons explained in my letters to you on specifically refers to letters from
Mr. Lloyd dated October 27 and December 30, 2011, both of which are attached to your

appeal.”

Mr. Lloyd's letter does not challenge the fact that the May 28, 2013 CB/HCE
appeal was filed within 20 days of the issuance of the Permit. Mr. Lioyd's letter also
ignores the plain fact that the May 28, 2013 CB/HCE appeal alleges an error in the
decision to issue the Permit in May 2013. The Director of PDRD and Mr. Lloyd maintain
that an administrative decision in 2008 can control and preclude an appeal under
Section 211.010(a)(1), TLGC more than four years later. While the May 28, 2013
CB/HCE appeal includes some facts that overlap the facts relating to the October 2011
appeal, the May 28, 2013 CB/HCE alleges errors in the issuance of new and totally
different permit and alleges new facts.

“Further, it does not matter whether the Director of PDRD believes he has
permanently determined all issues relating to the permitting of the outdoor amphitheater
on the Property. Section 211.010(a)(1), TLGC grants an aggrieved person, including
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CB and HCE, the right to appeal a decision of determination of an administrative official
to the Board of Adjustment. Each and every decision may be appealed. Section
211.009(a)(1), TLGC authorizes the Board of Adjustment (not the director of PDRD) to
decide whether it will hear the appeal.

The clear purpose of Sections 211.009 and 211.010, TLGC is to provide the
public an avenue to appeal administrative actions that an aggrieved person feels is
wrong. Each property and each permit application is different. Community values and
standards change over time. Every administrative decision should be subject to appeal,
and if deemed appropriate by the Board of Adjustment, reviewed by the Board of
Adjustment.

< The Director of PDRD_Has No Authority to Decide Which Appeals are
forwarded to the Board of Adjustment. Mr. Guernsey's Determinations necessarily
include his interpretation that the Director of PDRD has the discretionary authority to
ignore the mandate of the third sentence of Section 211.010(b), TLGC. This sentence
mandates that "...the official from whom the appeal is taken shall immediately transmit
to the board all the papers constituting the record of the action that is appealed.”

The right of appeal under Section 211.010, TLGC also includes the right to have
the appeal presented to the Board of Adjustment and to have the opportunity to be
heard by the Board of Adjustment.

CB and HCE contend that this is a non-discretionary obligation under state law.
The Director of PDRD does not have the ability or authority to thwart appeal rights of CB
and HCE under Section 211.010(a)(1) TLGC by arbitrarily deciding which of his
decisions can be appealed.

4. The Director of PDRD Has No Authority Under State_Law or_the
Chapter 25-2 to Determine the Subject Matter Jurisdiction _of the Board of
Adjustment. There is no mention in Chapter 211, TLGC or in the City Code that the
Director of PDRD or the administrative official whose decision is being appealed has the
authority to decide the subject matter jurisdiction of the Board of Adjustment. The
Director of PDRD has granted himself a power that neither state law nor the City
Code provides to him.

Subject maiter jurisdiction is determined by state [aw and may be expanded by
the City Council. Section 211.009(a), TLGC provides: “The board of adjustment may:
(1) hear and decide an appeal that alleges error in an order, requirement, decision, or
determination miade by an administrative official in the enforcement of this subchapter -
or an ordinance adopted under this subchapter” (emphasis added).

The word “may" means the Board of Adjustment decides whether it will hear an

_______ =ppeal and_the Board of Adjustment will decide whether the appealing party has
standing. These powers of the Board of Adjustment are also reflected in Section 2-1-

111(F), City Code. The Board of Adjustment should have had the opportunity to decide

whether it wanted to hear the May 28, 2013 CB/HCE appeal. As a policy matter, the




Board of Adjustment should never be preciuded from reviewing an appeal filed by an
aggrieved party pursuant to Section 211.008(a)(1) seeks to present to this Board.

Under Sections 211.009 and 2.11.010, TLGC, the May 28, 2013 CB/HCE appeal
should be forwarded to the Board of Adjustment. The director of PDRD can raise his
subject matter jurisdiction objections at the hearing when the Board of Adjustment
decides whether it will hear and consider the appeal. If the Director of PDRD is
allowed to decide which of his or his staff's decisions are even forwarded to the Board of
Adjustment, then the right of appeal granted by Section 211.009(a) (1) TLGC is
completely nullified.

5. An appeal of use provisions could clearly permit a use which is in
character with the uses enumerated for the various zones and with the objectives of the

zone in question because:

This appeal does not pertain to use provisions under Chapter 25-2 of the Land
Development Code. This is an appeal of certain determinations and decisions made by
the Director of PDRD regarding his enforcement of Subchapter A, Chapter 211, TLGC.
Therefore, this question is not applicable to the present appeal.

6. The interpretation will not grant a special privilege to one property
inconsistent with other properties or uses similarly situated in that:

This appeal does not pertain to the granting of special privileges to one property.
Therefore, this question is not applicable to the present appeal.

2
\&"



¢)

APPLICANT/AGGRIEVED PARTY CERTIFICATE — | affirm that my statements \q%
contained in the complete application are true and correct to the best of my knowledge

and belief.

Signed _ ___Printed

Mailing Address

City, State & Zip ~ Phone

OWNER'S CERTIFICATE — | affirm that my statements contained in the complete
application are true and correct to the best of my knowledge and belief.

Signed Printed

Mailing Address

City, State & Zip _ Phone




REQUESTS FOR INTERPRETATION )
(Appeal of an Administrative Decision) \o\

REQUIRED ITEMS FOR A COMPLETE APPLICATION:

The following items are required in order to file an application for interpretation to the
Board of Adjustment.

A completed application with all information provided. Additional information may be
provided as an addendum to the application.

Standing to Appeal Status: A letter stating that the appellant meets the
requirements as an Interested Party as listed in Section 25-1-131(A) and (B) of the L.and
Development Code. The letter must also include all information required under 25-1-

132(C).

Site Plan/Plot Plan drawn to scale, showing present and proposed construction and
location of existing structures on adjacent lots.

Payment of application fee of $360.00 for residential zoning or $660 for
commercial zoning. Checks should be made payable to the City of Austin.

An appeal of an administrative decision must be filed by the 20" day after the
decision is made (Section 25-1-182). Applications which do not include all the
required items listed above will not be accepted for filing.

If you have questions on this process contact Susan Walker at 974-2202.

To access the Land Development Code: sign on to: www.ci.austin.us.tx/development




£\

APPLICANT/AGGRIEVED PARTY CERTIFICATE — ! affirm that my statements contained in the ')w
comple%cation are true and correct to the best of my knowledge and betief.

=7 : W
Signed i e » > Printed Mﬁdfﬁﬂm"ﬁ (-rj Bt fer

</
Mailing Address__ 7/ o2 ijA £ j-térrf Ltine
City, State & Zip_LLesstsin, e, TEZ3L Phone_5/Z.629. 669 2.

OWNER’S CERTIFICATE - [ affirm that my statements contained in the complete application are true
and correct to the best of my knowledge and belief.

Signed Printed

Mailing Address o s -

City, State & Zip Phone




v

20!

Cily, State & Zip ‘U o Phone._y ) [2 — i( 2[3 -/ ¢3 /

OWNER’S CERTIFICATE - I affirm that my statements contained in the complete application are true
and correct {o the best of my knowledge and belief.

Signed Printed

Mailing Address

City, State & Zip Phone
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NUMBER 13-13-00395-CV

COURT OF APPEALS
THIRTEENTH DISTRICT OF TEXAS

CORPUS CHRISTI - EDINBURG

HILL COUNTRY ESTATES

HOMEOWNERS ASSOCIATION

AND COVERED BRIDGE PROPERTY

OWNERS ASSOCIATION, INC., Appellants,

GREG GUERNSEY AND
THE CITY OF AUSTIN, Appellees.

On appeal from the 250th District Court
of Travis County, Texas.

MEMORANDUM OPINION

Before Justices Garza, Benavides, and Perkes
Memorandum Opinion by Justice Benavides

By six issues, which we consolidate into one, appeflants, Hill Country Estates

Homeowners Association (“Hill Country”) and Covered Bridge Property Owners



Association, Inc. (“Covered Bridge") appeal the trial court's granting of a plea to the
jurisdiction filed by a_ppellees. the City of Austin ("Austin” or “the City") and Greg
Guernsey, the City's Planning and Development Review Department's Director. We
affirm in part and reverse and remand in part.

L BACKGROUND'

The Texas Local Government Code provides that a municipality may regulate
zoning within its city limits and outlines various procedures that a municipality must follow
in its regulation. See generally TEX. Loc. GOV'T CODE ANN. §§ 211.001-.017 (West,
Westlaw through 2013 3d C.S.). In Austin, zoning uses are regulated by the Land
Development Code (LDC). See AUSTIN, TEX., LAND DEV. CODE, Title 25 (2015), available
at hitps://www.municode.com/library/txfaustin. The LDC gives the director of the
Planning and Development Review Department the authority to “determine the
appropriate use classification for an existing or proposed use or activity.” /d. § 25-2-
2(A).

In 2007, PromiseLand Church West, Inc. (“the Church”) sought to develop a 53-
acre project on Highway 71 in Austin to build a chapel, multipurpose building, and an
outdoor amphitheater. The area of land for the project is designated “rural residential,”
which “may be applied to a use in an area for which rural characteristics are desired or
an area whose terrain or public service capacity require low density.” fd. § 25-2-54.

Religious assembly use is a civic use that is: “regular organized religious worship or

1 This appeal was transferred from the Third Court of Appeals pursuant to a docket equalization
order issued by the Texas Supreme Court. See TEx. Gov'T CODE AnN. § 73.001 (West, Westlaw through
20133dC.8)



religious education in a permanent or temporary building. The use excludes private
primary or secondary educational facilities, community recreational facilities, day care
facilities, and parking facilities. A property tax exemption is prima facie evidence of
religious assembly use.” /d. § 25-2-6(B)(41).

Hill Country and Covered Bridge are residential neighborhood associations in the
area surrounding the Church’s construction site, and both opposed the Church’s request
to build an outdoor amphitheater. Hill Country and Covered Bridge relied on statements
made in the press that the Church's proposed amphitheater would be used for outdoor
entertainment events, including live music performances, concerts, ballets, graduations,
and theatrical performances. Hill Country and Covered Bridge opposed the Church's
amphitheater proposal on grounds that such uses did not comport with the religious
assembly use definition.

On December 17, 2008, Carl Conley, a licensed professional engineer who
represented the Church, wrote to Guernsey, the City's planning and development review
director, about the concerns over the proposed amphitheater. The letter stated the
following:

Thank you for meeting with me today to discuss whether an outdoor

amphitheater is considered an accessory use[?] to an overall religious
assembly use under RR or SF-1 zoning.

2 An accessory use is a use that:
(1 s incidental to and customarily associated with a principal use;
{2) Unless otherwise provided, is located on the same site as the principal use, and
(3} May include parking for the principal use.

AusTIN, TEX., LAND DEV. CODE, § 25-2-891 (2015).



The attached Conceptual Site Plan shows the overall project, including the
primary church buildings and the outdoor Amphitheater. The church
buildings include a typical indoor auditorium for 3500 seats. This indoor
facility will be used for various religious assembly activities including
worship services, weddings, funerals and education and musical
presentations. This facility would also be available for non-religious non-
profit civic uses such as neighborhood meetings, boy scout/girl scout
meetings, school graduations, public meetings, etc. Again, these uses
would be for non-profit activities. Like most churches, they may charge a
nominal fee to the users to cover setup, clean up, utilities, and
administrative and other operational expenses. There may be some
activities that would include a fee that would be used to provide benefit to
an individual or group that had a special emergency need (i.e. a family
whose house burned down) or for some charitable organizations. All of
these are typical of the use of a church facility. The church would not
typically provide a venue for commercial “for profit” organizations.

The amphitheater would be used for the exact same type activities as the
indoor auditorium but in an outdoor setting. This would be on a “weather
permitting" basis while taking advantage of the natural environmental
surroundings. As we discussed, the use of the amphitheater (along with
any other use on the property) would be subject to all of the City's
ordinances, including sound levels at the property boundaries. The church
would also entertain the concept of a voluntary restrictive covenant that
would help identify/clarify specific uses that are not [permitted] under the
proposed religious assembly use.

The church has met with the adjoining neighborhood representatives and
[has] offered to restrict uses of the amphitheater, including dates, times and
incorporate sound attenuation design technigues, in order to assure the
compatibility with the adjoining residential uses. PromiseLand Church will
continue to work with the neighbors even after any permits are issued to
work toward being a good neighbor in the surrounding community.

Please let me know if you need anything else to help you in your
determination as to whether the amphitheater is an accessory use to the
primary use of religious assembly.

Thanks for your consideration on this very important issue for this church.

On December 23, 2008, Guernsey responded to Conley with the following email:

| have reviewed your letter and attachment. Since the worship building
and the outdoor amphitheater are both being primarily used for religious
assembly uses, | don't see a problem with these two facilities co-locating on

4



the property. | understand that the educational and musical presentations
will be limited in scope and will be subordinate to the primary religious
assembly use. | also understand the church will be compliant with all
applicable City Codes and ordinances, including the noise ordinance.

If the primary use of one or bath of the facilities does change from a religious
assembly use to an outdoor entertainment or an indoor entertainment use,
a zoning change may be required.

On July 6, 2011, the Church applied for a site plan permit to begin construction on

the project, including the amphitheater, and the City approved the application on October

12,2011. The application noted that the construction site was “subject to [a] Restrictive
Covenant . . . which addresses land use restrictions, shared parking and traffic
management." The restrictive covenant entered into by the Church and the City on

October 2, 2011 provided for the following restrictions and limitations for the church

buildings and outdoor amphitheater:

A.

Religious Assembly Use will be permitted (as defined in the Austin Land
Development Code), including such uses as:

1. Worship services;

2. Musical or theatrical performances;
3. Weddings; and

4. Funerals

Customary and incidental accessory uses will be permitted, including
such uses as:

Educational presentations;
Neighborhood meetings;

School graduations;

Public meetings; and

Other civic or non-profit group meetings

e

Religious Assembly Use may include occasional charitable events
(including concerts and performances) for the benefit of an individual or
family in need or for a charitable organization or charitable cause,

oL



D. Except for occasional charitable events under Paragraph C, above,
ticketed events may charge only nominal fees to cover ulilities,
maintenance, and other administrative and operational expenses.

E. The buildings and outdoor amphitheater will not be used for commercial,
for-profit events.

F. The outdoor amphitheater is subject to ali applicable City ordinances.
G. The restrictions in this Article | are imposed as conditions to Site Plan
No. 2011-0185C and apply io the extent that an outdoor amphitheater

remains part of the principal religious assembly use.

H. The restrictions in this Article | shall be interpreted consistent with all
applicable local, state, and federal laws, including but not limited to
constitutional requirements.

On October 21, 2011, representatives from Hill Country filed an administrative
appeal with the City regarding the City's use determination of the Church site.
Specifically, the appeal challenges the City's interpretation of “religious assembly use” to
include the Church’s proposed outdoor amphitheater. On October 27, 2011, an attorney
for the City rejected Hill Country’s appeal and stated that the appeal was untimely
because it was not filed within twenty days from the City's use determination by Guernsey
on December 23, 2008.

On December 12, 2011, counsel for Hill Country sent written correspondence to

—_————-—-_-—-J—--'
the City contesting the City's October 27, 2011 letter.  Hill Country argued that its appeal

—

did not relate to Guernsey's December 23, 2008 email, but rather to the City's use

interpretations and determinations made in the October 2, 2011 restrictive covenant. Hill
Country requested that the City forward its appeal to the Board of Adjustment.
On December 30, 2011, the City responded to Hill Country's letter and reasserted

T ————
that Hill Country's appeal was time-barred. Particularly, the City noted that the language

Y
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in the restrictive covenant merely clarified Guernsey's December 23, 2008 use
determination, did not contradict it, and did not permit non-religious assembly use, unless
such use was “accessory to the principal use of religious assembly.” The City further
noted that “to the extent an accessory use of the amphitheater exceeded that scope,
enforcement would be appropriate regardless of whether the applicant had violated a term
of the covenant” Finally, the City maintained its position that absent “clearer
requirements” from the code of ordinances, it would treat Guernsey’s December 23, 2008
email as an “appealable decision.”

Hill Country and Covered Bridge eventually filed suit against Guernsey, in his
official capacity, and the City seeking: (1) declaratory and injunctive relief against
Guernsey for his ultra vires acts; (2) mandamus to require Guernsey to forward Hill
Country's appeal to the Board of Adjustment; (3) declaratory and injunctive relief against
the City for violation of Hill Country and Covered Bridge's due process rights; and (4)
declaratory and injunctive relief against the City declaring that its ordinances regulating
land use determinations and appeal are impermissibly vague and thereby void.

Guernsey and the City filed a plea to the jurisdiction and asserted that the trial
court lacked subject-matter jurisdiction because: (1) Hill Country and Covered Bridge
lack standing; (2) the trial court's subject-matter jurisdiction in this case is conferred only
upon judicial review of a decision by the Board of Adjustment; (3) Guernsey's complained-
of actions are discretionary acts protected by governmental immunity; (4) Hill Country and
‘Covered Bridge's claims are root and not ripe for review; and (5) Hill Country has no

property interest to assert a due process claim. The trial court granted Guernsey and

the City's plea, and this appeal followed.



1. PLEA TO THE JURISDICTION

By one consolidated issue, Hill Country and Covered Bridge assert that the trial
court erred in granting Guernsey and the City's plea to the jurisdiction.

A. Standard of Review

A plea to the jurisdiction is a dilatory plea, the purpose of which is to defeat a cause
of action without regard to whether the claims asserted have merit. Bland Ind. Sch. Dist.
v. Blue, 34 S\W.3d 547, 555 (Tex. 2000). Subject-matter jurisdiction is essential to a
court’s power to decide a case. Id. 554-55. Whether a court has jurisdiction is a
question of law that is reviewed de novo. City of Elsa v. Gonzalez, 325 S.W.3d 622, 625
(Tex, 2010); Tex, Dep’t of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 226 (Tex. 2004).
When reviewing a trial court's ruling on a challenge to its jurisdiction, we consider the
plaintiff's pleadings and factual assertions, as well as any evidence in the record that is
relevant to the jurisdictional issue. City of Elsa, 325 S.W.3d at 625.

We construe the pleadings liberally in favor of the plaintiffs and look to the pleaders’
intent. Miranda, 133 S.W.3d at 226. |f the pleadings do not contain sufficient facts to
affirmatively demonstrate the trial court's jurisdiction but do not affirmatively demonstrate
incurable defects in jurisdiction, the issue is one of pleading sufficiency, and the plaintiffs
should be afforded the opportunity to amend. /d. at 226-27. If the pleadings
affirmatively negate the existence of jurisdiction, then a plea to the jurisdiction may be
granted without allowing the plaintiffs an opportunity to amend. Id. at 227,

If a pleé to the jurisdiction challenges the existence of jurisdictional facts, we
consider relevant evidence submitted by the parties when necessary to resolve the

jurisdictional issues raised, as the trial court is required todo. /d. at227. |fthe evidence
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creates a fact question regarding the jurisdictional issue, then the trial court cannot grant
the plea to the jurisdiction, and the fact issue will be resolved by the fact finder. /d. at
227-28. However, if the relevant evidence is undisputed or fails to raise a fact question
on the jurisdictional issue, the trial court rules on the piea as a matter of taw. /d. at 228.

B. Hill Country and Covered Bridge's Claims

Hill Country and Covered Bridge allege the following in their First Amended Petition
and Application for Temporary Injunction: (1) Guernsey's actions, including making the
“réligious assembly use” determination and denying Hill Country’s request for appeal, are
without legal authority, ultra vires, and/or void; (2) Guernsey and the City violated Hill
Country and Covered Bridge's due process rights of notice and opportunity to be heard
regarding the religious assembly use determination, the Site Plan, the terms of the
restrictive covenant, and the denial of Hill Country's request for appeal and public hearing
before the Board of Adjustment; and (3) the City’s ordinances or code provisions are
vague. Hill Country and Covered Bridge further allege that Guernsey and the City's
actions will increase “traffic, noise, and disturbance relating to the construction and use
of the outdoor [amphitheater] to the detriment of the [Hill Country and Covered Bridge]
neighborhoods.” Finally, Hill Country and Covered Bridge also sought mandamus relief
against Guernsey to “require him to follow the law and perform his non-discretionary

duties,” including forwarding Hill Country's appeal.?

3 The remainder of the mandamus arguments relate to Hill Country and Covered Bridge's ultra vires
claims against Guernsey.



C. Discussion

a. Ultra Vires Claims Against Guernsey

We first examine whether Hill Country and Covered Bridge's ultra vires claims
against Guernsey properly invoke the subject-matter jurisdiction of the trial court.4

Absent waiver by the Legislature, sovereign and governmental immunity generally

deprive courts of subject-matter jurisdiction over suits against the State, its agencies, or

officers or employees acting within their official capacity. See Texans Uniting for Reform -

& Freedom v. Saenz, 319 S.W.3d 914, 920 (Tex. App.—Austin 2010, pet. denied)
(internal citation omiﬁéd). One exception to immunity, however, is an ultra vires action,
To fall within this exception, a suit must not complain of a government officer’s exercise
of discretion, but rather must allege, and ultimately prove, that the officer acted without
legal authority or failed to perform a purely ministerial act. City of El Paso v. Heinrich,
284 S.W.3d 366, 372 (Tex. 2009). An act is ministerial when the law clearly spells out
the duty to be performed by the official with sufficient certainty that nothing is left to the
exercise of discretion. Anderson v. Cily of Seven Points, 806 S.W.2d 781, 792 (Tex.
1991). Thus, ultra vires suits do not seek to alter government policy but rather to enforce
existing policy. Heinrich, 284 S.\W.2d at 372.

1. Use Determination of the Church Project

Hill Country and Covered Bridge's ultra vires claims are two-fold. The first deals

with Guernsey's use determination providing that the Church's outdoor amphitheater

4 Hill Country and Covered Bridge sought injunctive relief relating to Guernsey's use determinations
and his refusal lo forward Hill Country's appeal to the Board of Adjustment. After reviewing the pleadings,
we find that these issues are identical to those addressed in this section, so we will address them as one.
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constituted a “religious assembly” and his decision allowing the construction to move
forward, including approving the site plan and entering into the restrictive covenant. The
City argues that the authority to make such use determinations is delegated to Guernsey
by the LDC. We agree.

Section 25-2-2(A) of the land development code states that “the director of the
Planning and Development Review Department shail determine the appropriate use
classification for an existing or proposed use activity." AUSTIN, TEX., LAND DEV. CODE §
25-2-2(A). Here, with respect to each complained-of activity—Guernsey’s email, the
restrictive covenant, approval of the site application, or any other activity determined to
be a use classification—Guernsey had the statutory discretion to make such
determinations and/or take such actions. See id. Therefore, we hold that this claim is
barred by immunity. See Saenz, 319 SW.3d at 920.

2. Forwarding Hill Country’'s Appeal to the Board of Adjustment

Next, Hill Country and Covered Bridge's second set of ultra vires claims relate to
Guernsey's failure to forward an appeal of his actions to the City of Austin Board of
Adjustment. We first look to the relevant portions of the LDC and the Texas Local
Government Code relating to appeals from administrative decisions.’

Section 25-1-182 of the LDC states that an “interested party” may initiate an appeal
by filing a notice of appeal with the responsible director or building official, as applicable,

not later than: (1) the 14th day after the date of the decision of a board or commission;

5 See also TEX. Loc. Gov'T CODE ANN. § 211.010 (West, Westlaw through 2013 3d C.S.) (setting
forth the broader, general parameters of the appeals process lo the board of adjustment).
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or (2) the 20th day after an administrative decision. AUSTIN, TEX., LAND DEV. CODE § 25-
1-182. When the responsible director receives the notice of appeal, he “shall promptly
notify the presiding officer of the body to which the appeal is made and, if the applicant is
not the appellant, the applicant.” /d. § 25-1-185. The LDC explains that a person has
standing to appeal a decision if: (1) the person is an interested party; and (2) a provision
of this title identifies the decision as one that may be appealed by that person. /d. § 25-
1-181(A)(1)~2). Furthermore, the “body holding a public hearing on an appeal shall
determine whether a person has standing to appeal the decision.” /d. § 25-1-181 (B).

If the appellant has standing, the appellant must establish that the decision being
appealed is contrary to applicable law or regulations. /d. § 25-1-190. The body hearing
an appeal may exercise the power of the official or body whose decision is appealed, and
a decision may be upheld, modified, or reversed. Id. § 25-1-192. Finally, (1) a person
aggrieved by a decision of the board; (2) a taxpayer; or (3) an officer, department, board
or bureau of the municipality may file a verified petition for judicial review in district court,
county court, or county court-at-law within ten days after the date the decision is filed in
the board's office. See TEX. Loc. Gov'T CODE ANN. § 211.011 (West, Westlaw through
2013 3d C.8.). In its petition for judicial review, the petitioner must state that the board
of adjustment’s decision is illegal in whole or in part' and specify the grounds of the
illegality. id. § 211.011(a). The trial court may then grant a writ of certiorari directed to
the board to review the board's decision. /d. The trial court may reverse or affirm, in
whole or in part, or modify the decision that is appealed. /d. § 211.011(f).

Hill Country alleged that it filed an appeal on October 21, 2011 to be heard by the

Board of Adjustment complaining about Guernsey's use determination related to the
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Church project. We note that Covered Bridge neither joined Hill Country's appeal nor
did it file a separate appea! related to the Church's proposed project. As a result,
Covered Bridge lacks a justiciable controversy in this declaratory action related to
Guernsey's purported ultra vires actions of failing to forward the appeal to the Board of
Adjustment. See Bonham State Bank v. Beadle, 907 S.W.2d 465, 467 (Tex. 1995) ("A
declaratory judgment is appropriate only if a justiciable controversy exists as to the rights
and status of the parties and the controversy will be resolved by the declaration sought.”).
To constitute a justiciable controversy, there must exist a real and substantial controversy
involving genuine conflict of tangible interests and not merely a theoretical dispute. /d.
Absent a justiciable interest, Covered Bridge lacks standing to bring the second ultra vires
action because no real controversy exists between Covered Bridge and Guernsey or the
City on this particular issue. See Tex. Ass'n of Bus. v. Air Control Bd., 852 8.W.2d 440,
446 (Tex. 1993). Therefore, we hold that the trial court did not err in granting the plea to
the jurisdiction solely as it relates to Covered Bridge on the issue of Guernsey's ultra vires
actions of not forwarding Hill Country's appeal.

On Qctober 27, 2011, through a letter from the City's Law Department, Guernsey's
department rejected Hill Country's notice of appeal, stating that it was filed more than
twenty days after Guernsey's use determination on December 23, 2008, and was thus
untimely. On December 12, 2011, Hill Country disputed Guernsey's interpretations of
which action it was appealing and requested the City to forward its appeal to the City’s
Board of Adjustment. Again, on December 30, 2011, the City reaffirmed its position from

the October 27, 2011 letter and barred Hill Country's appeal.
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After construing the pleadings liberally in Hill Country’s favor, we conclude that Hill
Country sufficiently pleaded jurisdictional facts to invoke the trial court's subject matter
jurisdiction on the alleged ultra vires action that Guernsey failed to forward Hill Country's
appeal to the Board of Adjustment. Hill Country has appropriately cited the controlling
provisions related to administrative appeals procedures and the ministerial duties that
respectively belong to Guernsey and the Board of Adjustment. Hill Country further
alleged that Guernsey failed to comply with the controlling provisions and failed to perform
the purely ministerial act of forwarding its appeal to the Board of Adjustment.

In their plea to the jurisdiction, neither Guernsey nor the City specifically address
how the trial court lacks jurisdiction over this particular alleged ultra vires action other than
to assert that Hill Country lacked standing to bring the administrative appeal at its

inception. While this argument may ultimately prove to be true, our concern today is

limited to the issue of whether the trial court possessed subject-matter jurisdiction to hear
Hill Country’s ultra vires claims that Guernsey failed to forward its administrative appeal.

The issue of standing to bring this particular appeal before the Board of Adjustment must
4_—-—__.—_________————-'\

first be determined by the Board of Adjustment before it can be decided by the trial court.

See AUSTIN, TEX., LAND DEV. CODE § 25-1-181(B). Based upon Hill Country's undisputed

allegations, it has not had an opportunity to make its administrative appeal because of
Guernsey's failure to forward it to the Board of Adjustment.  As a result, these ultra vires
allegations are not those for which Guernsey is afforded immunity. See Heinrich, 284
S.W.3d at 372. We hold that the trial court erred in granting Guernsey and the City's

plea to the jurisdiction on Hill Country's ultra vires claims against Guernsey for failure to
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forward its appeal to the Board of Adjustment.®

b. Due Process Claims

Hill Country next alleged that if Guernsey's actions related to its appeal are held to
be valid or did not exceed the City's ordinances, the City violated its due process rights
under the local government code to notice and the opportunity to be heard. Earlier, we
held that the trial court had jurisdiction to hear Hill Country’s ultra vires claims related to
Guernsey’s failure to forward the administrative appeal. However, any due process
claims by Hill Country are unripe at this stage of the proceeding. Ripeness, like
standing, is a threshold issue that implicates subject matter jurisdiction. Patterson v.
Planned Parenthood of Houston & S.E. Tex., Inc., 971 8.W.2d 439, 442 (Tex. 1998).
Standing focuses on the question of who may bring an action, while ripeness asks
whether the facts have developed sufficiently so that an injury has occurred or is likely to
occur, rather than being contingent or remote. /d.  The very nature of Hill Country’s due
process allegations depend upon a contingency—i.e., “if Guernsey's actions . . . are held
to be valid.” The trial court may agree with Hill Country that Guernsey’s actions were
ultra vires, and it would render this point moot. Therefore, because this claim is unripe,

the trial court did not err in dismissing it for lack of jurisdiction.

¢ |n its prayer for relief, Hill Country asks this court to "order a writ of mandamus” directing
Guernsey to forward ils administrative appeal to the City of Auslin Board of Adjustment.  Original
proceedings, including petitions for writs of mandamus, are govemed by the procedures set forth in the
Texas Rules of Appellate Procedure. See generally Tex. R. ApP. P. 52.1-52.11. Hill Country, however,
has failed to comply with these procedures for us to properly consider such requested relief. Accordingly,
we decline to address Hill Country’s request for mandamus relief,
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c. Vagueness Challenge

Next, Hill Country and Covered Bridge assert a vagueness challenge to the City's
LDC as it relates to their “rights to notice, participation, and/or appeal relating to the land
use determinations” made by Guernsey on the Church project. Because Hill Country
and Covered Bridge's vagueness challenge centers on Guernsey's use determination,
the LDC provides for administrative remedies by appeal to the Board of Adjustment.  See
AUSTIN, TEX., LAND DEV. CODE § 25-1-182. After obtaining a review from the Board of
Adjustment, the aggrieved party may then seek judicial review. See Tex. Loc. Gov'T
CODE ANN. § 211.011. Simply put, administrative remedies must first be exhausted
before a party may seek judicial review of a determination made by an administrative
official. See Buffalo Equities, Ltd. v. City of Austin, No. 03-05-00356-CV, 2008 WL
1990295 at "4 (Tex. App.—Austin May 9, 2008, no pet.) (mem. op.) (internal citations
omitted). Failure to exhaust all available administrative relief before seeking judicial
relief deprives a court of jurisdiction. See Larry Koch, Inc. v. Tex. Natural Conserv.
Comm’n, 52 S.W.3d 833, 839 (Tex. App.—Austin 2001, pet. denied) (citing Lindsay v.
Sterfing, 690 S.W.2d 560, 563 (Tex. 1985)). Accordingly, the trial court lacks jurisdiction
to hear Hill Country and Covered Bridge's vagueness challenge because neither party
exhausted its administrative remedies before filing suit on this claim.

d, Summary

In summary, the trial court did not err in granting Guernsey and the City's plea to
the jurisdiction on the following claims: (1) Hill Country and Covered Bridge's ultra vires
claims against Guernsey related to his use determination; (2) Covered Bridge's ultra vires

claims based upon Guernsey's failure to forward Hill Country's appeal to the Board of
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Adjustment; (3) Hill Country and Covered Bridge's due process claims; and (4} Hill

Country and Covered Bridge's vagueness challenge. The trial court erred in granting

Guernsey and the City's plea to the jurisdiction with regard to Hill Country's ultra vires

-7

claims based upon Guernsey's failure to forward Hill Country's appeal to the Board of

Adjustment. Therefore, Hill Country and Covered Bridge's issue on appeal is overruled

—

———

in part and sustained in part.
lll.  CONCLUSION
We affirm the trial court’s judgment in part and reverse and remand fo the trial court
to hear Hill Country's ultra vires action based upon Guernsey's failure to forward Hill

Country’s appeal to the Board of Adjustment.

GINA M. BENAVIDES,
Justice

Delivered and filed the
7th day of May, 2015.
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March 20, 2014 EXHIBIT 7
LifeAustin via Certified Mail, Return Receipt Requested
c/o Randy Phillips, Lead Pastor and First Class Mail

8901 West State Hwy 71
Austin, Texas 78735

Re:  QOutdoor Amphitheater
Dear Pastor Phiflips:

Your neighbors in the Covered Bridge and Hill Country Estates neighborhoods are writing to
inform you that we are continuing to fight and defend our legal rights to have our appeals
concerning your proposed outdoor amphitheater heard by the Austin Board of Adjustment.

We are also writing to inform you it is our understanding that under Chapter 211 of the Texas
Local Government Code and the City Code, the Austin Board of Adjustment as well as the
director of the Planning Department has the authority to suspend and revoke any permit it
determines was issued in error. If your church proceeds with the construction of the outdoor
amphitheater, then you do so at your own risk of having permits revoked by the City of Austin.

We have opposed the proposed outdoor amphitheater planned for your property since first
learning of it in 2007. Representatives of our neighborhoods and your church met on a several
occasions in 2007-2008 to discuss your Dream City project.

During the meetings we expressed our opposition to the outdoor amphitheater but we offered
to work with your church on all other issues. At the end of the last meeting, representatives of

your church promised to keep our neighborhaods informed with respect to permit applications.

We never heard from you again.

We were shocked and dismayed to learn in July 2011 that your church had obtained a secret
ruling from a City of Austin employee that the City claims authorized your church to build the
outdoor amphitheater in the second most restrictive residential zoning district in the City.

We have filed multiple appeals to the Austin Board of Adjustment challenging the legality of the

secret decision. City staff has refused to forward our appeals to the Board of Adjustment. We
were left with no alternative but to sue the City and the one City employee who made the
secret decision authorizing the outdoor amphitheater.

The lawsuit is about the legality of the City of Austin approving the cutdoor amphitheater
without a single public hearing and the legality of City staff refusing to forward our appeals to
the Board of Adjustment.



The neighborhoods have never sued nor threatened to sue your church.

Our neighborhoods have puisued every available legal remedy to protect our homes from the
devastating impact of what would be the largest outdoor amphitheater in the City of Austin.

Our lawsuit is currently pending before the Court of Appeals. Our attorneys just completed the
last brief to the Court of Appeals. If your church proceeds with the construction of the outdoor
amphitheater, then you do so at your own risk of having permits revoked by the City of Austin.

in closing, we know that there are many activities that your church would like to legally conduct
but that are prohibited under current zoning ordinances. Our neighborhoods remain willing to
work with you to obtain the appropriate zoning for your campus if your church abandons the
outdoor amphitheater.

Sincerely,

\

Michael Yuan, vice president, on behalf of the
Covered Bridge Property Owners Association, Inc.

(2

\2—::—\ T L e—

Peg,Bx}t\er, on behalf of the

Hill Country Estates Homeowners Association

Cc: David Estes, Executive Pastor, LifeAustin
Steve Metcalf, attorney, LifeAustin



April 14, 2014 r
o’
EXHIBIT 8 Vg

Mr. Michael Yuan

Covered Bridge Property Owners Association
P.O. Box 92649

Austin, Texas 78709

Ms. Peg Butler

Hill County Estates Homeowners Association
7100 Bright Star Ln.

Austin, Texas 78736

Dear Mr. Yuan, Ms. Butler, and members of your property owners’ associations:

Thank you for your letter received April 1, 2014. LifeAustin understands the
concerns addressed in your letter. As we have expressed since the planning stages of
our campus development, LifeAustin wants to foster goodwill with its neighbors and
reassure them that the development of LifeAustin’s campus will not adversely impact
the surrounding neighbors. LifeAustin has taken community concerns into
consideration at every step of the process and has invested considerable resources into
planning, designing, and developing its campus in an aesthetically pleasing,
environmentally sensitive, and socially responsible manner.

LifeAustin understands that some of the members of the Covered Bridge
Property Owners' Association and Hill Country Estates Homeowners' Association have
opposed the development of any outdoor worship space (sometimes referred to as the
amphitheater) on LifeAustin’s fifty-three acre campus since the inception of the project.
LifeAustin has met with and listened to its neighbors, including your respective
homeowners' associations, regarding the development of its campus. LifeAustin
undertook several efforts in the planning and design stages of the project to address the
associations' concerns about potential noise and traffic associated with the
amphitheater, and to solicit input regarding the development from the associations’
members and other property owners surrounding the campus.

LifeAustin has incorporated many features into the planning, design, and
construction of its campus, including the amphitheater, to minimize any potentially
adverse impacts, and LifeAustin has expended considerable resources in attempting to
reasonably accommodate its neighbors in the course of the development. We remain
committed to doing so during the remaining development of our site. LifeAustin intends
to continue seeking positive and productive dialogue with its neighbors, and welcomes
all opportunities to do so.



The letter suggests that your boards remain opposed to any development of an
outdoor worship space of any nature under any circumstances. However, many
neighbors, including members of your respective associations, have come to embrace
the development of LifeAustin's campus, and some have become members of our
congregation. Others have accepted our standing invitation to join us for special events,

Additionally, LifeAustin submits that the characterizations in your letter dated
March 20, 2014 of “secret meetings” and a "secret ruling” from City of Austin Planning
and Development Director Greg Guernsey are factually inaccurate. The land use
determination of the LifeAustin campus, including the amphitheater, as a “religious use”
allowed on residentially-zoned land was an ordinary land use determination made by
the City of Austin Development Director acting in the ordinary course of business and
pursuant to the scope and authority of the Austin City Code. LifeAustin understands
that the associations have sued the City of Austin and its Planning and Development
Director, Greg Guernsey, over that land use determination, and LifeAustin has faith in
the courts of the State of Texas to properly resolve the pending legal issues. However,
LifeAustin is committed to proceeding with its development in a timely manner, as
sensitively as possible, and respectfully maintains that the associations' concerns about
adverse impacts are misplaced.

In summary, regardiess of the outcome of the pending appeal of the
associations’ lawsuit, LifeAustin will continue to strive to be a good neighbor, and to
respectfully and responsibly serve its members and the community.  LifeAustin
welcomes all of the members of your respective associations, as it does all of its
neighbors, to join us in our regular worship services and special events. We hope to
demonstrate we are a good neighbor, as we develop what is intended to be a valuable
community resource and asset for the benefit of many. We invite you to work with us fo
that achieve that objective.

Respectfully,
LifeAustin Church, Inc.

By: L (,ﬂu}m«,
entis Broughton
Site'Development Team




EXHIBIT 9

Service Request Summary Report
15-00195136
Printed Date : Aug 17, 2015 9:53:12 AM

Type: Loud Commercial Music SR#: 15-00195136
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Open
Jurisdiction: City of Austin Status Date: Aug 15, 2015 7:49:37 PM
Input By: Spot311 Interface Created Date: Aug 15, 2015 7:49:37 PM
Method Spot311 Interface Overdue on: Aug 17, 2015 7:49:37 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX
Location 8901 W SH 71; XY: 3064139.3488515234, 10063747.415538847,; Latl.ng: 30.25192144217055,
Details: -97.90218239513062 -
SR Life Austin AMPHITHEATER music amplified event. Howling loud music, guitar and vocal. Sounds like 61h street
Comments: came here to quiet residential neaighborhood. Hear inside our back bedroom blocks away. Just starting now... Not
main act yet. Will get louder, based on first concert.
Fiex Notes

Flex Note Question

Flex Note Answer

Where is the music coming from? Venue
Is the music cdmiﬁg from an indoor or outdoor vénue? Outdoor
Which day of the week is the music causing a disturbance? Saturday
During which timeframe is the music causing a disturbance?
If citizen is bilingual, please indicate language. -
Information is collected for tracking purposes. The citizen may
be contacted if additional information is needed.
To the call taker: Does the caller want to report this issue to No
APD?
Participants
Participant Type Participant Name Address Email Phones/Extension
| Citizen ; Armentrout, Daloma dalomala@earthlink.net HOME 512-571-7777
(COA Employee. I . . I
Activities ’
Activities Assigned Staff Due Date Completed Date Outcome
Review Request Aug 17, 2015 6:00:00
L _ PM
Details
Page: 1

Report Date: Aug 17, 2015 9:53:12 AM



Service Request Summary Report
15-00248436
Printed Date : Oct 20, 2015 8:33:09 AM

A
Y

Type: Loud Commercial Music SR#: 15-00248436
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Depariment Status: Closed
Jurisdiction: City of Austin Status Date: Oct 19, 2015 6:03:05 PM
Input By: Spot311 Interface Created Date: Qcl 17, 2015 7:53:13 PM
Method Spot311 Interface Overdue on: Oct 19, 2015 7:53:13 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71: XY: 3064572.257740162, 10064195.456214363; LatLng: 30.253127057596867,
Details: -97.9007806123566 '
SR Amplified concert at lifeaustin amphilheater. Loud whoops n applause, drums n piano, otherwise a nice
Comments: moonlit night in October. These people are disturbing the peace, in our homes and yards. Why? Why rob our
peace? What have we done to them to receive such ireatment?
Flex Notes
Filex Note Question Flex Note Answer
Where is the music coming from? Venue
| Outdoor

Is the music coming from an indoor or outdoor venue? .
 Which day of the week is the music causing a disturbance? : Saturday

During which timeframe is the music causing a disturbance?
|If citizen is bilingual, please indicate language.

Information is collecled for fracking purposes. The citizen
. may be contacted if addilional information is needed.

iTo- the call taker: Does the caller want to report this issue to  No
! APD?

Activities
Activities
Review Request

Assigned Staff Due Date

PM
Details
-_Activities
Activities
CLOSE OF SR

Assigned Stafi Due Date

| Loud Music Staff

Details

Qct 19, 2015 6:00:00

Completed Date Cutcome !
' Qverdue Activily
“ Created

Completed Dat'e. ~ Outcome B

Oct 19, 2015 6:03:04

' Completed - Close SR |
PM |

Report Date: Oct 20, 2015 8:33:09 AM

Page: 3



Service Request Summary Report
15-00248427
Printed Date : Oct 20, 2015 B:33:09 AM

Loud Commercial Music

POLICE PATROL SECTORS - DAVID
Economic Development Department
City of Austin

Spot311 Interface

Spot311 [nterface

Type:

Area:
Group:
Jurisdiction:
input By:

Method

Received:
Location: 8901 W SH 71, AUSTIN, TX 78736

Location
Details:

SR Comments:

-97.90228200000001
Loud music, can hear in my house

15-00248427

Standard

Closed

Oct 19, 2015 6:02:57 PM
Oct 17, 2015 7:35:08 PM
Oct 19, 2015 7:35:08 PM

SR#:
Priority:
Status:
Status Date:
Created Date:
Overdue on:

8001 W SH 71; XY: 3064103.7459669216, 10063937.095678205; Lail.ng: 30.25244499999948,

Flex Notes
Flex Note Question

Flex Nofe Answer |

| Where is the music coming from? Venue
' Is the music coming from an indoor or outdoor venue? Quidoor
Which day of the week is the music causu-]g a dlsturbance‘7 'Saiurday
'Durlng which tlmeframe is the music causing a dlsturbance'? .
'If citizen is bllmgual please indicate Iar;é-u_;ée
Information is collected for tracking purposes. The citizen
may be conlacted if additional information is needed. 5
| To the call taker: Does the caller want to report this issue to | No
| APD?7
Activities
Activities Assigned Staff Due Date Completed Date Outcome
| Review Request Oct 19, 2015 6:00:00 Overdue Activity
| PM Created
Details
Actlvuties . .
Activities - .Aésigned Staff Due Date Completed Date Outcome |
i CLOSE OF SR | Loud Music Staff Oct 19, 2015 6:02:56  Completed - Close SR :
| | PM

Details

Report Date: Oct 20, 2015 8:33:09 AM

Page: 4



Service Request Summary Report
15-00248279

P

Printed Dale : Oct 20, 2015 8:33.09 AM

LL.oud Commercial Music

POLICE PATROL SECTORS - DAVID
Economic Development Department
City of Auslin

Spot311 interface

Spot311 Interface

Type:

Area:
Group:
Jurisdiction:
Input By:

Method

Received:
Location: 8901 W SH 71, AUSTIN, TX 78736

Location
Details:

SR Comments:

-97.90219000000002
Stupid loud music

SR#: 15-00248279
Priority: Standard
Status: Closed

Oct 19, 2015 6:02:37 PM
Oct 17, 2015 4:10:09 PM
Oct 19, 2015 4:10:08 PM

Status Date:
Created Date:
Overdue on:

8901 W SH 71: XY: 3064133.001749979, 10063927.913163159; LatLng: 30.252417999999487,

Flex Notes

Flex Note Question Fiex Note Answer

Where is the music coming from? Venue

fs the music coming from an indoor or outdoor venue? Outdoor

Which day of the week is the music causing a disturbance? 'Salurday

During which timeframe is the music causing a disturbance?

If citizen is bilingual, please indicate language.

Information is collecled for tracking purposes. The citizen

may be contacled if additional information is needed.

To the call taker: Does the caller want to report this issue to ' No

APD?

Activities

Activities Assigned Staff Due Date Completed Date Outcome

Review Request QOct 19, 2015 6:00:00 Overdue Activity !
PM Created ;

Details

Activities

Ac-tivities ' -A\é-sig_lied Staff Due Date Completed Date " Outcome
CLOSE OF SR | Loud Music Staff Oct 19, 2015 6:02:38 Completed - Close SR
PM [
Details

Report Date: Oct 20, 2015 8:33:09 AM

Page: 6



Service Request Summary Report
15-06239011
Printed Date : Oct 20, 2015 8:33:09 AM

£\
7

Type: Loud Commercial Music SR #: 15-00239011
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Oct 8, 2015 6:10:26 PM
Input By: Spot311 Interface Created Date: Oct 6, 2015 3:30:20 PM
Method Spol311 Interface Overdue on: Oct 8, 2015 3:30:20 PM
Received:;
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064509.459013169, 10064146.290545022: Latlng: 30.25299567973601,
Details: -97.90098286421551
SR Another loud concert, Life Austin Amphitheater acting unneighborly by blasting their high powered music
Comments: through multiple neighborhoods, disturbing our evening peace. How is this worship, crealing noise and stress
in our community? Professional amphitheater sound penetrating our homes. How is this NOT commercial,
intentional disturbance? Our use and enjoyment of properly is diminished.
Flex Notes
Flex Note Question Flex Note Answer
| Where is the music coming from? Venue
Is the music coming from an indoor or outdoor venue? Outdoor

Which day of the week is the music causing a disturbance?  Sunday
During which timeframe is the music causing a disturbance?

_5 I.El.fc.)rmation is collected for tracking purposes. The citizen
| may be contacted if additional information is needed.

To the call taker: Does the caller wén?to-report this issueto  No
| APD?

Activities
Activities Assigned Staff Due Date

Review Request ' ' Oct 8, 2015 6:00:00
- PM

Details

Activities :
Activities Assigned Staff Due Date

CLOSE OF SR ' Loud Music Staff

Details

Completed Date

Qutcome

'Overdue Activity
Created

Completed Date
Oct 8, 2015 6:10:25

Outcome
Completed - Close SR |

eport Date: Oct 20, 2015 8:33:09 AM

Page. 7



Service Request Summary Report
15-00237329
Printed Date : Oct 20, 2015 8:33:09 AM

Type: Loud Commercial Music SR #: 15-00237329
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Departiment Status: Closed
Jurisdiction: City of Austin Status Date: Oct 6, 2015 6:08:10 PM
Input By: Spolt311 Interface Created Date: Oct 4, 2015 7:59:11 PM
Method Spot311 Interface Overdue on;: Ocl 6, 2015 7:59:11 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location . 8901 W SH 71: XY: 3064202.67014408, 1 0063657.86045338; LatLng: 30.251671456032998,
Details: -97.90198809437317
SR This is absurd. | have fo turn the tv on full blast in my living room to avoid hearing the roaring concert
Comments: happening in the Life Austin amphithealer over 1000 feet away from my house. Please make it stop!
Flex Notes
Flex Note Question Flex Note Answer
Where is the music coming from? Venue
Is the music coming from an indoor or outdoor venue? Qutdoor
Which day of the week is the music causing a disturbance? | Sunday
During which timeframe is the music causing a disturbance? !
If citizen is bilingual, please indicate language.
Information is collected for tracking purposes. The citizen
may be contacted if additional information is needed. |
To the call taker: Does the caller want to report this issue to | No |
ARPD?
Activities
Activities Assigned Staff Due Date Completed Date Outcome
Review Request i Ocl 6, 2015 6:00:00 | Overdue Activity
i ' PM ! Created
Details
Activities
Activities Assigned Staff Dué Date Compléted f)ate Outcome
CLOSE OF SR Loud Muéic Staff g&l 6, 2015 6:08:09 Completed - Close SR \
|
Jetajls

1ort Date: Oct 20, 2015 8:33:09 AM

Page: 11



Service Request Summary Report

P\
g’}

15-00225068
Printed Date : Oct 1, 2015 9:05:47 AM

Loud Commercial Music

POLICE PATROL SECTORS - DAVID
Economic Development Department
City of Austin

Spot311 Interface

Spot311 Interface

Type:

Area:
Group:
Jurisdiction:
input By:

Method
Received:

Location:
Location Details:

8901 W SH 71, AUSTIN, TX 78736

-97.902306
SR Comments:

15-00225068

Standard

Closed

Sep 22, 2015 6:07:36 PM
Sep 20, 2015 5:07:58 PM
Sep 22, 2015 5:07:58 PM

SR #:
Priority:
Status:
Status Date:
Created Date:
Overdue on:

8901 W SH 71; XY: 3064103.9742791 68, 10063579.871570827; LatLng: 30.25146299999949,

Very loud, can hear in my home, peace disrupting music

Flex Notes
Flex Note Question Flex Note Answer
. Where is the music coming from?  Venue
Is the rnusrc coming from an mdoor or outdoor venue? i Quidoor
Whlcﬁ day of the week is the musnc causing a dlsturbance? Sunday - |
Dunng wh|ch tlmeframe is the musw caﬁsiné a drgt_u}l_aance? ' !
| If citizen is bllmgual piease mdlcate Ianguage
Inforrnatlon Is collected for tracking purposes. The cmzen
may be contacted if additional information is needed
To the call taker: Does the caller want to report this i issue to No
| APD?
Activities
Activities Assigned Staff Due Date Completed Date Outcome
| Review Request Sep 22, 2015 6:00:00 Overdue Activity
PM Created
Details
Activities
. Activities Ks.si_gﬁeﬂci_gtaff Due Date Completed Date Outcome
CLOSEOF SR .i Loud Music Staff Sep 22, 2015 6:07:36 | Completed - Close SR
| PM | |
-Detaiis

port Date: Oct 1, 2015 9:05:47 AM

Page: 7

P
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Service Request Summary Report
15-00225046
Printed Date : Oct 1, 2015 9.05:47 AM

Type: Loud Commercial Music SR#: 15-00225046
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 22, 2015 6:08:35 PM
Input By: Spot311 Interface Created Date: Sep 20, 2015 4:28:42 PM
Method Spot311 Interface Overdue on: Sep 22, 2015 4:28:42 PM
Received:
Location: 8901 W 8H 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064402.5587414997, 10064328.609750978; LatLng: 30.253503289584096,
Details: -97.90130873182635
SR Life Austin Amphitheater fired up loudly on quiet Sunday afternoon. Disturbing rest inside our home, drum
Comments: beat, voices echoing through back bedroom of house far from their venue. Beyond annoying. Robbing us of
peace. Does their joy have to disturb us? How is that worship? Gr simple neighbortly kindness?
Flex Notes

i:lex_Nbie Question

Flex Note Answer

Where is the music comlng from? Venue
Is the music coming from an indoor or outdoor venue? | Outdoor
Which day of the week is the music causmg a dlsturbance'? | | Sunday

Dunng which timeframe is the music causing a dislurbance?
I cmzen |s bilingual, please mdmate language.

' Information is collected for tracklng purposes. The citizen
‘may be contacted If addttlonal mformatlon |s needed.

| To the call taker: Does the caller want to reporl this issue o No

APD?
Activities
Activities Assigned Staff Due Date Completed Date Outcome .
Review Request Sep 22, 2015 6:00:00 Overdue Activity
|  PM Created
Details
Activities
Activities Assigned Staff Due Date Completed Date Outcome :
| CLOSE OF SR : Loud Music Staff | Sep 22, 2015 6:08:34 Completed - Close SR
_ | PM
Details

Report Date: Oct 1, 2015 9.05:47 AM

Page: 9



Service Request Summary

Type: Loud Commercial Music

Report
15-00225044

Printed Date : Qct 1, 2015 9:05:47 AM

SR#:  15-00225044

Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date; Sep 22, 2015 6:08:31 Piv
Input By: Spot311 Interface Created Date: Sep 20, 2015 4:25:39 PM
Method Spot311 Interface Overdue on: Sep 22, 2015 4:25:39 PM
Received:
Location: 8901 w SH 71, AUSTIN, TX 78736
Location 8901 w SH 71; XY: 30641 15.256017483, 10063619.951832676; LatLng: 30.25157250022284,-

Details: -97.9022675039476

SR Very loud music coming from Life Austin amphitheater. They know how to keep the noise level ig a point
Comments: i i

i Flex Notes
I Flex Note Question

fWhere is the music coming from?

Is the music coming from an indoor or autdoor venue?

Which day of the week is the music causing a disturbance?

Flex Note Answer
| Venue
| Qutdoor

Sunday

During which timeframe is the Mmusic causing a disturbance?

1 I citizen is bilingual, please indicate_language.

i Information is collected for ta:acking pur;ioses. The citizen
may be contacied if additional information js needed,

I To the call taker: Does the caller want to report this issueto  No

APD?
Activities
Activities Assigned Staff Due Date Completed Date Outcome
Review Request Sep 22, 2015 6:00:00 Overdue Activity
PM  Creaied |
Detaiis
Activities
Activities Assigned Staff Due Date Completed Date Outcome
'LOSE OF SR || Loud Music Staff Sep 22, 2015 6:08:30 | Completed - Close SR |
PM f
etails

tDate: Oct 1, 2015 9:05:97 AM

Page: 10




Service Request Summary Report
15-0021 2596
Printed Datg - Oct 1, 2015 9.05.45 AM
Loud Commercig Music

Area: POLICE PATRO

SR# 1 5-00212596
L SECTORS -DAvID Pn‘ority: Standarg
Group; Economic Development Depanment Status; Closeg
Jurisdiction: City of Austin Status Date; Sep 8, 2015 6:06:19 ppy
Input By: Spoi311 Interface Created Date: Sep 5, 291 5 12:09:21 PM
Methog Spot311 Interface Overdye on: Sep7, 2015 12:09:21 ppy
ecejvad:
Location: 8901 w sy 71, AUSTIN, TX 78735
Location 8901 ws

H71; xy: 3063947.031900146, 10064226_205375053‘
Detaijis; -97.90275821450479

Mphitheatar. Loud enough io Penefrate hq es, Worshlp doesn't fequira dlsturbmg neighbors
nside thejr Omes. A Phitheater turneg down Volume when Ty Crew arriveq So they CA urn it down
Instead of b!astfng Us with Professionay Outdoor sgy d system untit 10 or 14 » 3 nights 3 weelk, |f they are
ethical leader, and good p and turn jt down,

B l':'lex Note Answer T
Mmusijc Coming fror-'r-i? Venue -

Is the music é&fr}mg frorﬁ ;n mdt-)-or Or outdoor venue? ' Outdoor - s - '
Which day of the week s the Music Causing disturbance Friday |
Jun‘n_g- which timeframe -i.s:-th_e rnﬁsic: Causing g disturbance? !
Feitizen jg bm'ngua!, Pleasg indicate language. .‘I
rforﬁd-:-e:;idﬁ is collecte ﬂ}c;r-' tra_ckin Purposes. The Citizen -'
8y be contacteq additional infor, ation is neegeq | '
ythe call taker Does tﬁ'e caller wang fo }'epoft this issye fo ;.' No

tivities
- Activffies _ Assig:{e-d_Staff T Dué D'ate Completed Déte Outcome
iew Request | - |Sep 8, 2015 6:00:00 Overdue Activiyy
| PMm Created -
ils o .
i_ﬁe__s. Z e :
Activitiog Assigneg Staff Due Date Completey Date Outcome
E OF SR [ Loud Music Staff
|

Sep 8, 2015 6,05.15 Completeq - Close SR |
PM

" Oct1, 2015 2:05:47 Am




————————

Service Request Summary Report
15-00212137
Printed Date : Oct 1, 2015 9:05:47 AM

£)

Type: Loud Commercial Music SR#: 15-00212137
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed

Jurisdiction: City of Austin

5>

Status Date: Sep 6, 2015 6:02:31 PM

Input By: Spot311 Interface Created Date: Sep 4, 2015 5:11:.01 PM

Method Spol311 Interface
Received: .

Location: 8901 W SH 71, AUSTIN, TX 78736

Overdue on: Sep 6, 2015 5:11:01 PM

Location 8901 w SH 71; XyY: 3063977.9636854804, 10063641 -164900301; LatLng: 30.251 639062043225,

Details: -97.90270075475627

SR Comments: (Loud Mmusic can alread
tv.

y be heard from Life Austin church at 5pm. | can hear it inside my home aver the

Flex No_tes

Flex Note Questid-n Flex Note Answer

| Venue
Is the mﬁéic coming from an indoor or outdoor venue? ;! Outdoor
Which d.a_); .c;fﬁ{e;v:ae_lé i-s t.he..music causing a dislurbance? | Friday
During which tirﬁeframe is the music causing a dislurbance? |
l_f citizen is bilfngual, please indicate language.

lriformation_is collected for tracking purposes. The citizen
' may be contacted if additional information is needed.

! To the call taker: Does the caller want to report this issue to | No

Where is the mu-éic coming from?

{APD?
Activities
Activities Assigned Staff Due Date Completed Date Outcome
Review Request Sep 6, 2015 6:00:00 | Overdue Activity
| PM | Created

Details
Activities

. Activities . Assigned Staff Due Date Completed Date OQutcome
ZLOSE OF SR Loud Music Staff Sep 6, 2015 6:02:30  Completed - Close SR

PM :

Jefaijls

ort Date: Oct 1, 2015 9:05:47 AM

Page: 20
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Service Request Summary Report

15-00211437

Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercizl Music
Area: POLICE PATROL SECTORS - DAVID
Group: Economic Development Department
Jurisdiction: City of Austin
Input By: Spot311 Interface

Method Spot311 Interface
Received:

Location: 8901 W SH 71, AUSTIN, TX 78736

Status Date:
Created Date:
Overdue on:

P

15-00211437

Standard

Closed

Sep 5, 2015 6:15:43 PM
Sep 3, 2015 8:54:06 PM
Sep 5, 2015 8:54:06 PM

Location 8801 W SH 71; XY: 3063836.490357109, 10063969.451782247; LatLng: 30.252549999999488,

Defails: -97.903126

SR Insanely loud music, disturbing the peace, preventing me from enjoying my property, frightening all of my

Comments: pels worse than fireworks

Flex Notes

Flex Note Question " Flex Note Answer
Where is the music coming from? | Venue

Is the music coming from an indoor or outdoor venue? ' Qutdoor

Which day of the week is the music Eausing a disturbance? | Thursday

. During which timeframe is the music causing a disturbance? |
If citizen is bilingual, please indicate language.

| Information is collecled for tracking purposes. The citizen
| may be conlacted if additional information is needed.

'To the call laker: Daes the caller want to report this issue to | No
 APD? |

Activities
Activities Assigned Staff Due Date
' Review Request . ' Sep 5, 2015 6:00:00
! ' PM

Details

Activities _
Activities : Assigned Staff Due Date
CLOSE OF SR | Loud Music Staff

Details

Completed Date Qutcome .
| Overdue Activity .’
| Crealed

Completed Date Outcome

PM

Sep 5,20156:15:43 | Completed - Close SR |

eport Date: Oct 1, 2015 9:05:47 AM

Page: 27



Service Request Summary Report

15-00211332
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR#: 15-00211332
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 5, 2015 6:16:15 PM
Input By: Spot311 Interface Created Date: Sep 3, 2015 6:57:15 PM
Method Spot311 Interface Overdue on: Sep 5, 2015 6:57:15 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 30641 24.173393526, 10064133.1 18342197, LatLng: 30.25298262643135,
Details: -97.90220375158174
SR Life Austin amphitheater loud enough to hear inside home almost to Thomas Springs. inside. Many blocks
Comments: away. Unannounced concert outside?
' Flex Notes

'Flex ﬂote Quesﬁon
| Where is the music coming from?

Is the music Eommg from an indoor 6r outdoor venue?
Which day o_f“ihé';/v_eek is the musrc ;:-ausing a disturbance?
[ During wﬁich iir_neframe is the r-1-1usic.causing a disturbance?

f If citizen is biling-ual. please indicate language.

[ Information is collected for tracking purposes. The citizen
may be contacted if additional information is needed.

Flex Note Answer

Venue .
Outdoor

Thursday

To the call taker: Does the caller want to report this issue to | No

APD? | .
Activities

Activities Assigned Staff Due Date Completed Date Outcome
Review Request Sep 5, 2015 6:00:00 Overdue Activily

| PM Crealed

Details
Activities

Activities Assigned Staff Due Date Completed Date Outcome
CLOSE OF SR | Loud Music Staff Sep 5, 2015 6:16:14 | Completed - Close SR

PM | |

details

ort Date: Oct 1, 2015 9:05:47 AM

Page: 34
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Service Request Summary Report
15-00211301
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR# 15-00211301
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Sep 5, 2015 6:16:19 PM
Input By: Spot311 interface Created Date: Sep 3, 2015 6:32:08 PM
Method Spot311 Interface Overdue on: Sep 5, 2015 6:32:08 PM
Received:;
Location: 8901 w SH 71, AUSTIN, TX 78736 :
Location 8901 W SH 71; XY: 3064296.671999717, 10063895.477143535; Latlng: 30.252318999999464,
Details: -97.9p1 67400000001

SR More disruptive load and annoying music from LifeAustin's illegal Amphitheater, The owner/pastor of the

Comments:
greed and contempt.

venue is charging admission and js for profit. How many days a week must the neighbors suffer from his

Flex Notes
Flex Note Question
,: Where is the music coming from?
| Is the music coming from an indoor or outdoor venue?
Which'day of the week is the music caﬁsing a di-sturbance? ' Thursday
Duriné _whrcf; t_rrnehfr_aae_rs the music _c:ausina a dislurbance?
| If ciﬁze_q Lis t_)ilingual._pléase iqdicate language.

Information is collected for tracking purbosé_s: Th.e cilizen
‘Mmay be contacted if additional information is needed,

To the call?ak“e_r: "D.oe's -the caller want to report this issue to .! No
APD?

Flex Note Answer
Music Festival or Event
Outdoor

Activities
Activities Assigned Staff Due Date Completed Date Outcome
Review Request I Sep 5, 2015 6:00:00 | Overdue Activity
| | PM | Created
Jetails
\cti_vities
Activities Assigned Staff Due Date Completed Date Outcome
-‘LOSE OF SR i"Loud Music Staff Sep 5, 2015 6:16:18 | Completed - Ciose SR ]
- PM ! i
|
etails

rt Date: Oct1, 2015 9:05:47 AM

Page: 35




Service Request Summary Report
15-00207059
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR# 15-00207059
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date: Aug 31, 2015 6:06:26 PM .
Input By: Spot311 Interface Created Date: Aug 29, 2015 9:02:04 PM
Method Spot311 Interface Overdue on: Aug 31, 2015 9:02:04 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71; XY: 3064041.1666691783, 10063640.9096163; Lating: 30.251634563264275,
Details: -97.90250064809553

SR Comments:

Loud music from Life Austin Ampitheater is disturbing me from inside my home.

LFlex Notes

Flex Note Question Flex Note Answer
Where Is the music coming from? | Venue

Is the mu5|c coming from an mdoor or outdoor venue? ' Outdoor

Which day of the week is the | musm causing a dislurbance? i Satur_day

During which timeframe is the music causing a dlsturbance?

If citizen is blllngual please indicate language.

Information is collected for fracking purposes. The citizen
| may be contacted if additional information is needed.

| To the call taker: Does the caller want to report this issue to ' No

| APD?
Activities
Activities Assigned Staff Due Date Completed Date Outcome
Review Request "Aug 31, 2015 6:00:00 | Overdue Activity
PM Created
Details
Activ:tles I
Activities Assigned Staff Due Date Completed Date Outcome
CLOSE OF SR . Loud Music Staff Aug 31, 20156:06:26 A Compleled - Close SR
PM '
Details

Report Date: Oct1, 2015 9:05:47 AM

Page: 39



Service Request Summary Report

15-00207052

Printed Date : Oct

Type: Loud Commercial Music
Area: POLICE PATROL SECTORS - DAVID
Economic Development Depariment
Jurisdiction: City of Austin

Input By: Spot311 Interface

Method Spot311 interface
Received:

Lecation;

Group:

8901 W SH 71, AUSTIN, TX 78736

1, 2015 9:05:47 AM

SR# 15-00207052

Priority: Slandard
Status: Closed
Status Date: Aug 31, 2015 6:06:18 PM
Created Date: Aug 29, 2015 8:50:01 PM
Overdue on: Aug 31, 2015 8:50:01 PM

Location 8901 W SH 71; Xy: 3064226.416709211, 10063832.945939519; LatLng: 30.252151327832564,

Details: -97.90190078451619

SR A very loud outdoor concert is happening at the Life Austin Qutdoor Amphitheater. | can hear it in my home.

Comments: |t should not be audible beyond their property line, and | know that many olhers in my neighborhood are
bothered by this as well.
Flex Notes
Flex Note Question Fiex Note Answer
Where is the music coming from? Venue
Is the music coming from an indoor or outdoor venue? ' Ouldobr
Which day of the week is the music causing a disturbance? Saturday
During which timeframe is the music causing a dislurbaﬁbe? :
If citizen is bilingual, please indicate language.
Information is collected for tracking purposes. The citizen
may be conlacted if additional information is needed. _
To the call taker: Does the caller want to report this issue to | No
APD?
Activities ]
Activities Assigned Staff Due Date Compieted Date Outcome !
Review Request Aug 31, 2015 6:00:00 | Overdue Activity
P | Created
Details .
Activities _ _
i "'Activities Assigned Staff Due Date Cor-npleted Date 6ufco;ne- .
CLOSE OF SR | Loud Music Staff Aug 31, 2015 6:06:18 | Completed - Close SR
| PM
Jetails

ort Date; Oct 1, 2015 9:05:47 AM

Page: 41
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Service Request Summary Report 2

15-00207051
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR# 15-00207051
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Department Status: Closed
Jurisdiction: City of Austin Status Date:  Aug 31, 2015 6:06:14 PM
Input By: Spot311 Interface Created Date: Aug 29, 2015 8:43:58 PM
Method Spot311 interface Overdue on: Aug 31, 2015 8:43:58 PM
Received:;
Location: 8901 W SH 71, AUSTIN, TX 78736
Location 8901 W SH 71: XY: 3064056.232633181, 10063905.258644613: Lating: 30.252360336744808, -
Details: -97.90243464954554
SR An unbelievably loud concert from Randy Phillips’ outdoor music venue. This really is ridicutous and happens
Comments: two (and this week three) times per week. | can hear it in the house over the TV set. Please do something to
help us - Life Austin wiil keep having concerls until you stop them. Thank you
Flex Notes
Flex Note Question Flex Note Answer
Where is the music coming from? Venue
Is the music coming from an indoor or outdoor venué? Cutdoor

Which day of the week is the music causing a disturbance? Saturday

During which timeframe is the music causing a disturbance?

If citizen is bilingual, please indicate language,

Information is collected for tracking purposes. The cilizen

may be contacted if additional information is needed. |

To the call taker: Does the caller want to report this issue to  No

APD?
Activities

Activities Assigned Staff Due Date Completed Date Qutcome
Review Request Aug 31, 2015 6:00:00 | Overdus Activity

PM . | Created

Details
__Acti_vities

Activities ° ' Assigned Staff Due Date Completed Date Outcome
CLOSE OF SR Loud Music Staff ' Aug 31, 20156:06:13 | Completed - Close SR

| PM |

Details
Jort Date: Oct 1,2015 9:05:47 AM Page: 42
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Service Request Summary Report

15-00207030

)

v

Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music
Area: POLICE PATROL SECTORS - DAVID
Group: Economic Development Department
Jurisdiction: City of Austin
input By: Spot311 Interface
Method Spot311 Interface
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location
Details: -97.90193450073656

SR Comments:
alonel It has to stop!

Created Date:
Overdue on:

SR#: 15-00207030
Priority: Standard
Status: Closed

Aug 31, 2015 6:05:05 PM
Aug 29, 2015 8:22:55 PM
Aug 31, 2015 8:22:55 PM

Status Date:

8901 W SH 71; XY: 3064212.6834640396, 10063874.07237727; LatLng: 30.252540100667577,

Loud concert next door to my neighborhood! This is outrageous. The third outdoor concert this week

Flex Notes

Flex Note Question

Where is the music comlng from? ‘Venue
ls the mus_l_d ?o-mlng from an indoor or outdoor venue? Outdoor

Whlch day of the week is the music causing a disturbance? | | Saturday
During which tlmeframe is the music causing a disturbance?
If citizen is bilingual, please indicate language.

' Information is collected for tracking purposes. The citizen :
1 may be contacted if additional information is needed. '

| To the call taker: Does the caller want to report this issue to No
APD? [

Flex Note Answer

Activities
Assigned Staff Due Date

| Aug 31, 2015 6:00:00
' PM

Activities
' Review Request

Detai ls

Actlwtles
) Actlvmes
| CLOSE OF SR

. _As';'signed Staff Due Date

Loud Music Staff

Details

Completed Date Outcome i
| Overdue Activity |
| Created

Compléted Date Outcome ' !

Aug 31, 2015 6:05.04 : Compleled - Close SR !
PM I

eport Date; Oct 1, 2015 9:05:47 AM

Page: 53



Type:

Area:
Group:
Jurisdiction:
Input By:

Method
Received:

Location:

Location
Details:

SR Comments:

Service Request Summary Report
15-00207025
Printed Date : Oct 1, 2015 9:05:47 AM

15-00207025

Loud Commercial Music SR #:
POLICE PATROL SECTORS - DAVID Priority: Standard
Status: Closed

Economic Development Depariment
City of Austin

Spot311 Interface

Spot311 Interface

Status Date:
Created Date:
Overdue on:

8901 W SH 71, AUSTIN, TX 78736

Aug 31, 2015 6:04:47 PM
Aug 29, 2015 8:16:48 PM
Aug 31, 2015 8:16:48 PM

8901 W SH 71; XY: 3064095.2029840816, 10063706.63806134; LatL.ng: 30.251811999999468,

-87.90232500000002

More irritating noise from life austin concerts can be heard inside house.

Flex Notes

| Flex Note Ques_tl_c;n .
| Where is the music coming from?
Is the music cormng from an indoor or ouldoor venue?

Flex Note Answer
| Music Festival or Event
| Outdoor

Which day of the week is the music causing a disturbance? | | Saturday

During which timeframe is the music causing a dlsturbance? |
If citizen is bilingual, please mducale language. |

information is coIIected for tracking purposes. The citizen
may be contacled if additional information is needed.

To the call taker: Does the caller want to report this issue to | No
APD?

Activities
Activities
Review Request

Due Date

Aug 31, 2015 6:00:00
PM

Assigned Staff

Details
i

Actwltles

-

_-Assigned Staff Due Date

' Loud Music Staff

Actlwtles
CLOSE OF SR

O T

Details

Completed Date

Completed Date

Aug 31, 2015 6:04:46
'PM

Outcome

Overdue Activity
| Created

dutcome

' Completed - Close SR |

Report Date: Oct 1, 2015 9:05:47 AM

Page: 57



Service Request Summary Report

”
o

15-00206437
Printed Date : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music SR #: 15-00206437
Area: POLICE PATROL SECTORS - DAVID Priority: Standard
Group: Economic Development Depariment Status: Closed
Jurisdiction: City of Austin Status Date: Aug 30, 2015 6:14:43 PM
Input By: Spot311 Interface Created Date: Aug 28, 2015 9:22:48 PM
Method Spot311 Interface Overdue on: Aug 30, 2015 9:22:48 PM
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
" Location 8901 W SH 71; XY: 3064136.0663980665, 40064203.116132788; Latl.ng: 30. 253174331289724,
Details: -97.90216124859772
SR Howling loud life Austin amphitheater. Hear in back bedroom many blocks away. Too loud outside o enjoy
Comments: moon and evening in yard.
Flex Notes

Flex Note Questlon

Where is the music comlng from?

Is the music comlng from an indoor or outdoor venue?
Which day of the week is the music causing a disturbance?
During which timeframe is the music causing a disturbance? !
if citizen is blllngual piease indicate language.

Information is collected for tracking purposes. The citizen
may be contacted if additional information is needed.

| Friday

Fiex Note Answer
Venue
QOutdoor

To the call taker: Does the caller want lo report this issue to No

APD?
Activities

Activities Assigned Staff Due Date Completed Date QOutcome
Review Request Aug 30, 2015 6:00:00 | Overdue Activity

PM Created

Details
Activities

Activities Assigned Staff Due Date Completed Date ‘Outcome
CLOSE OF SR Loud Music Staff Aug 30, 2015 6:14:43 | Completed - Close SR |

PM ! |

Details

Report Date: Oct 1, 2015 9:05:47 AM

Page: 59



Service Request Summary Report
15-00202056

\
0

Printed Dale : Oct 1, 2015 9:05:47 AM

Type: Loud Commercial Music
Area: POLICE PATROL SECTORS - DAVID
Group: Economic Development Department
Jurisdiction; City of Austin
Input By: Davis, Brandi
Method Phone
Received:
Location: 8901 W SH 71, AUSTIN, TX 78736
Location
Details:

SR #: 15-00202056
Priority: Standard
Status: Closed

Aug 25, 2015 6:02:36 PM
Aug 23, 2015 9:20:16 PM
Aug 25, 2015 9:20:16 PM

Status Date:
Created Date:
Overdue on:

SR church with amptheatre { church is called live austin ) / started around 8pm and still going / playing thriller

Comments:

and now playing hip hop music and ballads ect - not church music

Flex Notes
Flex Note Question
. Where is the musm coming from?
| Is the  music comlng from an indoor or outdoor venue?
i Whlch day of the week is the music causing a disturbance?

Flex Note Answer

| Venue
| Outdoor

Sunday

| Dunng which timeframe i is the music causing a disturbance? | 8pm to 10pm

If c:tlzen is bili ngual, please indicate language.

_ Informallon is collected for trackmg purposes. The citizen
may be contacted if additional information is needed.

ACtIVItIES
Activities Assigned Staff Due Date Completed Date Outcome
Review Request i Aug 25, 2015 6:00:00 | Overdue Activity
. | PM | Created
Details
Activities
Activities Assigned Staff Due Date Completed Date Outcome
' CLOSE OF SR ' Loud Music Staff Aug 25, 2015 6:02:35 | Completed - Close SR
? PM !
| . |
Details

Report Date: Oct 1, 2015 9:05:47 AM
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Service Request Summary Report
15-00195221

F
5!»4

Printed Date : Aug 17, 2015 9:53:12 AM

Type: Loud Commercial Music
Area: POLICE PATROL SECTORS - DAVID

Group: Economic Development Department
Jurisdiction: City of Austin
Input By: Spot311 Interface
Method Spoi311 interface
Received:
Location: 8836 W SH 71, AUSTIN, TX

SR #: 15-00185221
Priority: Standard
Status: Open
Status Date: Aug 15, 2015 9:35:00 PM
Created Date: Aug 15, 2015 9:35:00 PM
Overdue on: Aug 17, 2015 9:35:00 PM

Location 8835 1/2 W SH 71; XY: 3063679.873662987, 10062894.864480644; LatLng: 30.24960543346275,

Detalls: -97.9036962400107

SR Comments:

Very loud and disruptive outdoor music. Loud enough to scare our dogs from indoors.

Flex Notes

Flex Note Question

Where Is the music coming from? Venue
Is“the mu?ccén;lr"lg from an indoor or outdoor venue'? , Outdoor
Whlch day of the week i is the music causmg a d|sturbance‘? Saturday

Durlng WhICh tlmeframe is the music causmg a disturbance?
LIf citizen Is blhngual please indicate Ianguage

' Information is collected for tracking purposes. The citizen may
| be contacted if additional information is needed.

' To the call taker: Does the caller want to report this issue to No
| APD?

Flex Note Answer

Partlctpants :
Particnpant Type Participant Name Address Emaii Phones/Extension
Citizen ! Matquis, Natalie green_gal78@yahoo.com | HOME 512-423-0835
- COA Employee | ) ) i :
Aclivities
| Activities Assigned Staff Due Date Completed Date Outcome .

: Review Reqguest
i PM

Details -

Aug 17, 2015 6:00:00

Report Date: Aug 17, 2015 9:53:12 AM

Page: 1
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Service Request Summary Report
15-00195206

Printed Date : Aug 17, 2015 2:53:12 am
Type: Loud Commergia; Music SR #: 15-0019520¢
Area: POLICE PATROL SECTORS . DAVID Priority: Standard
Group: Economic Development Department Status: Open
Jurlsdictlon: City of Austin
Input By:

Status Date:
Spot311 Interface

Aug 15, 2015 9:14:53 Py
Created Date: Aug 15, 2015 9:14:53 ppg
Method Spot311 Interface Overdue on:
Recejveq-
Location:

Aug 17, 2015 9:14:53 P

8901 w sH 71, AUSTIN, Tx

Location 8901 W sSH 71; XY: 30
Details: -97.90233259036214

SR Comments:

_Fle:_( Note_s
Flex Note Question

'Where s the'musi_c coming from?
Is the music comin
| Which day of the
f- — 2 O lhe

Flex Nb_fe Answer
|' Venue_

[ Saturday

‘articipants

|
Participant Typg Participant Name Address T By ""_hFho:ies/Extension
l'tize_n .-’ Sealy, Egrf f
JA Employee

|

- s II
proud.texas@yahoo‘com ,
tivities

Activities
fiew Request

 Assigneg Staff

bue Date

Complete-d bate
Aug 17, 201 5 6:00:00
| PM

Outcome
ils

ter Aug 17,2015 9:53:12 am

Page: 3




Type:
Area:
Group:

Jurisdiction:
Input By:

Method
Received:

Location:

Location
Details:

Service Request Summary Report
15-00195193
Printed Date Aug 17, 2015 9:53:12 AM

Loud Commercia) Music SR #:
POLICE PATROL SECTORS - DAVID Prlority:
Economic Development Department Status:
City of Austin Status Date:
Spot311 Interface Created Date:

Spot311 Interface Overdue on:

8901 w sH 71, AUSTIN, TX

v

15-001951903
Standard

Open

Aug 15, 2015 8:54:49 pPpm
Aug 15, 2015 8:54:49 pp
Aug 17, 2015 8:54:49 PMm

8901 w sH 71; XY: 3064456.8399453997. 10064192.062100919; Latlng: 30.253124665974667.

-97.901 14630888765

SR Comments: Outdoor concert is very loud. Can hear musijc and crowd in house,
Flex Notes
e . :

Flex Note Question Flex.Note Answer
| Where is the music cbming from? - ' Venue

| fs__ti:r—e- musxccomlng from an indoor 6r oatdogf ;éﬁue? Outdoor

- Which day 6f the week s the music céusing a disturbance? | Séturday

! During which timeframe is the musig causing a disturbance? |'

fnformation is collected for trackin _pu_rphos_ezs 'l"he citizen may |
be contacted i additional information js needed,

To the call {aker- Does the caller want fo report this issue 1o No
APD?

larticipants

Palﬁcipérit Typé hFa_r't_lciyJ_a;ntName Addresé o I_Em-ai.l. “
| Bortz, Lisa n'saborlz@ymai!.com

itizen
0A Employee

N Phones/Extension

—————

clivities

Activities

View Re&t_le;t' ”

tails

Assigned Staff bue Date Completed Date ..Ol.ltl:Dl.!.le

Aug 17, 2015 6:00:00
PM

Jate: Aug 17, 2015 9:53:12 AM

Page: 4




Service Request Summary Report
15-00195189
Printed Date : Aug 17, 2015 9:53:12 AM

SR#

UL

15-00195189

Loud Commercial Music

POLICE PATROL SECTORS - DAVID
Economic Development Department
City of Ausltin

Spot311 Interface

Spotd11 interface

Type:

Area:
Group:
Jurisdiction:
Input By:

Method

Received:
Location: 8901 W SH 71, AUSTIN, TX

Location
Details:

SR
Commaents:

-97.90201169953613

Standard

Open

Aug 15, 2015 8:49:48 PM
Aug 15, 2015 8:49:48 PM
Aug 17, 2015 8:49:48 PM

Priority:
Status:
Status Date:
Created Date:
Overdue on:

8901 W SH 71; XY: 3064181.913985597, 10064266.339116745; LatLng: 30.253345372209368,

Very loud music, audience clapping and yelting at 1500 seat Life Austin Amphitheater. Can hear all of it in my
house over the TV set. Very annoying and intrusive

Flex Notes

Flex Note Question

Where is the music coming from?

Is the music coming from an indoor or outdoor venue?
Which day of the week is the music causing a disturbance?
During which timeframe Is the music causing a disturbance?
If citizen is bilingual, please indicate language.

information is coflected for tracking purposes. The citizen may
be contacted if additional information is needed.

To the call taker: Does the caller want to repori this issue to
APD?

Flex Note Answer
Venue

Outdoor

Saturday

No

Participants
Participant Type Participant Name
Citizen Jones, Paula

COA Employee

Address

Email Phones/Extension

pjones7B8746@yahoo.com

Activities
Activities Assigned Staff

Review Request
PM

Detalls

Due Date
Aug 17, 2015 6:00:00

Completed Date Outcome

Report Date: Aug 17,2015 9:53:12 AM

Page: &
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ZONING USE SUMMARY TABLE (LAND DEVELOPMENT CODE)

P = Permitted Use € = Conditional Use Permit  --= Not Permitted

ZEEiZiiiz0c0sus 832 an

y = = o) = 4 =0 e X
Bed & Breakfast (Group 1) Plp PlP|P|P ..Ip Plrir[r|rlelrlr|rlr]p|P].- -|-[-]- -
Bed & Breakfast (Group 2) ———--—-F'PPPPPPP--PPPPPPPPPPPPP-—-———--——
Condominium Residential --.--.-......pppppppp_.._-_..___cpp...-.p.-..__ | U -
ConservalionSlngleFamilyResidential --..F..--.--._............._..__......-._..-. o Do £ S o D D o B BN N
Duplex Residential “I=1-1=1P1-]={PIP|P|PIr|PiP|P|.-|--) -] 1]l _]|. PIPl=f =] f-]=l=]=]l=1=)_
Group Residential “I=l==l=1=]={=]-|-1=lclPlprlP|--|-]|. =f=1=1=I1CIPIP[ =] -] P] | ] =) ] =] =)l ]
Mabile Home Residential I 2 O b i e el e e Gl el B ) 2 Y S Y S D i O o O L O O N P [ I .
Multifamily Residential “I=l=1=l=1=1-1-|-[PIP|PlP|P|P[-]- =l=]=1=1=[C|PIP|=|—~]--1P]| | <l l ]l ] 1
Retirement Housing (Small Site) =“1=1=1-1P[=]|=(P|P{PIP|PIRIP|P|{- |l ll_i_ “NP|Pl =] =] ]| =] =] <)) ]
Re!frementHouslng(Largesrae) ---—-.-——cccccccc...._.-.-..__pp_..--...-_...-,_..__._
Single-Family Attached Residentiat “1=[=1={P|=]-IPIr|P|P|P|P|P|P| ]| —i..{_]. = IPIP =)= - =Dl ) )]
Single-Family Residential PiPIPIPIP|-|~IP|P|PIP|P|P|P|P].-|- =111 ==t PEP === =~ =!=]1]|P|=|c] 3] 4
Small Lot Single-Famity Residential =“1-=l-1-|PIP[P|P| |~ =f=-) =l ol Ll Lo S Y R [ o (O N DN O
Townhouse Residential —-—..-._..pppPpppp..-.__.-.__cpp- ~|--|Pl ] ] =]
Two-Family Residential =1=1-1=IPl=|-[PIPiP|E|P|P|P|P|- “[=1-[=]=1=]=]PIP =] =fef =] -] DD i M M)
Shorl_-Tea:mRental" bl PIP|PIPIPIP|P P—_Pl-ﬂ.,'f. P: _P !: .._iw =l .-f frl_r- s b .-r-:%nl-- wd _:;P &
MERG '_'!":E_g-i't_‘ﬂ;* _.-'-..-.- 1 ’EE.I (] "Z:E; f-'ﬂz_sfl:@ﬁtj p;r::::‘.__is%.ut' Fw:g_: -DE.‘ '.:\.n}'i.g_. ir;ﬁ' ‘I'.:‘.L.t-.g’j‘[:""’-;’:'-..‘l:jn_‘-'!:%'-_‘6 Iﬂ o
Administralive and Business Offices -----.----..--.-.--.._.....--.ppp_ppcppppppppp 1l-12|-f3(4
Agricutiural Sales and Services Bt el e il il Bf il Rt Y T [ Y IO (R (O O (O N R UG I B B OO OO IO PIPIP|P(PIP|1]|-]~[=|3]4a
Alternative Financial Servics 2 ot T et el el I el e ) Y Y O o -9 I I Y O (< [ Y B O DU N Y N I
Ant Gallery ----—-----—--—--—--PF'F'PPPPPPF'PPPPPP1 =|-{=|3]4
Art Workshop ---—-——-------~--------PPPPPPCPPFPPPPPP1- -1~|3]4
Automotive Rentals --—---.-------...._........-._,-....pccc_pppppp 1]=12]--13|4
Automotive Repair Services il e el B [ ¥ IS IES Y [P R S Y ) S - ~|=fPlcjclcl-|rlr(P{P|P|P|1]--l2]|-]a3]a
Aulomolive Sales .----.--...-.-...--.........._--..--..--pccc._pppppp 1<) =|-13]24
Autornotive Wastiing (of any type) I D et el el It T (Y ([ (O O O Y =Y Y P Cl-|PIP({P|~1PlP|1]|-|2[-]3]4
Bail Bond Services ¥ B Tt ol el Bt B et Bl ISl St [ [ IS S O U Y Y O S0 ) POV 08 pclrelrclecipclee] - | - | -] =] -.]
Building Maintenance Services fut ot el el el il el Il (Rl LY (S Y [ERY [ R O N O O NS RN S Y O O PIPIPIPIPIP[P{1]-|-]=|3]4
Business or Trade School -----.--..--...---.....-.......-..p_--pcppcpppppp1.._-..34
Business Suppor Services --------------..-.-q..-....-....P...-pcppppppppp1__..34
Campground -----—-----—----------~------C---—-—--F'PP----P1---34
Carriage Stable et el Bad el RO] K [EC [ [P (PN (U B e B [ OO D DY O o Bt nd At 551 52¥ I % U [P OGO (N JOSS 'Y D 1 O O
Cocktail Launge -------—----------------—----—-—CPC-—CC e R I [ [y g DR DS D
Commercial Blood Plasma Cenler B 2ol el Bl Bl Il el IS (S (S [ERY S (Y N R ) (Y O O O OO O O OO O 251 1T 14 S (U O Y O R [ O
Commercial QIf-Sireet Parking ---.---—--—........_...._...--...-....pccc..ppp--pp1 ~l21..13]4
Communications Services -----_..-.--.-.--.-..---_...-pp_..Pcppppppppp1-.2-.34
Construction Sales and Services D i Bt el B d Bl ISl I Y (R RV RN (PR Y S S DO O U U OO OO O CiPIPIPIPIP[PI1]|-|--]-|3]4
Consumer Cenvenience Services 17 = == - lel el el el e B - PIP(PI--IP(P|1]--|2[-]|3]4
Consumer Repair Services ----...-.----.--..............-._.-..ppcpp..ppp.._...--..._....
Convenience Siorage Bl Il Bl el el e S Bl T IESS IO P S O N N O ) Y I N S O O ClPIPIP|PIPIP|1]|~|--]-]| 3|4
DrUp-OffRecycungCOHecﬁonFaci!i!y Bt Bl Sl Rl Bl Rl it el I [CO S Y P (O Y O N I O 1= S B O O PIP|P|--IP|P| || -]--]..|Pa
Electronic Frototype Assembly'® A O Rl il B el el Bl ol ) (PR (P (S Y (O Y O OO O O ™ CPIP|P(P|PIPIP|IP|~]~]--]-]..]
Eleclronic Testing" I et B e I I Y Y P P P S PIP|P|IP{—-]]w]e] -]
Equipment Repair Services il It Bl Rl e Bl g o Sl I (R [P RS R O RS U Y DU DU (Y O B Y O ClP|P|P|--|P|P1[=(--]=]|3]4
Equipment Sales —-----.-...-.------......-...._.-......_-.....ppp.-pp1._....34
Exterminaling Services ol fiad IRC] Bl ICLY Y [ (R (UG (NS O (O U IO OO =111 = =P~ PRIl PP PPl -(Pl1]..]- -|al4
Financial Services .---—--..-_..--..-—.._..-.......ppcpp..pppppp1-.2..34
Food Preparation . ~------—---—---—-—--—-----------—----CPF’PPPPPPPP1—2--34
Food Sales ' -------—-—-------------------PPCPP-—PPP-—PP1-:2--34
Funeral Services ..---..--..-.......-......---.-..._......p..pp_.ppp-...p1...._34
GeneraIRetaiISales(Convenience) Ul = = === e el el el e ) - e PIP|--|P[Pl1]|-]2]~-[3]4
General Retail Sales (General) B R el et el Bl R Il I [ IS O Y [ O P -1 oY =1 P O PIPIP|--|P|P]1|--]2)-]3]|4
Hetel-Moatel --—-------------—-----------C--PCPF'-PPP~-PF'1-2-34
Indoor Entertainment -------....-..---....-........-..-.c..pcpp..pppppp1..2..34
Indoor Sporis and Recreation ---—--—--—---...._.._..-._.-.c..pcpp..pppppp 1|-|2]-[3]4
1-Refers to 25.2.602( 13-2.225); 2.Refers lo 252632 {13-2-226); 3-Refers to Subchapler B Art. 2, Div 5, 4 Reters to 25-2-624 (13-2.227), 5-Refers to 25-2-803 {13-2.233}; 6-Subject to 252805 {13-2-224);
7-Subject to 25.2.839 (13-2.235 8 13-2.273}, 8 Refers to 25-2.842; 9.Refers to 25.2.863 10-Suject to 25-2-177 & 25-2-650; 11-Subject to 25-2.587 {0). 12-Subject to 25-2.816; 13-Permitted in MU and
combifing districts, subject lo 25-2, Subchapler E, Art. 4, Subsec. 4.2 1 C; 14-Refers lo 25-6-501, 15.Refers to 25-2817, 16-Refers 1o 25-2.811
PG - Permitted in Ihe district, but under some circumstances may be conditional; CP - Conditional in the distnict, byt under some circumstances may be permitted

——— e
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Kennels .
Laundry Services
Ligquor Sales

Marina

Medical OHfices -~

excaeding 5000 sq. ft. gross floor arga
Madical Offices -

not exceading 5000 sq. 1. gross flooe area

Monument Retail Sales

Off-Site Accessory Parking'™
Qutdoor Enlertainment

Outdoor Sports and Recreation
Pawn Shop Services

Pedicab Storage and Dispatch
Personal Improvement Services
Personal Services

Pet Services

Plant Nursery

Printing arid Publishing
Professienal Office

Recreational Equipment Maint. & Stor
Recreational Equipment Sales
Research Assembly Services
Research Services

Research Tesling Services
Research Warehgusing Services
Restaurant {General)
Restaurant (Limited) |

Scrap and Salvage

Service Station

Software Development

Special Use Historic

Stables

Theater

Vehicle Storage
Veterinary Services
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INDUSTRIAL USES

SF-1

cBD
DMU

Basm Industry

Custom Manufacturing

General Warehousing and Dislribution
Light Manufacturing

Limited Warehousing and Distribution
Recygling Center

Resource Extraction
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AGRICULTURAL USES

o1

Animal Production
Community Garden
Crop Production
Hodiculture

Indoor Crop Production
Support Housing
Urban Farm

= 1 IMF2]: 3
LG P . -

- 1 [BMU
|
| (S

o ! [cH
o 1 M

o

o

T | |R&D | =

1-Refers lo 25-2-602 (13-2-425)

5 Reférs (0 25-2-622 {13-2-226), 3-Relers fo Subchapier B, AL .
7-5ut 110 252839 {13-2.235 & $3-2.273); 8-Refers to 25-2-842; 9-Refers to 25-2-863; 10-Suject o 25 2177 & 25:2 650 1" Sub|ec1 to 25-2.587 (O; 12 Subject lo 25-2- 816 13-Permitted in MU and v
cumbmmg districts, subject to 25-2, Subchapter E, Art 4, Subsec. 4.2.1.C; 14-Refers to 25-6-501, 15-Refers o 25-2.817, 16-Refers to 25-2 8.

PC - Permitted in the district, but under some circumstances may be conditignal, CP - Conditional in the district, but under some circumstances may be permitted

(13-2-233);

16 25-2-
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P = Permitted Use  C = Conditional Use Permit - = Not Permitted

; T any T oo Tw e a9 = FErT
GVIC Uses 5&%%%23%;é‘s;;Hggs5554355.*:235&!555zggen
Administrative Services bt e il Bt el Bl el it I Y S [E Y [ (P Y [ [N Y USRI Oy Y [ Y ([t 0 O I O Y Y
Avlation Facilities bl Bl Eead Bnd Bl IRl IRl B ) Rl I SN ) R R (Y U (Y Y JURY () N RO Y N S ) O (O Y N O IC O -9 DO 7% Y
Camp o il Rl d o IS [E (O PO (O S ) NS [ Y (R DAY (N Y ) DO “f=f=]=]=]=|=1=|=]=[1]P|-]-13]4
Cemetery ol el ol el el Bl Bt el et B Bl il G I Ml G R [ E () IO (RN Y Y (U DU ) O B ) ) BOSY DOY N IF } V'Y
Club or Lodge ciclclclcicic|c|clelciciclcic|cl--lc|c]-|c|eleic]lciclclec|c|clelci1]lci-|c|al4
College and University Facilities cicjcicicic|c|c|clc|c|cic|c|clc|ciclrlc|r|riclrlr|c|rlrlrp|r]-|P]1 Pl1]~]3]4
Communication Service Facilities PPPPF'PFPPF'PPPPPPPPPCPPCPPPF‘F‘FF’PP1P2P34
Community Events 88888888885888888888888888858888888888
Community Recreation (Private) clcicic|cjcfcic|cicic|c|c|c|ecic|c|c{cir|c|ric|rlr|clr|P|rlrir|rl1]-l2]-]3]4
Communify Recreation {Public) cicjejc|clclc|c|c|clciclc|c|c|clclelc|r|c{r|c|rir|cirlrlrlr|e|lr|1]|-]2|-]3]4
Congregate Living ===l =I-]=ic;c|c|c|c|clc|clc|r|-jc|P|c|P|p{-|P|P[P|P|P[P|1]|=|~1-]3}4
Convalescent Services =l = = - Gl Cr e Cf | | PP =] =l =] =] =t =|Pf ] =] =| | ~|={1]=] =] =34
Convention Center b e Il ad Bl Ead Rl S IES IR (PR (RS R (PR NN G U B (VIR [N D) S I -3 NN Y DN UG DS DS DN D DO (U N R D R
Counseling Services =l1=I=1=l=1=1=1={==1=)=]-1=]-i=|P|PIP{P|P|P|P|P|P|P|P|P|P|P|P|P|--|--|--]--| =]~
Cullura) Services cicic(cl|ci|cicc|c|c|c|cic|clc|c|--|r|r|r|rir(c|rlr|rlrlelr|rir|r|1]- 2]1-13|4
Day Care Services (Commercial) ClCG|c|cic|c|c|cic|c|c|clc|c|c|e|rir|ricir|r|cirlrlr|r|r|rPlr|r|P(r|-l2]|-]|3]|4
Day Care Services (General) ciclcicjclciclc|cir|ririr|PlrIP|P|Rr[P|-|Plr|c|rlr|r|p|rP|r|r|Pir|1]-|2|-|3]4
Day Care Services (Limited) CIP|P|P[P|P|P|PIP|PIP|e[r|P|P|P(F|P|R|-|P|P|c|rir|r|r]lr|e|rir|r]1]-]|2[-13]4
Detention Facifities =|=[=[=|=]=] == =) =] ==t <)== | =] =] ] = | <] =} =] == =[] =1 =] <]V 1| =] | =] 3] 4
Employee Recreation cl=t=le == === == =] = == ={ =] === == =| =] | =] =] =] =] P| i P| 1| P| -] -] 3| 2
Family Home P(PIP|P|P(PIP|PIP|P|PIP|RIP|P|P|PIP|P|-IP|r|c|rir|-|Pir|P]|~f-]|-l1]-|-]-]|2]4
Group Home, Class | (General) clcjcjcic|c[cicleirir|r|P|P|P|P|P|[PiP|{-|P|P|clr|r[-|P|PIrPIrP|P|Pf1]--]--|--13]4
Group Home. Class | (Limited) PIPIPPIPIP[PIPIP|PIP|P|P|P|P|P{r|P|r|-|rP(ric|r|r|--|r|r|r|r|rlr|1]-]--|-|3]4
Group Home, Class Il ===t -]=7-]C[C]c|c|c{C|cic|rPl-Ic|P|clpr(r|-|PlPlr|P|rP|P|1]|-|-]-|3]4
Guidance Services o] -] - =] - === =1=]=|-]{-|=|P|=|P|P|C|P|P|{--|P|P|P{--| |-~ 1|=)--]--{3]4
Hospital Services (General) ] =]~ - =il =gl = == = == == el - =l ejelelel -]lelelel <l -{-|1]=| 2] -] 3] a
Hospital Services (Limited) o] ] -] - =|C|CIC{--|--|C|P|C|CIP|CiP|P{--|P[P|P|=|--|=|1]=|2]|-]2]4
Local Utility Services Giclclcfe(cicicicfclcic|ciclc|c(prlr|r|c|r|rPlc|rlrP|rP|P|P|Plr|r|Pl1]-]2]|..]2]4
Maintenance and Service Facililies E o0 Bl St R (T () S [y U Y BN I (N D el = |CIC|=|PIP|P|PIP|P|1]--|271--]3]| 4
Major Public Facilities et el Sl Bl Bl Il IS ol Il IR IO SR BT IR [ R P (Y [ [ (S [P ) Y [ U O Uy o Dy Dy ' ) -3 O )
Major Utdity Faciities L) 1 EC ] R R (RS ) [ [ [y [y (U (R O DO (G UG (DY U (Y [ S D || |1 -] 2]--13] 4
Military Installations baf Bt il el el el [t ] Kl Ed 5 R ICRY IR [ ) RO I [ [ [P ) [ DR [ [ Y Oy (Y (O Jy ) DY - O )
Park and Recreation Services (General) | --|--| -] <|--| =] = o] ] - R (DU S PO D Y e fem ] = e = - 112 -] 20 4
Park and Recreation Services (Special) [ |- |—| =[] =] =] ] =] oo e e o sl = = el = o] bl o 2 1|1 21|34
Postal Facifities B8 o It SR [ [P [N S U Dy [y [ S S RN R B D DN D e f o f e ] -1 )| 2] =) 3] 4
Private Primary Educational Facilities ciciclcic(cicic(c|clc|c|c|clcic|rir|ric|P|ric|r|r|r|P|P|P[--]=|-]1|-{<|<|3Ta
Private Secondary Educational Facilities Cic|c|c|cic|cic|c|cic(cicic|c|clc|c|r|cirir|c]rir|ciplrlp]--t=]-]1]-]-|--|3|4
Public Primary Educational Facilities PIPiPIP|P|PIPIF|P|P|P|P|P|P|R|P|[P|P|F|c|P|P|c|r|r|P|P|rlP|-]-|-|1]-|~|=]a]a
Public Secondary Educational Facilities PPPPPPPF‘PPPPPPF‘PPPPCPPCPPCPPP--—-—1----34
Raitroad Facilities =1l = = = = = = = === =P P P 1] = 2] =) 3] 4
Religious Assembly PIPIPIP(PIPIPIPIPIPIPIP|PIFIP[P|IPIPIP[C|P|P|c|r|r|r|rle|rir|r{r|1lr|2]~|3]4
Residenlial Treatment =|=1=1=|=|={-{|-|C|C|Cic|c|c|cic|c|c|--|c|{r|cirPlr|-Ir|r|rPIP|P|P{1|~-|-[--]13]|4
Safety Services CCCCCCCCCCCCCCCCPPP«PPCPPPPPF'F'PF'1—2--34
Telecommunication Tower PC|PeIPCIPC|PC) eI PCIPCI PC| Pl Re| Pe Pl pe| el pel el pel e relre] pejpe|rerc] pelpclec| pelPel el pe] - | - [ | -] -] 4
Transitional Housing B Il Bl 0 IR (RS [P QY gy DU Uy [ G (DA Y I ~l-|=|-|--]C|CiC]-|ClClC|ClC|C|1]-]|--|--| 3] 4
Transportation Terminal It === = = - - - - =] -l el = lelelclelelel 1] <{ 21 -] 3[4
Al other Civic Uses ad il el il ol Bl B Il et et el B e I R A R R R R R N NN AN I N I T
1-Relers lo 25-2-602 {13-2.225); 2-Refers lo 25-2.622 {13.2-226). 3-Refers lo Subchapter B, Art. 2, Div 5- 4 Refers to 25.2624 {13-2-227), 5-Refers to 25.2.803 {13-2-233) 6-Subject to 25-2-805 {13-2.724)
7-Subject o 25-2-939 {13-2-235 & 13-2-273) 8-Refers to 25-2-842 9-Refers to 25-2.863, 10-Suject to 25.2-177 & 25-2.650° 11-Subject lo 25.2.587 (0}, 12-Subject to 25-2-816, 13-Permitted in MU and V
combining districts, subject to 25-2, Subchapter E. Art. 4, Subsec. 4.2 1 C: 14-Refers to 256501 15-Refers to 25-2.817. 16-Refers lo 25-2-811
(PC - Permitted in the district, but under some circumstances may be condilional. CP - Ceaditional in the district, but under some circumslances may be permilled
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EXHIBIT 11 .

CAUSE NO. D-1-GN-12-000878

HILL COUNTRY ESTATES $ IN THE DISTRICT COURT OF

HOMEOWNERS ASSOCIATION, §

AND COVERED BRIDGE

PROPERTY OWNERS

ASSOCIATION, INC.,
Plaintiffs, TRAVIS COUNTY, TEXAS

Vs.

GREG GUERNSEY, THE CITY OF

AUSTIN,
250TH JUDICIAL DISTRICT

%WJW:WJWJ%W)WJ%

Defendants.

ORAL DEPOSITION OF
GREG GUERNSEY
FEBRUARY 20, 2013
ORAL DEPQSITION OF GREG GUERNSEY, produced as a

witness at the instance of the Plaintiffs, and duly
sworn, was taken in the above-styled and numbered cause
on February 20, 2013, from 10:11 a.m. to 5:45 p.m.,
before Pamela Nichols, CSR in and for the State of
Texas, reported by machine shorthand, at City Hall, 301

West Second Street, 4th Floor, Austin, Texas, pursuant

U.S. LEGAL SUPPORT ~ AUSTIN, TEXAS
(800) 734-4995
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to the Texas Rules of Civil Procedure and the provisions

stated on the record or attached hereto.

APPEARANCES

FOR THE PLAINTIFFS:

Mr. Eric J. Taube
HOHMANN, TAUBE & SUMMERS, IL.L.P.
100 Congress Avenue

18th Floor
Austin, Texas 78701

Telephone: (512) 472-5997
E-mail: erict@hts-law.com

FOR THE DEFENDANTS:

Ms. Chris Edwards
Assistant City Attorney
CITY OF AUSTIN

Law Department

301 West 2nd Street
Austin, Texas 78701

Telephone: {512) 974-2419
E-mail: chris.edwards@ci.austin.tx.us

ALSO PRESENT:
Robert J. Kleeman, Plaintiffs' Representative
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U.5. LEGAL SUPPORT - AUSTIN, TEXAS
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Q. Which ones? BAll or some?

A, All of those, yes.

Q. Okay. We're obviously going to go into that
in some detail here in a minute. BRut as a general
proposition, from the period of time from, let's say
2005 up and through the present time, who has the
ability at the City to make land use determinations?

A, The authority actually may be delegated on my

behalf.
Q. As a director?
A, As a director, all the way down to frontline

staff. With every, I guess you could say every building
permit, every site plan that would come in for review
and possible approval, there's a use determination
that's made with every application.

Q. Okay.

A, And so if someone, for instance, said, I'm
going to build a fast-food restaurant, basically a
restaurant limited or restaurant general, there is a
determination made by staff at some level on any given
day at any given time to approve a building permit or a
site plan or something along that line. |

Q. And when you say frontline staff, can you
describe for me what that includes?

A. For instance, a site plan case manager would

25>

U.5. LEGAL SUPPORT - AUSTIN, TEXAS
{800) 734-4995
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be responsible for doing a review of a site plan for
zoning compliance. They would look at the use, perhaps
heights and setbacks, impervious cover, those types of
things. Or if there was someone who was reviewing a —--
even a residential building permit, to make sure that if
a building is a duplex and the plans appear to be a
duplex, they would make that decision and issue a permit
for approval of a duplex. |

Q. Can you define for me, Mr, Guernsey, what a
land use determination is?

A, A land use determination is really reviewing
an application that may come before me or any of my
staff or a -- which could either be an actual
application or a simple, I guess you could say request.
It could take the form of a letter. It can take the
form of a conversation, conference that could occur
either at my level or other levels, determine whether a
land use fits one of the definitions that are found in
the Land Development Code.

And there's actually a section, I think,
of the Code that, under 25-2 probably, that addresses
that better.

Q. Okay. We'll go through that in a second.

Can anyone make a land use determination

request? In other words, do I have to be the property

U.5. LEGAL SUPPORT - AUSTIN, TEXAS
(800) 734-4995
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36
A. Are you asking about a structure or are you

asking about a use?

Q. I'm actually asking about a structure,
regardless of use. 1Is an outdoor amphitheater usually
and customarily associated with a church?

A. It could be.

Q. An outdoor amphitheater?

A, Could be.

Q. Tell me one other instance where there is an
outdoor amphitheater in the city of Austin associated

with a church.

A. I could not name one off the top of my head.
Q. And when you say an outdoor amphitheater could
be customarily associated with a church, what's your

basis for that? How could it be?

A. It depends on what the use of the structure is.
Q. So it's your testimony that a land use is

dependent upon who's using it as opposed to what's on it?

A. Who is using it?
Q. Sure.
A, Versus?

Q. What's on it.

a. It depends on the -~ A use determination
really goes back to what is the use of that property. I

don't know if it really makes a difference on who that

U.S. LEGAL SUPPORT - AUSTIN, TEXAS
(800} 734-4995
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party is so long as the use is consistent. So whether
you used it or I used that building, it really goes to
if you were operating the use as a used car lot, and
there may be instances where we have theaters or car
lots or structures that may have been used as a car lot
that may have been once a theater or once a
amphitheater, whatever, it really depends on what that
use is, not necessarily what the structure is.

Q. But you would agree with me, would you not,
Mr. Guernsey, that in your experience, the totality of
your experience with the City of Austin, there is not a
single amphitheater, outdoor amphitheater, that is
currently being used as an accessory to a church or a

Synagogue or a mosque or any other house of worship,

right?
A, How are you defining "amphitheater"?
Q. How about something that is an outdoor open

structure with seating?

A. I believe there are structures probably in
Austin somewhere that have either outdoor prayer gardens
or -- I know the church -- my church actually has a
couplelof benches outside where people can sit and
people can talk. There are other -- probably other
venues that are out there where there may be a place

where people can congregate outside.

U.S. LEGAL SUPPORT - AUSTIN, TEXAS
(800) 734-4995
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Q. Does your church have outdoor lighting for
stadium seating?

A. No, it does not.

Q. Are you aware of any other church that has
outdoor lighting for stadium seating?

A. Not to my knowledge.

Q. Are you aware of any church or synagogue or
mosque or any other house of worship in the city of
Austin that has an outdoor structure that is designed to
seat 1,000 people?

A. No.

Q. And a prayer garden, describe for me what a

prayer garden is. Let's make sure you and I are talking

about the same thing.

A. Well, there are —- if there's a place where
people go to either meditate, basically those areas
where people may go out and congregate for may be a
special ceremony.

Q. In your definition of prayer garden,

Mr. Guernsey, would that include outdoor amplification

systems?

A, There may be in certain circumstances

amplified sound.

Q. Well, I'm not talking about somebody bringing

out an amplifier into that area. 1I'm talking about

U.S. LEGAL SUPPORT - AUSTIN, TEXAS
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something where it is part of the structure or design
for amplified sound. Are you aware of any of those?

A. Not specifically.
Q. Mr. Guernsey, i1f you look at 25-1-21 on the

"Definitions" section, and specifically I'd like you to

take a look at the definition under subparagraph 21,

"Conditional Use.”" You got it? -

A, Yes.

Q. Okay. A conditional use in the Code is
defined as ~- it "means a use that is allowed on a

discretionary and conditional basis in accordance with

the conditional use process established by Chapter 25-5

(Site Plans).”
Have I read that correctly?
A, Yes.
Q. Okay. Conditional use is for community
recreation?

A, Could you clarify that?

Q. Let me ask it this way: In order to have a
conditional use approved by the City, do you have to

request a conditional use permit?

A. For . a use that's identified as a conditional.

use, yes, in that circumstance.

0. Take a look at the definition, if you would,

in Paragraph 37 of "Enclosed."

-
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1| authority to unilaterally amend the code, do you?

2 A, That's correct.

3 Q. And you would agree Wwith me, would you not,

4 that a land use determination is an interpretation of

5 the Land Development Code, not an amendment to the Code,
6| correct?

7 A. Correct.

8 Q. Mr. Guernsey, if there are provisions in the
g Land Development Code that conflict --

10 Let me ask you this: Have you == in your
1l experience, have you run into provisions of the Land

12 Development Code that appear to conflict with each

13 other?

14 A. I'm sure I have.
15 Q. I was pretty certain of that, too.
16 Would you agree with me that if you were

17 interpreting conflicting provisions, that a more

18 restrictive provision governs over & more general

19 provision?

20 A. Generally, yes.

21 Q. Are there instances where that is not the case
22 | that you can think of?

23 A. I think it would -- yes, there may be

24 instances where you'd have to look at what the matter is

25| before you.
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1 determination to everybody who can make them in the

2 future to make sure that they're acting consistently

3 with what you've done with regard to a particular type
4 of situation?

5 A. I guess it depends on that -- that situation
6 that you're speaking of. 1If it's specific to a

7 particular property, then that may be the answer is yes.
8 If it's a more general one, that may be a litfle bit

9 more difficult to do.

10 Q. Well, I guess is there a process by which the
11 City accumulates land use determinations and advises

12 those people that are making them of the way the City
13 has determined a particular land use is applicable,

14 nonapplicable, available or not available?

15 A. And I guess there's -— yes. My understanding
16 is that Jerry Rusthoven would have, I guess you could
17 say is the keeper of those use determinations that may
18 have been done in the past.

15 Q. Okay. Is there some attempt by Mr. Rustho&en
20 or by you to make sure that the rest of the rank-and-
21 flle use determiners get that information?

22 A, As I said before, 1T think that kind of dépends
23 on the circumstance that's before them.

24 Q. Well, let me use the Promiseland West as an

25 example. Okay? The City has taken a position that
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there was a land use determination made in 2008,
correct?
Aa. Correct.
0. That land use determination, again allegedly,

was made by virtue of a private conversation between you
and Mr. Conley; is that corxrect?

A. There was a meeting, actually, I think that
took place in probably November, with staff and
Mr. Conley and I think representatives of the church.
And then there was a follow-up exchange of e-mails, and
there may have been -- I don't know if there were or
were not -- telephone conversations. I probably don't
have records even back that far, but there was probably
a conversation that we had, certainly by e-mail.

Q. Isn't it correct —-— 1'd be happy for you to
look at the pleadings filed in this case. Mr. Guernsey,
isn't it correct that the city has taken the position
that the land use determination was made by virtue of
your e-mail to Mr. Conley in December of 2008; that's
the determination?

A. There is a determination that was based on a
response to, 1 pelieve a letter that was transmitted by
e-mail, I think with an exhibit, to me from —-—

Q. We'll clearly go over all that. I just want

to make sure that we've placed it.

£l
Qv
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that's not something that's a permanent use, but it's a
temporary use that would be there -- usually limited by

30 days at the most.

Q. Mr. Guernsey, if the City has made a land use
determination that the City then later determines was
made in error, what would be the process for altering
the land use determination that was made in error from
the City? How would you go about doing that?

A, I guess what we were discussing before, if
there was a use and it was prohibited, and then was
found that it's permitted? I guess, depending on the
circumstance, the individual would come in with a permit
and we would approve it.

Q. How about the reverse circumstance where a
land use was permitted, in other words, determined to be
permitted, and then the City later determined that that
was ~- determination was made in error?

A, I guess it would be probably treated as a
nonconforming use, because at the time a determination
may have been made it might be considered a use that was
meeting all applicable codes. I guess scmeone could
also take the City to court over the issue.

Q. Take the City to court because the --

A, If someone —-—

Q. —— the determination was made in error?

2/20/2013F '
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1 Q. And I'm not sure what a columbarium is. Are
2 you? I think I know, but -~
3 A. T think I know, too. 1'd have to go back and

1 actually look up the definition. 1 think the state
5 definition has actually changed. But no, 1 would agree

6 rhat it's not an amphitheater.

7 Q. Qkay. So none of the accessory uses for
8 principal civic use would be applicable to the

9 amphitheater, would it?

10 A. As an accessory, no. As a principal, yess in

11 this case.

12 Q. An amphitheater, are you aware of a bunch of
13 churches, synagogues, mosques Or places of worship that
14 are outdoor amphitheaters in the city of Austin?

15 a. The particular case that was presented to me,
16 and I would have to go back To 1ook through some of the
17 documents which may be in here Or that you have —~

18 Q. Yeah, we will.

19 A. —— I think it was described that the

20 activities that would take place in one building, the
21 main building, would also be the same that would take
22 place in this particular puilding, the amphitheatex

23 | building.

24 Q. go disc golf?

25 A. I'm not sure what you mean.
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The property in question where the Promiseland West
Church is, that's a -- that's got an RR zoning

classification, does it not?

A, It does today. I don't know if it did in '05.
I believe in '08 it had an RR classification. It may
have been Interim RR. I would actually have to probably
go back and look at the file. But the uses that are
permitted in an interim zoning classification versus a
permanent zoning classification would be the same.

Q. And under that classification, things like
indoor entertainment and indoor sports and recreation
are prohibited, correct?

A. Yes.

S0 is outdoor entertainment?
Yes.

Outdoor sports and recreation?
Yes.

Personal improvement services?
Yes.

Personal services?

Yes.

And theater services, correct?

? FD ? © oo w0 ¥ O

Theater, yes.

Q. If you look at the last page of Exhibit No. 4

with regard to an RR classification for civic uses,
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correct?
A. Yes, Page 3 of 37
Q. Yes, sir.
Community -- excuse me -- club or lodge

activities would require a conditional use permit,

correct?

A. For the principal use, that's correct.

Q. And again, didn't we go over the fact that
principal and accessory Uuses have to be the same unless
otherwise specifically provided for by the Code?

A. As I said before, accessory uses are different
than the principal use.

Q. I understand that they're different, but
didn't we agree that --

A. And there are provisions under the Code which
allowed for accessory uses.

Q. Right. But they have to be the same -- they

have the same restrictions unless otherwise provided,

correct?
A, As it pertains to an accessory use, correct.
Q. Do you see anything under the civic use

.category, Mr. Guernsey, that talks about outdoor

entertainment as being a permitted use?

A. I don't see outdoor entertainment as being a

listed use under RR on this page.

12
A

U.S. LEGAL SUPPORT - AUSTIN, TEXAS
(800) 734-4995



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

GREG GUERNSEY

2/20/2013

141
recreational community, club, lodge, recreational area,
private primary education, those are things that are
other than religious assembly, correct?

A. Yes, sir.

0. So, by definition, those kinds of activities
are not covered under the religious assembly category;
is that right?

A. Those USes, correct.

Q. Are the§ all principal uses?

A. As they are listed, it's my understanding it
would be principal use.

(Exhibit No. 13 marked.)

Q. (By Mr. Taube) T'm going to nand you what's
been marked for identification as depesition Exhibit
No. 13. There's a couple of things that are part of 13,
but let me start with what's designated as Pages 002726
and 2727. They're at the very back of that exhibit.

A. Yes.
Q. Now, this a letter dated December 17, 2008 to

you from Mr. Cconley. We've talked about this letter a
couple of times earlier in this deposition, coxrrect?
A.  Yes.
Q. Okay. And I want to go over what the letter
says, what you did, and some of the things that are

indicated. So let me start with the top. It says,
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"Thank you for meeting with me today to discuss whether
an outdoor amphitheater is considered an accessory use
to an overall religious assembly use under RR or SF-1
zoning."
Do you recall the meeting with Mr. Conley
on December 17th?

A. As evidenced by this letter, I assume I did
meet with him on December 17th.

Q. Other than as reflected in the letter, do you
have a recollection of a meeting with Mr. Conley about
this issue on the 17th?

A, Yes.

Q. You do?

Who else was in the meeting besides you
and Mr. Conley?

A. I don't recall.

Q. Mr. Rusthoven?

A. I don't believe so.

Q. Any other members of the City staff that you
can recall?

A. No.

Q. Who else was there on behalf of the
Promiseland West Church besides Mr. Conley?

A. I believe it was just Mr. Conley.

Q. So you think there were other people there but

e)
23
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you don't know who they are today?
A. I can't say for sure. I know there was a

prior meeting where we had other people.
Q. Okay. Well, let's talk about the prior

meeting. When did the prior meeting with Mr. Conley on

this issue occgur?
A. T believe that was in the prior month.
Q. And where was the meeting?
A. I don't recall the exact location of the
meeting.
Q. Who was in it?
A. I think probably my assistant city manager.
Q. Who was that at the time?
A. I believe it was Laura Huffman at the time.
Q. Okay.

A, And possibly Pat Murphy, and I'm sure the
pastor, although I can't recall his name. There may
have been one or two other staff there.

Q. Mr. Conley?

A. Yeah, and Mr. Conley.

Q. and what was the purpose? How did the meeting
get —- how did it get set up?

A. I don't recall the particulars of that. It
may have been called by my ACM or it may have been just

requested by Mr. Conley or the pastor.
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Q. Wwhat was the purpose of the meeting; do you

recall?

A. T think it was to talk about the proposed

religious assembly use.

Q. What were you told in that meeting about the

outdoor amphitheater?

A. I don't recall the particulars of it, buf I'm

sure we discussed the use of the property in general.

0. Okay. Are you speculating or are you
recalling?
A. I'm recalling that we had a general discussion

of the property.

Q. Okay. During the course of the meeting was
there any suggestion that community involvement for the
prospective use and development of that property be

solicited?

i I -- normally -- and I cannot say absolutely,
but normally we would say it's always wise to talk to
adjacent property owners about any use that would be
coming.

Q. Tn the letter that's part of Exhibit 13 from
Mr. Conléy, he suggests that they had met with adjoining
neighborhood representatives and had offered to restrict

uses of the amphitheater. Did you have any discussions

with him about that?

2

s
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A. T'm sure I did.

Q. Do you recall what he told you?

A. oh, I think there was a willingness,
certainly, to further restrict the property.

Q. pDid he tell you who they were talking to?

A. I do not recall.

Q. Did Mr. Conley or did you otherwise determine
that the neighborhood associations were definitely
interested in what was going on with this property?

A. I don't think that -- or the specifics came up

in regards to that.

Q. Okay. That wasn't my cquestion.
A, I'm sorry.
Q. Did you come to understand that the

neighborhood associlations were interested in what was

being proposed as an out ==

A. As a result of this particular discussion?
Q. In general. I mean -~

L. In general, 1 mean, no ==

Q. Let's go back.

A. Sorry.

Q. This discussion was precipitated for the

purpose of talking about plans for the property,

correct?

A. Yes.

¢
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Q. Okay. And in particular, to determine whether

or not a religious use classification was going to be

permissible?
a, Yes.
Q. and whether or not an outdoor amphitheater was

part of a religious use that was permissible under the
zoning classification?
A. I'm sure it was discussed.

Q. Okay. And is it your understanding from that
discussion, or otherwise, that the neighborhood
associations would be very interested in that
determination?

A. Not at that particular time.

Q. Ookay. You didn't think that the neighborhood
associations were going to be interested in --

A No, I don't think --

Q. Excuse me, let me finish my guestion.

A. Sorry.

Q. You didn't think that the neighborhood
associations were going to be interested in the
construction of 1,000-seat-plus outdoor amphitheater in
the middle of their neighborhoods?

A. I believe it was discussed. 1 believe there
probably would be a concern. I think the meeting more

pertained to what would be required to go construct the

2/20/2013(
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church.
Q. The church or the church and an outdoor
amphitheater?
A, The discussion was the campus, &as there was a

-— an exhibit, which I don't see here, I think it was
like a conceptual map that kind of showed the layout of
the property.

Q. So you knew at the time of this meeting tﬁat
what was being contemplated was a campus, not a church
building, correct?

A. I don't know what you use for a campus
definition, but there were --

Q. You used it, I didn't. So --

MS. EDWARDS: Objection.

0. (By Mr. Taube} -- what did you use when you
said "campus"?

A. Well, there would be buildings, parking,
various types of buildings.

Q. You knew that the contemplated development was
a campus, yes?

MS. EDWARDS: Objection, form.

A. The proposed layout was that conceptual.plan.

Q. (By Mr. Taube) And that campus included an
outdoor amphitheater?

A. It had an amphitheater building.
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Q. When you say "amphitheater building," what do
you mean?

b, A building that -- it's an amp- —- well, I
don't know how to explain. There's an amphitheater
puilding that would be on the property and that —-

Q. Not an enclosed structure.

A, There are enclosed structures on the property,
put the amphitheater building, what I recall,.was a
religious assembly use that would be used in the manners
of the other buildings on the property.

MR. TAUBE: Objection, nonresponsive.

Q. (By Mr. tfaube) You understood, Mr. Guernsey,
+hat the amphitheater would be an open-air theater, not
an enclosed building, correct?

A. Not an enclosed structure.

Q. Was there any discussion, Mr. Guernsey, either
in November or December of 2008 with Promiseland West
about including the neighborhood association in the
planning and utilization of the property or use of the
property?

A. I don't believe there was a 1ot of discussion
ébout.neighborhoods other than saying it's probably
important to +alk to them. At that time, I don't think
they had a detailed site plan that had been prepared.

Q. Mr. Guernsey, how long did the meeting last in

M
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would be approval -- well, approvals later omn.

They state in here that the -- where is
it? It says in here the amphitheater building would be
used for the exact same type of activities as the indoor
or auditorium but in an outdoor setting. And so the
amphitheater building was actually the same use as the
auditorium building, which is the sanctuary building.

Q. Didn't we just make a —-- see a determination
made by the City previously that just because the same

activities that occur indoor doesn't mean they're

permitted outdoor?

A. There's no distinction for religious assembly
use like there is for outdoor entertainment or indoor
entertainment, or outdoor sports and recreation or
indoor sports and recreation. That distinclion is not
made. There's not an outdoor religious assembly or
indoor religious assembly use.

Q. What's the definition for religious assembly,
Mr. Guernsey?

A. "Religious assembly use is a regular organized
religious worship or religious education in a permanent
or temporary building. The uses exclude private primary
or secondary educational facilities, community
recreational facilities, daycare facilities, parking

facilities. And a property tax exemption is prima facie
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evidence of a religious assembly use."” And I just read
that from the Code.

Q. In a building, correct?
A, It says that organized religious worship or

education in a permanent or temporary building. It
doesn't exclusively say that it has to be indoors or
outdoors with respect to indoor or outdoor or sports and
recreation or indoor or outdoor entertainment. Those
are distinctions that are made under the Code.

Q. Is there some definition for a building that
you're utilizing?

A. Well, this is a building. The amphitheater is
a building.

Q. I'm asking you if you have a definition for a
building that you're utilizing in making a determination
that religious assembly doesn't have to be inside, that
it can be outside. What's the definition that you're
using of a building, Mr. Guernsey?

A. Roof supported by walls. But I believe
religious assembly aclivities could take place outdoors.
Q. Mr. Guernsey, is the outdoor amphitheater,

does it have a roof supported by walls?

A, The amphitheater building does, to my
knowledge.

Q. Have you seen some plans or specifications

2/20/2013€ i
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MS. EDWARDS: Objection, form.

Q. (By Mr. Taube) On what?

a. Well, religious activities certainly take
place outdoors where they're on church property.
Weddings, you know, Sunday School events that might take
place, Easter sunrise service, the prayer garden I spoke
of earlier, those are typically not indoors. 1I'm not
sure -- I guess I don't understand your question.

Q. The issue that I thought you were making a
determination on is whether or not an outdoor
amphitheater was a ~- was considered an accessory use to
religious assembly. And in order to constitute an
accessory use to a religious assembly, didn't you have
to determine that it had to meet the definition of
religious assembly? Right?

A. I determined it was a religious assembly use,
and it was a principal use since, as described by
Mr. Conley, the activity that would be taking place
indoors in the auditorium building would be the same as
taking place in the auditorium building.

MR. TAUBE: Objection, nonresponsive.

Q. (By Mr. Taube)} My question, Mr. Guernsey -
A. I'm sorry.
Q. ~- very specifically is, in Mr. Conley's

letter, the first paragraph says, "Thank you for meeting

mn
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Q. Yes.
A, And we spoke to a building inside or outside?
Q. We spoke to a building.
A. An activity being inside or outside?
Q. Yes, sir,.
A, Okay. The following uses are listed as

accessory uses. Not all of these accessory uses may be

inside or outside. Some of these, a refreshment stand,

may be inside or outside as it relates to a civic use.
Q. Mr., Guernsey, section 25 --

MS. EDWARDS: 1I'm sorry, we really do

need to take a break.

MR. TAUBE: Can I finish my questions on

this topic?

MS. EDWARDS: How much longer? I need a

break,
MR. TAUBE: Go ahead.
(Break from 2:55 p.m. to 3:03 p.m.)
Q. (By Mr. Taube) The meeting that occurred in

November of 2008, that was requested by Ms. Huffman,
wasn't it?

A, I can't say for sure.

Q. How did it get communicated to you that there
was going to be a meeting that required your presence?

A, Usually it's by an Outlook invitation.

\l
e
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Q. Do you recall specifically whether you talked
to Ms. Huffman about who had told her they needed to

have a meeting with you on this issue?

A, No, not in particular. Usually I would just

be invited to the meeting.

Q. Had you had any prior communications from the

church prior to the meeting that you had with

Ms .,  Huffman?
A, No.
Q. And can anybody send you an Outlock invitation

and get a meeting scheduled just because they want it?

A, People ask.
Q. Okay. But normally somebody would have to ask

you for a meeting and you would have to agree, correct?
A. Correct.
Q. In this particular case, this meeting was

requested by Ms. Huffman, wasn't it?

A, I can't say for sure.

0. Is that what you believe?

A, I believe, since she was present. And I want
to say it's Ms. Huffman. I don't think Sue had started
yet,

Q. And did you have any discussions with

Ms. Huffman prior to the meeting about the nature of the

meeting?
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A, No.
Q. Were you told that there had been a prior

communication to the church that an outdoor amphitheater

wasn't permitted under a religious assembly

classification?
A. Not that I'm aware.
Q. No one ever told you that?
A, No.
Q. Did you -- and is it your testimony that you

didn't ask why you had to go to a meeting with
Ms. Huffman and a church -- Well, strike that.

Pretty unusual, isn't it, for Ms., Huffman
to request a meeting with you and a landowner. I mean,

that doesn't happen every day, does it?

A. Not every day. It's not uncommon. Even today
Sue Edwards, my manager, would sometimes schedule a
meeting and I would sit in, perhaps with other staff,
Chuck Lesniak, for instance, who is the current

environmental officer, may sit down for some preliminary

meeting on a project.

Q. But it's a meeting with Ms. Huffman present,
okay, would have been requested by Ms. Huffman, wouldn't
itw

A, I believe so. Like I said, I can't say for

sure. I've answered that a couple of times now, so --

Ao
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used for a religious assembly use in my response.
MR. TAUBRE: Objection, nonresponsive.

Q. (By Mr. Taube) Mr. Conley tells you that this
facility, the indoor facility, would be available for
non-religious non-profit civic uses; yes or no?

MS. EDWARDS: Objection, form.
A. Yes, if you take the letter out of context.-
Q. (By Mr. Taube) Well, I just read the letter.

How can I take it out of context?

A. I think you have to look at the entire letter
in order to address his question and look at my entire
response to the answer to his letter.

Q. Well, his question was whether or not an
outdoor amphitheater is an accessory use, right? That's
the specific question that he asks you, and you don't
response to that, do you, or do you tell him no?

A. I respond by saying that it is a religious
assembly use, is part of the primary use for both the
building as he describes it, the indoor auditorium, and
the amphitheater building.

Q. So, Mr. Guernsey, is the response to
Mr. Conley's Question whether an outdoor amphitheater is
considered an accessory use, the answer to that question
is no?

A. Correct.
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Q. And it's your testimony that notwithstanding
the fact that Mr. Conley says that there are specific
non-religious uses that would be made of this facility,

that that's still a religious assembly use; is that

right?
A, Based on his letter and my response, yes.
Q. And is it your testimony, Mr. Guernsey, that

because there is a primary use for religious assembly,

that the fact that there are non-religious non-profit

civic uses being made of that facility doesn't matter?
MS. EDWARDS: Objection, form.

A, Could you clarify?

Q. (By Mr. Taube) Your testimony is that
because ~- and let's 7just look at your e-mail. It says,
"Since the worship building and the outdoor amphitheater
are being primarily used for religious assembly uses, I
don't see a problem with these two facilities
co-locating on the property."

A, Yes.

Q. So the fact that Mr. Conley's statement that
the facility would be used or available for
non-religious uses means that the non-religious uses are
irrelevant so long as they are subordinate to or, in
your words, not the primary use for the building?

A, They're incidental, in that religious assembly
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uses throughout Austin provide their facility for use by
other non-profitis, you know, for other activities,
whether it's, as he mentions in here specifically, Boy
Scout/Girl Scout meetings, could be a neighborhood
meeting. You know, there are numerous things that
happen within a religious assembly use that may not
solely be around worship.

Q. So your testimony is that any use which is

incidental is irrelevant?

A, I'm not saying it's irrelevant. What I'm
saying is the primary use still must be the religious
assembly use for worship. It still would have to be
considered a tax exempt property based on the
definition. Il couldn't be those things like a daycare
or secondary educational facility or primary educational
facility. But there are activities which a church does,
whether storing food or clothing for the homeless and
handing that out, having Boy Scout/Girl Scout meetings,
which I think is very common. Those are things that a
church would normally allow and use as part of their
facility which may not be directly going in for a Sunday

or Wednesday or Saturday worship.

Q. The church would only have outdoor concerts?
A. I'm aware of in -- no, but I'm aware that
there are benefits that take place on -- you know, in
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services?
A, I do not know. They are —— I assume when

somebody dies or gets married, it might be held in that

same facility; I don't know.

Q. How many days does the Promiseland West Church
plan to use the outdoor amphitheater for wedding
ceremonies?

A. I don't know.

Q. How many days a week does the Promiseland West
Church plan on using the outdoor amphitheater for

concerts?

A, I don't know. Right now I'm not aware that
they have an outdoor amplification permit. So unless

they're acoustic, I'm not sure.

Q. How many days a week does the Promiseland West
Church plan on holding civic neighborhood meetings in

the outdoor amphitheater?

A. I don't know.

Q. How many days a week does the Promiseland West
Church plan on utilizing the outdoor amphitheater for
public meetings or graduations?

A, I don't know.

Q. And it's your testimony that religious
assembly is a principal use outdoors; is that correct?

A, The religious assembly as defined by the Code,

2.
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which I read earlier, is an activity that can take place
in a building or could take place out of a building, and
that our Code does not distinguish between indoor or
outdoor religious assembly use.

Q. Again, Section 25-2-6(B) (41) defines
religious --

A. Wait, 25-2°7

Q. 25-2-6 -- you were just looking at it -- sub
(B) (41), definition for religious assembly?

A, QOkay.

Q. ", ., is a regular organized religious worship
or religious education in a permanent or temporary
building," correct?

A. Correct.

Q. And it's your understanding that a building is
-- can be indoors or outdoors; is that right?

A, Building; roof, walls, floor. aAnd the
amphitheater building, as far as I know, is a building.

Q. A building can be either open-air or closed;
is that your testimony?

A. I'm not sure. By open-air, it's not enclosed
but it is a building.

Q. Is the -- for example, is The Backyard, is

that a building?

A. I've never been to The Backyard. I'm not sure
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A. Okay. I see —-
Q. They're on 2516 as an interested party,

correct?
A. Right.
And the Hill Country --

Q
A, William Dabbert?
Q William Dabbert.

MS. EDWARDS: I'm sorry, I don't see

where that's on 2516.
MR, TAUBE: Bottom left-hand column.
MS. EDWARDS: Oh, thank you, uh-huh.

Q. (By Mx. Taube) And then the Hill Country
Estates Homeowners Association, Charlsa Bentley.

A, Bentley. Yes, I see that.

Q. So no question that my clients are interested
parties as it relates to that site plan application,
right?

A. Right. I'm assuming these came from the site
plan files and that they are accurate, and I have no
reason to believe otherwise.

Q. It didn't come from me. It comes from your

documents.

A, Right. And it is the second site plan we're

talking about, too.
Q. And are you familiar with the Board of
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Adjustment rules?

A. Generally. I don't have them committed to
memory.

Q. Well, I'll help you.

(Exhibit No. 21 marked.)

Q. (By Mr. Taube) I'm going to hand you what's
been marked for identification as deposition Exhibit
No. 21. Mr. Guernsey, can you confirm that those are
the "Rules of Procedure for the Board of Adjustment and

Sign Review Board"?

A, Yes, as adopted, I guess November 24th, 2008,

they appear to be —-- they appear to be correct.

Q. Take a look at Exhibit 21, the Board of
Adjustment rules, under the heading of "Standing"
(C) (5).

A, {C) (5). (Witness complies.) Okay.

Q. It's correct, is it not, Mr. Guernsey that --

Well, first let me ask you this: The Board of

Adjustment Rule Article 1 -- excuse me, {C) {L1l}.
A. (C)(1})?
Q. Yes, sir. It talks about "Standing." It

says, "Appeals to the Board of Adjustment may be filed
by the agent or owner of property ... or by any
aggrieved or by any city officer -- or any person

aggrieved, or by any City officer, department, board."
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So it doesn't have an interested party
definition like we just looked at with regard to the
City Code, even though my clients, you've already
agreed, are interested parties, correct?

A. It does not reference one on this section.

Q. And you would also agree with me, would you
not, Mr. Guernsey, that the determination as to who has
standing to appeal is made under (C) (5) by the Board of
Adjustment, not by somebody else. It says, "If the
Board, on hearing the evidence regarding the applicant's
standing, dismisses the appeal for lack of standing, the
Board's action shall constitute a f£inal order.”

In other words, it's the Board that's
making that decision, not somebody else, correct?

A. If there was something before them, they have
that ability, yes.

Q. Now, the Board of Adjustment Rules state --
Well, first, is there a city form for an appeal of an
administrative decision that is not an interpretation?

A. Say that again.

Q. Is there a form for an appeal of an
administrative decision, for example by you, a land use
decision?

A. There is a, I guess you, could say an

interpretation form that the Board of Adjustment has.

207 ‘)L
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Q. Could the approval of the restrictive covenant
be appealed as an administrative land use decision?

A. I would need time to think about that.

Q. Well, why is it something that you hesitate on?

A. Because it's not necessarily -- a restrictive
covenant of this type is not necessarily one that is
required by the City. It can be certainly offered by an

applicant. A site plan application, I guess that issue

could come up.

0. Is it your testimony that your December 2008
e-mail did not take the offer of a restrictive covenant
as part of the consideration for your decision?

A. I don't think that my response to Mr. Conley
accepted or rejected that offer. And I would -- let me
go back and I'll look at my e-mail. I don't think I
spoke to that. (Witness reviews document.)

I did not address it in my response back
to Mr. Conley on December 23rd, 2008.

Q. So it is it your testimony, Mr. Guernsey, that
the restrictive covenant was unnecessary?

A. It was not necessary for my response back to
Mr. Conley back in 2008.

Q. Was it --

a. IRERES

Q. Go ahead.
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A. And I think it was something that was asked
for by staff, obviously, in 2011 and they offered it and
we accepted it.

Q. Is it your understanding that the restrictive
covenant and your determination of land use in December
of 2008 are the same?

A, is that one of these exhibits that we've
already had, tﬁe covenant? |

Q. Not yet.

I'm asking you if it was the same, if it
was the same —-- In other words, is the covenant and
your determination of religious assembly based upon the
anticipated use of the property, is it one in the same?

MS. EDWARDS: Objection, form.

A, Yes, generally.
Q. (By Mxr. Taube) What's not the same?
A. I would have to go back, you know, five --

Two or three years ago versus, you know,
five years ago is a big difference in time, and I guess
I would like the opportunity to see what the covenant is
and see what Carl had offered to look at.

.Q.- Sure.

(Fxhibit No. 22 marked.)

Q. (By Mr. Taube) Mr. Guernsey, I'm going to

hand you what's been marked for identification as

U.S. LEGAL SUPPORT - AUSTIN, TEXAS
(800) 734-4995

40



10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

GREG GUERNSEY 2/20/2013
231
Q. S0 it's your position and your testimony that

a large-scale music event could be religious assembly so
long as it has some, what, religious purpose, religious
affiliation? What are the conditions upon which it
might comply?

A. Well, you know, I could -- there could be'an
event that would occur on the property where vou had
some large choir that was signing Christmas carols or
something along that line where it would be a larger
event where the congregation would show up, others might
be invited to join the congregation, whether they're

members of the church or not.

Q. How about a secular rock concert for the
purpose of raising money for the church; is that a
religious assembly use?

A. It possibly could be. I'm not sure of the --
I've never gone to a, I guess a religious rock event,
but there could be some -- something that would be a
fundraiser for a charity that the church works on or the
youth group could be certainly having some event along
that line.

Q. Is it your testimony, Mr. Guernsey, that so
long as the event that occurs at this outdoor
amphitheater is somehow related to financing or funding

for the church, that it falls under religious assembly?

79
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So just as an example: How about a car bashing, okay,
Oor a car race that raises money for the church; is that
a religious assembly use, sir?

A. I guess I would =-- well, I would need more
information. I would go back to what the definition is
of religious assembly use. 1Is it still tax exempt?

It's not one of those things that's listed as. a use
that's affiliated with a primary or secondary
educational facility, it's a daycare that is connected,
tied to the church in some manner. I guess that there
could be some charity event, somebody donates a vehicle
to the church, like in public radio, and I don't know
how that would interact. I know churches sometimes have
raffles for items, if it was a raffle thing that you get
a take a whack at a car to raise money for the church or
for a charity or something.

0. Let's say the band AC/DC decided to get
together and put on a promotional fundraising event for
the Promiseland West Church. Okay? Would that -- and
sell tickets to the public. Would that event be covered
under religious assembly?

A, I-think I'd still go back to the definition,
and if you said it was the Gatlin Brothers singing
gospel tunes versus AC/DC, I think it gets hazing

through that whole thing.

2
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Q. So does it matter what the content of the
music is as opposed to the performance or the people

that are doing it?

A. I think it has to do with, really, what is the

religious activity or the benefit to that religious
assembly use that's really there.

Q. Who makes that decision? You?

A, Partly me, partly the Travis County Appraisal
District.

Q. How does the Travis Counity Appraisel District

determine whether the Gatlin Brothers are performing a
religious concert or not?
MS. EDWARDS: Objection, form.

A, As I said, if they are still deemed to be a
tax exempt and sanctioned by the Appraisal District as a
tax exempt entity, the definition still brings me back
to being a religious assembly use.

Q. (By Mr. Taube) So it's your testimony, sir,
that as long as the Promiseland West Church maintains
its tax-exempt status, regardless of the nature of
events that occur in that outdoor amphitheater, so long
as it has some relationship to the church, like a
fundraising event, it is permitted. Is that fair?

A, Generally, yes.

Q. Mr. Guernsey, take a look, if you would,
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please, at Exhibit No. 11, and specifically at Page

No. 2.

A. {(Witness complies.)

-Q. There is a listing of things that are -- well,
it's a carryover. It says, "The buildings and outdoor
amphitheater located or to be located on the Property
will be subject to the following limitations." Then it
goes "A. Religious Assembly Use will be permitted (as
defined in the Austin Land Developmenlt Code), including
such uses as: Woxrship services; musical or theatrical
performances; weddings; and funerals."”

Have I read that correctly?

A, Yes.

Q. So music and theatrical performances under
this restrictive covenant, regardless of whether it is
of a secular or religious nature, would come under
religious assembly use?

A, There's a tie under part A back to the
religious assembly use. If it had no affiliation with a
religious assembly use and it was just simply bands

every weekend charging a cover charge to get in, similar

to The Backyard, then it probably would not be a

religious assembly use any longer.

Q. Mr. Guernsey, if you look at C, it says,

"Religious Assembly Use may include occasional
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charitable events (including concerts and performances)
for the benefit of an individual or family in need or
for a charitable organization or charitable cause.”

I read that correctly?

A, Yes.

Q. Who determines what "occasional'" is?

A. I think that goes back to looking at, again,
the definition that I had to work with. You know, you
spoke several times of the frequency of that. They may
be putting their tax exemption in jeopardy if it -- if
it was something that actually started, no longer doing
a worship service, they were actually putting on
performances in lieu of doing worship in that facility,
that would be a -- raise a little concern of whether or
not they're really doing a religious assembly use.

MR. TAUBE: Objection, nonresponsive.

0. {By Mr. Taube) My question, Mr. Guernsey, is,
who determines what "occasional" is for the purpose of
enforcing this Restrictive Covenant?

A. It would probably end up being the Code
Compliance Department.

Q. So does that include you?

A. They may consult me, but the Code Compliance
Department is the enforcement arm of the City of Austin.

And there may be also questions, although I don't know
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how that would work, by the Appraisal District.

Q. How's it being monitored?

MS. EDWARDS: Excuse me. Let's go off
the record for just a minute.

MR. TAUBE: Sure.

(Discussion off the record.)

Q. (By Mr. Taube) Who's monitoring whether it's
occasional or not? Who gets to monitor that? Is it
Code Enforcement?

A, Code Enforcement, if they receive a complaint,
would go out and investigate.

Q. But not otherwise?

A. But not otherwise unless there's some other
permit requirement in the city that may have a
limitation, such as an outdoor music venue permit, which
is an annual permit. Then APD may come out and enforce.

Q. So if I'm a neighbor, Mr. Guernsey, and I say,
you know what, more than once a month is more than
occasional, and this happened twice a month, and I make
a complaint to Code Enforcement, how does Code
Enforcement determine whether or not they're complying
with the restrictive covenant or not?

MS. EDWARDS: Objection, form.

A, I'm not sure what -- how they would go out and

enforce that. Normally, we try to work with all
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property owners to make sure that it's not an issue.

Q. (By Mr. Taube) And to the extent that a Code
Enforcement officer determined that it violated the
restrictive covenant, what would they do?

A, I think their typical process, and I'm not
intimately involved, but that they usually give a

warning to the property owner, and then they may follow

up in taking an action, like brining them into municipal

court.

Q. Like what, red tag? What is the action?
A notice of violation, I think is what they
use.
Q. Mr. Guernsey, if you look at G, Exhibit
No. 11, G on the second page, it says --

A. On the second page?

Q. Yes, sir.
A, Okay.
Q. It says, "The restrictions in this Article I

are imposed as conditions to Site Plan No. 2011-0185C
and apply to the extent that an outdoor amphitheater
remains part of the principal religious assembly use."
You see that?
A. Yes.
Q. So if the site plan expires, does this

restrictive covenant go away as well?

L
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A, Well, a covenant would have to be terminated,
and my guess is there is a section in here that speaks
to the termination of this. So even 1f the --

Q. I didn't see any.

A. Oh, I'm sorry. On page -- usually it's at the
end.

Q. Yeah, there's something in D that says this-
may be modified, amended or terminated only by joint
action of both the director and owners of the property.
So, in other words, unless the owners of the property
agree that this restrictive covenant goes away, it
doesn't, right?

A. Right. These conditions would remain on the
property. And a restrictive covenant by its nature is

generally being something more restrictive, not less

restrictive.

Q. Even though it says that these restrictions
are imposed to the extent that an outdoor amphitheater
remains part of the. Excuse me -- that are conditions
to Site Plan No. 2011-0185C, correct?

A. Correct.

Q.  Mr. Guernsey, I had asked you previously
whether or not you were aware of whether City staff was
aware of the public statements made by Promiseland West

Church in connection with the intended use of the
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property in connection with its consideration of the
site plan that was approved. Do you remember that?

A, Yes.
0. Take a look, if you would, please, at Exhibit

No. 17.
A. Seventeen.
Q. And specifically, Mr. Guernsey, at Page 2714.
A. (Witness complies.) 0Okay.
Q. Under U-1.
A, U-1, ckay.
0. And U-2.
A. (Witness complies.) Okay.
Q. It says, "The engineer's response letter

states that the amphitheater is intended for religious
assembly use only, however, the owner was quoted saying
many non-religious events will take place in the
amphitheater, including 'graduation ceremonies,
recitals, ballets, family movie nights, jazz concerts,

and other events.'"

Did I read that correctly?

a. Yes. And it also says "Austin Chronicle
article.”
Q. It says the Austin Chronicle quotes the owner

as saying. Quotes the owner as saying. 8o is it your

understanding that the City looked into the veracity of

239 ‘Np\
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the owner's statements and limitations on the use of
this and ignored what was reflected in Ms. Graham's

comments to Site Plan Application 0185C?

A. Well, these are reiterations of comments from
the site plan that expired, the previous site plan.
That's what it states at the top here. So I think she
was bringing those comments to light in this
application. So I guess I'm not quite understanding the
question.

0. The question is, is it your understanding that
the City ignored the public statements of the, quote,
"owner" that specified that the ocutdoor amphitheater
would be used for "many non-religious events, including
graduation ceremonies, recitals, ballets, family movie
nights, jazz concerts, and other events"?

A, I don't think it was ignored because it's
stated actually in this document and was brought to the
property owner, the applicant's agent's attention,

Q. And the response to bringing it to that
attention was the restrictive covenant?

A. I think it's the approval of the site plan
with ;ts conditions and restricltive covenant.

Q. Which includes a restrictive covenant that
says, occasional charitable events, concerts and

performances, which by your definition could include an

T
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