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2016-2017 Cultural Services Agreement
Between the -

City of Austin - :
and

This 2016-2017 Cultural Services: Agreement (“Agreemeﬁ't”')“is entered into by
and between the City of Austin, Texas, a home-rule mumclpal corporation situated in
Hays, Travis and Williamson Countics (“Clty”) and .. ,a non—proﬁt tax-
exempt organization, hereinafter referred to as “Contractor.”

Ree“itals

1. Subsection 351.101(a)(4) of the Texas Tax Code authorizes the use of revenue
from the City’s hotel occupancy tax to promote tourism and the convention and
hotel mdustry, and that use mcludes the following: the encouragement,
promotion, improvement; and application of the arts, including instrumental and
vocal music, dance, drama; folk art, creative writing, architecture, design and

allied fields, painting, sculpture, ‘photography, graphic and craft arts, motion
-+ " pictures, radio, television, tape and sound recording, and other arts related to the
; .,‘E‘presentatlon performance -execution, and exhibition of these major art forms;

2. The_.Clty has adopte'd:'a budget"for expenditure of a portion of funds to be received
from the levy of Hotel Occupancy Taxes and included therein is an allocation of
monics for the purposcs sct forth in subsection 351.101(a)(4) of the Texas Tax
Code; :

3. Contractor was chosen for the following project after application and evaluation
of the project; and,

4. The City wishes to engage the Contractor to carry out a cultural service project as
described in this Agreement.

Now, therefore, the City and Contractor for and in consideration of the covenants
and agreements set forth below, the sufficiency of which is hereby acknowledged, agree
as follows:
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1. Administration of Contract. The Cultural Arts Program Manager of the
Economic Development Department shall be responsible for the administration of
this Agreement.

2. Contract Term. The term of this Agreement shall begin on or about October 1,
2016 and shall terminate on or before September 30, 2017, unless extended in
writing by mutual agreement of both parties. No extension shall be granted
beyond September 30, 2018.

3. Work Statement. The Contractor shall provide, oversee, administer, and carry out
all of the activities, services, and requirements set out in the Work Statement
attached hereto as Attachment A, incorporated. by reference for all purposes
(“Project”). The Contractor shall at all times perform this Agreement as an
independent contractor and the City will not be responsible for reporting or
paying Contractor’s, their subcontractors’ or employees’ taxes or other similar
levies that may be required by the United States Internal Revenue Service or other
federal or state agency. This Agreemient in no way obligates the City to provide
material, equipment, transportation, or-labor to .assist in the production and
fulfiliment of the Projéct,. except insofar as such Project takes place at City
facilities where the City agrees.in advance and i in. writing to provide reasonable
on-site arrangements. : Lo :

4. Changes in- Work Statement The City may, from time to time, during the term of
this Agreement request: changes-in the Work Statement to be provided by the
Contractor;. such changes, which may include an increase or decrease in the
amount of the Contractor’s compensation and scope of work, shall, after
~agreement between. the parties hereto, be incorporated in a written amendment to
~ this Agreement. Before becoming effective, any amendment to or modification of
* . this Agreement shall be in writing and signed by both parties; no agent of the City
. shall have the power to waive this provision. Contractor shall not commence any
additional or revised work from the Work Statement unless approved by the City,
and any work commenced by the Contractor not approved by the City shall be at
the Contractor’s sole cost and risk.

5. Project Budget.  The City agrees to pay Contractor for expenses incurred pursuant
hereto, in accordance with the Project Budget, which incorporates all changes
from the budget initially submitted to the City (“Project Budget”) as shown on
Attachment B, incorporated by reference for all purposes. The City's obligations
under this Agreement shall not exceed the amount of $ total from the
Cultural Arts fund.

6. Budget Reallocation. Within individual program budgets for the use of City
funding, the Contractor may reallocate funds in the Project Budget among the
various line activities and categories not to exceed twenty percent (20%) of the
City funding, provided the Contractor notifies the City in writing and provided
the maximum contract obligation stated in the Project Budget is not exceeded.
Reallocation of City funds among the various line activities and categories in
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11.

12,

excess of twenty percent (20%) of the City funded Project Budget shall require
submission of a revised Project Budget, written certification by the Contractor
that such changes do not represent a substantial change in the Work Statement for
the activities covered by this Agreement, and the written approval of the City.
This revised Project Budget will become an amendment to this Agreement.
Funds allocated for sponsored projects shall not be transferred without the
approval of the City.

Limitations of State Law. Contractor acknowledges the funds provided pursuant
to this Agreement are funds made available through the City's Hotel Occupancy
Tax, and that the Contractor is bound to comply with state law applicable to the
levy and use of such tax money authorized:in chapter,351 of the Texas Tax Code.
No Project funds provided hercin shall” be utilized for other than the
encouragement, promotion, improvement, and appliba:t'ibn of the arts and all
expenditures shall be in full conformity to Section 351.10% of the Tax Code. The
City shall have the right to recover all funds not expended in full conformity with
Section 351.101 of the Tax Code, and assess any costs or fines- mcurred by the
City due to Contractor’s fatlure to comply. Wlth the law. s

Non-Automatic Renewal of Fundmg The Cltys obligation to pay shall not
extend beyond the term of th1s Agreement

Reapprogriatlon of Funds. Durmg the term of this Agreement should cumulative
expenditures -for this Project reflect a rate of expenditure lower than what would
be projectéd from the Project Budget based on the period of time under contract
or the percentage of services rendered,: the Contractor hereby agrees to re-budget

_ the funds and act1v1t1es sub_]ect to approval by the City.

"'Non Obllgatlon of General Fund Ttis expressly understood that this Agreement
“in no way obligatés the general fund or any other monies or credits of the City.

The City shall have the right to reduce funding in the event Hotel Occupancy Tax
revenues fall short of the anticipated revenues.

Maxlmum' Compensatmn and Method of Payment. Contractor agrees that the
amount set- out in. Section 5. above shall constitute full and complete
compensation for all services and expenses incurred under this Agreement. It is
expressly understood that,. in no event, except where this Agreement is
subsequently amended in a writing signed by both parties, shall the total
compensation and money paid to Contractor hereunder exceed this maximum
amount, Contractor agrees to limit its expenditure of monies to be received
hereunder to those specific terms and amounts set out in the detailed, line-item
Project Budget, and to those activities with accompanying limitations described in
the Work Statement.

Refund and Other Remedies. The Contractor will refund any sponsoring fee to
the City if any applicable sponsored project is terminated or cancelled. The
Contractor shall refund to the City any amounts paid for expenses or charges not
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within the Project Budget, if there is a violation of a term of this Agreement, or
not spent in compliance with state law. The City shall be authorized to deduct
any such amount or charges as a claim against future payments otherwise due the
Contractor under this Agreement or any future contract. In addition, the City may
deduct from current invoices any or all prior year(s) audit exception debts or other
debts owed the City as a result of actions or inaction on the Contractor's part
which led to or contributed to the audit exception(s) or other debts under this
and/or prior contracts. The City may withhold funding under this Agreement if
reports for prior contracts have not been submitted as required until such time as
Contractor comes into compliance with the City's reporting requirements. In the
event of a termination of a sponsored project, the Fiscal Sponsor shall refund to
the City all City funds related to that prQ]CCt

13. Expenditures During the Last Three Months. SupplieS'p_urchased with City funds
during the last three (3) months of this.Agreement, which are not likely to be fully
used during that time and any other'major (§100.00 or more) purchases with City
funds during the last three (3) months of thlS Agreement shall be subject to
approval in advance by the. C1ty S —

14. Non-Expendable Propertv. 'Ow"nership and  possession of permanent non-
expendable property purchased under this Agréement or with funds provided
under this Agreement shall, upon termination of this Agreement, become the
property of the City.- All non-expendable property and records necessary for a
complete audit shall be insured against fire, loss, and theft for a period of four (4)
years after the expiration or termination of this Agreement.

15.  Program Income and Match: 'Document'a'tmn All program income earned as a
- result of the activities authorized in the Work Statement may be retained and used

by the Contractor, subject-to review by the City and to any applicable provisions
* . that may be included in the. Work Statement or state law. Contractor shall notify
the ‘City of expected - project income from sources other than the City and shall
report to the City, in.writing, about the delivery of such income (c.g. grants
received, denied, etc.). ‘Contractor is obligated to meet the match requirements as
specified’ in the Cultural Arts Funding Programs Guidelines and the Work
Statement. “"Contractor shall seek other support when a required match from one
source is not forthcoming. In the event that Contractor fails to raise the required
cash match, the City shall have the right to reduce its payment obligations
proportionally, or to terminate this Agreement, or in such manner as it may deem
appropriate. '

16.  Fiscal Procedures. Records, fiscal procedures and documentation of transaction
costs shall be true and correct and comply and be maintained in accordance with
established procedures with respect to all matters covered by this Agreement.
Failure to do so will result in termination of this Agreement.

17. Employer-Employee Relations.
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A. Contractor acknowledges and understands labor-management cooperation on
matters such as productivity, quality of work, safety, and health are important
community values to the City, as a market participant, whenever City property
is used. Contractor understands that federal law protects the rights of its
employees working under this Agreement to form, join, or assist labor
organizations, to bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for purposes of collectlve
bargaining or for other mutual aid or protectlon

B. As essential consideration for the City to enter into this Agreement,
Contractor agrees to comply with all federal labor laws concerning the
protection of these employee rights. Any final finding by a National Labor
Relations Board administrative law judge and,if applicable, affirmed by a
federal court of appeals of an. unfair labor practice committed by the
Contractor involving employees.performing work under*this Agreement shall
constitute a breach of this Agreement and the City may seek all remedies
against the Contractor as provided for in thlS Agreement '

C. Subsection D of th1s'seet10‘n 17 does not-laggly to a Contractor that has entered
into a valid collective bargaining agreement with any labor organization or is

in the process of negotiating a colléctive bargaining agreement with any labor
organization-on the effective‘date of thi"s''-A,c_v.reen‘lent.z=

D._ Contractor further agrees that.- to support the city’s labor-management
cooperatlon values it. shall make best efforts to _negotiate in good faith an
agreement, sub]ect to.any exigent circumstances of the particular contractnf

j'_:w1th—upeﬂ—req-uest—&em- any eguestmg labor orgamzatlon which represents

into a labqr_ peace,n_ag_vreement with such organization which prov1des that
during the term of this ‘Agreement_which establishes the terms under which
- the contractor'and labor organization will cooperate, to include:

(1) the-The Contractor shall net—vielate—anyof the—employee—rights—stated
above  maintain_a. neutral posture with respect to efforts bv the labor
ganlzauon to represent emplovees;

(2) Jthe—The labor organization shall not engage in any strike, boycott,
interference with emplovees, or other economic interference concerning the

activitics work—stoppage—concerning—the—activities—under this Agreement_in

connection with the labor organization’s efforts to represent emplovees; and

(3) the-The Contractor sha ;
eeneemm»g—t-he—&et-wmes—undeHh&s—AgFeemeﬂt agrees to recognize the labor
organization as its emplovees’ bargaining representative if a majority of such
employees designate the labor organization as their bargaining representative
using the card-check method of designation or other system that the labor
organization and Contractor agree results in a similarly fair result.
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18.

19.

20.

21.

22.

23.

Failure to comply with subsection D above shall not constitute a breach of this
Agreement.

E. Contractor agrees to work with the City to develop labor standards and criteria
to use for evaluation of eligibility for the next funding cycle. Council shall

consider in Jasuasy 2017 how much weight, if any, to give contractor’s

conduct thereafier regarding subsection D above in evaluating applications for
future cultural arts funding agreements.

Compliance with Applicable Laws. The Contrédfor shall comply at its own cost
with all applicable federal, state and local laws and regulations.

Tax-exempt status. Contractor shall: =~
A, Maintain its status as a legal hon-proﬁt tax-exempt organization.

B. Comply with any federal or state reqmrements apphcable by virtue of the
Contractor's legal status

C. Comply with any other laws regulatlons or requlrements applicable by
virtue of the Contractor's legal status. -

D. Contractor will notlfy the C1ty w1thm three days of any changes to its tax-
exempt status.

City not 'Obligated to"Third i’_-a-rti'es.k The City shall not be obligated or liable to any

.- party other-than Contractor for the payment of any monies or for provision of any
~.goods or services or the enforcement of the terms of this Agreement unless such
- liability is spemﬁcally agreed to in this Agreement or subsequent written

amendment to this Agreement =

Subcontrzicting No work or services covered by this Agreement may be
subcontracted without ‘the prior written approval of the City, except where
subcontracts -are . spemﬁed as conditions of this Agreement as per the Work
Statement attached- hereto as Attachment A. Any work or service which is
allowed to be subcontracted shall be subcontracted by written agreement on a
prescribed form entitled “Sponsorship Agreement”, and shall be subject, by its
terms, to ecach and every provision of this Agreement, including insurance
requirements. Sponsorship Agreements (if any) shall be included as Attachment
E to this Agreement. '

Assignability. Except as provided for in Section 21. above, the Contractor shall
not assign or transfer any rights under, or interests in, this Agreement (whether by
assignment or otherwise) without the prior written consent of the City.

Conflict of Interest.
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24,

A. No member of the goverming body of the Contractor nor any employee of such
member involved in the planning or implementation of the Work Statement shall
have a financial interest, direct or indirect, in this Agreement other than that
which is derived from employment under this Agreement and any benefits related -
thereto. Nor shall any employee or individual described above have a direct or
indirect financial interest in the sale or rental of any land, matenials, supplies, or
services to Contractor for which contract funds from this Agreement are utilized.

B. Any present interest in this Agreement which is had by any person, organization,
or entity mentioned above in Section 23.A. aboy. ’_'_::'Shall within ten (10} calendar
days of the date of execution of this Agreement 3 fully disclose such interest in
writing to the City. :

C. Any interest acquired henceforth by any of those persons or entities mentioned or
referred to in Section 23.A., above; shall be fully disclosed in a.detailed writing to
the City within five (5) calendar days of acquisition of such mterest once
apparent to the individual mvolved or to the Contractor REER

Termination

3

A. Convenience by the City. The Clty may terminate thls Agreement at any time and
for any reason; mcludmg actual or ant1crpated decreases in Hotel Occupancy Tax
collections, by giving at least thirty (30) days noticé in writing to the Contractor. If
this Agreement is termmated by the Clty for convenience, Contractor shall be paid an
amount which bears the same ratio to the total compensation as the services actually
performéd and completed by Contractor to the total services of the Contractor

covered by -this Agreement less payments or’compensation previously made by the

. City. provided” however ‘that if less than sixty percent (60%) of the services covered

by this Agreement have been performed on the effective date of such termination, the

' Contractor shall be reimbursed (in"addition to the above payments) for the portion of

the reasonable and actual out-of-pocket expenses not otherwise reimbursed under this
Agreement.which were incurred by the Contractor during the Agreement period and
which are dlrectly attrlbutable to the uncompleted portion of the services by this
Agreement. Contractor’ shall not incur unnecessary expenses after receipt of notice of
termination and shall,_,dlllgently endeavor to reduce expenses budgeted for payment
under this Agreement.

B. Termination for Convenience by the Contractor. The Contractor may terminate
this Agreement, in whole or in part, for the following rcasons, by giving at least thirty
(30) days notice in writing to the City; provided however, all sums paid by the City
prior to the termination date provided by the Contractor will be returned by the
Contractor in whole to the City within ten days of the termination notice:

1. The Contractor may terminate this Agreement for any reason; or,

2. The involuntary dissolution of the Contractor.
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25.  Non-Compliance Plan. The following notification plan will be used, as
appropriate, in order to correct deficiencies and avoid termination of this Agreement.
Contractor’s due date to respond is calculated from the date the non—comphance letter/e-
mail is sent by the City.

A. Incomplete reports will be processed as follows:

STEP 1

Ist Notice sent via e-mail to contractor who has subnﬁtted an incomplete final report.
Contractor has 5 business days to submit. E- mall is m1t1ated and forwarded by the
Contract Administrator.

STEP 2 , ‘

2nd Notice sent via U.S. certified mail to Contractor who has not responded, or if
report requires additional corrections. Contractor has 10 business days to make
corrections. Letter signed by Cultural Fundmg Team Lead.

STEP 3 : :

Termination Notice sent certlﬁed ma11 to Contractor who has not responded, or not
provided corrections. Letter signed by Division Manager. Copies of Termination
Notice are forwarded to sponsor (when applicable), and Department Director.

B. Delinquent reports uiill.'t'_)e processed as ffollbwéf S

STEP 1 -

" 1st Notice sent via e-rnall to Contractor who is 15 business days delinquent in
submitting final report. Contractor has 10 business days to submit report or contact
office. E-mail is initiated ar_ld forwarded by the Contract Administrator.

STEP 2 :

2nd Notice sent cemﬁed mall to Contractor who 1s 30 business days delinquent or has
submitted an incomplete report after first delinquent notice. Contractor has 5
business days to submit complete report. Letter signed by Cultural Funding Team
Lead. Note: Apphcant will not be granted program extensions request after second
notice. :

STEP 3

Termination Notice sent certified mail to contractor who has not responded, or not
provided corrections or additional information. Letter signed by Division Manager.
Copies of Termination Notice are forwarded to sponsor (when applicable), and
Department Director.

C. Expired/cancelled insurance will be processed as follows:

STEP 1
Ist Notice sent to Contractor via e-mail. Contractor has 5 business days to provide
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26.

proof of insurance renewal, contact the Contract Administrator, and must cease
activities until insurance is reinstated. Contract Administrator signs letter.

STEP 2

2nd Notice sent certified mail to Contractor who is 10 business days delinquent in
providing proof of insurance renewal. Contractor has 5 business days to submit
renewal notice. Letter signed by Cultural Funding Team Lead.

STEP 3

Termination Notice sent certified mail to contractor who has not responded or not
provided insurance renewal. Letter signed by: Division Manager. Copies of
Cancellation Notice are forwarded to the Department Dlrector

D. A continuing default by Contractor ot; sponsored pmJect-may result in:

s Suspension and/or termination of Cultural Services Agreement

Suspension and/or termination of funds i

Suspension and/or termination of funds for other contracts w1th the Clty
Reimbursement of funds received by Clty B <
Ineligibility for tutureffundmg
Review by City Auditor’s: Ofﬁce Investtgatmg Unit
Sponsor (if applicable) of sponsored project will refund sponsoring fee to City
Suspension..of - processing ‘and adm1n1stratmg of any future applications for
fundmg untll reports are complete from dehnquent year.

Termination for Cause Should the Contractor or the Clty fail to fulfill in a timely
and proper manner- obhganons ‘under this’ Agreement or if the Contractor or the City
should v1olate -any of‘the’ ovenants;” “agreements, or stipulations of this Agreement,

- the, aggrleved party shall: thereupon ‘have- the right to terminate this Agreement in

27.

whole or in part by* sendlng “written notice to the Contractor or the City of such
termination, contammg the - reasons therefore, and specifying the effective date
thereof ‘which date shall-not be sooner than the end of twenty-one (21) calendar days
following: the day on Wthh such notice is sent.

Notwrthstandmg the above the breaching party shall not be relieved of liability to the
other party for damages sustained by virtue of any breach of this contract.

If the Contractor is the breaching party, the City may withhold any and all payments
due the Contractor for the purpose of set-off until such time as the exact amount of
damages due the City from the Contractor is determined. This provision does not
waive the right of the City to take whatever action necessary to protect its rights
under this Agreement, including state law.

Remedies: Suspension. Except -as provided for in Section 17. (Employer-Employee
Relations), the City shall have the right to suspend full or partial funding without
advance notice any time the City has reason to believe that Contractor is not in full
compliance with the provisions of this Agreement or if Contractor is debarred from
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28.

further City contracts. Noncompliance shall include, but is not limited to, not
providing information as required or requested, past due reports, deficiency in
matching funds documentation, incomplete or false documentation, or unapproved
changes in scope or budget. Immediately upon the imposition of such suspension, the
City shall provide written notice to Contractor. The written notice shall set forth the
default or failure alleged and the action required for cure of such default or failure. A
continuing default by Contractor on any previous Cultural Services Agreement shall
constitutc grounds for Contractor to be debarred from further City contracts and
entitle the City to suspend or terminate this Agreement. -

In the event the City determines the default. df"'&éﬁciency to be satisfied, the
Contractor shall be restored to full compllance status and pald all funds withheld
during the suspension period. : S

In the event the City determines that the default or deﬁcwncy remains unsatisfied, the
account may be forwarded to a City audltor for review, at the discretion of the City
staff, and Contractor will be advised of: thlS actlon by written notice and may be
debarred from further C1ty contracts SN L

INDEMNITY AND LIABILITY. CONTRACTOR AGREES TO INDEMNIFY
THE CITY FROM ANY AND ALL LIABILITY LOSS.OR DAMAGES THE CITY
MAY SUFFER AS A RESULT OF -CLAIMS, DEMANDS, COSTS, OR
JUDGMENTS AGAINST IT ARISING QUT OF THE PERFORMANCE OF THE
TERMS OF THIS AGREEMENT. CONTRACTOR SHALL SAVE AND HOLD
HARMLESS 'THE CITY, TTS AGENTS, SERVANTS AND EMPLOYEES FROM
ANY AND ALL LOSS, COST OR EXPENSE OF ANY TYPE OR NATURE
RESULTING FROM ANY ACT-OR OMISSION OF THE CONTRACTOR, ITS
AGENTS; SERVANTS OR EMPLOYEES ARISING FROM ACTIVITIES UNDER

":OR RELATED TO. THIS: AGREEMENT FOR WHICH A CLAIM, DEMAND,

SUIT OR OTHER ACTION IS MADE OR BROUGHT AGAINST CONTRACTOR
OR THE CITY ‘ e

IN THE EVENT THAT. ANY CLAIM, DEMAND, SUIT OR OTHER ACTION IS
MADE OR BROUGHT BY ANY PERSON, FIRM, CORPORATION, OR OTHER
ENTITY AGAINST THE CONTRACTOR OR THE CITY, THE CONTRACTOR
SHALL GIVE WRITTEN NOTICE TO THE CITY OF ANY SUCH CLAIM,
DEMAND, SUIT OR OTHER ACTION OR THREAT THEREOF WITHIN TEN
DAYS OF RECEIPT OF SUCH CLAIM, DEMAND, SUIT OR OTHER ACTION.
SUCH NOTICE SHALL STATE THE DATE AND HOUR OF NOTIFICATION OF
ANY SUCH CLAIM, DEMAND, SUIT, OR OTHER ACTION, OR THE THREAT
THEREOF; THE NAMES AND ADDRESSES OF THE PERSON, FIRM,
CORPORATION OR OTHER ENTITY MAKING OR THREATENING TO MAKE
SUCH CLAIM, OR THAT INSTITUTED OR THREATENED TO INSTITUTE
ANY TYPE OF ACTION OR PROCEEDING; THE BASIS OF SUCH CLAIM,
ACTION OR PROCEEDING; AND THE NAME OF ANY PERSONS AGAINST
WHOM SUCH CLAIM IS BEING MADE OR THREATENED. SUCH WRITTEN
NOTICE SHALL BE DELIVERED EITHER PERSONALLY OR BY MAIL TO
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29.

THE DEPARTMENT DIRECTOR AT 301 WEST SECOND STREET, AUSTIN,
TEXAS, 78701 OR P.O. BOX 1088, AUSTIN, TEXAS, 78767.

Insurance.
A. The Contractor and subcontractors shall carry insurance as required, in the

following types and minimum amounts for the duration of this Agreement and
furnish certificates of insurance along with copies of policy declaration pages and
all policy endorsements as evidence thercof. Determination of the required
specified types of insurance for each contractor will be assessed by the City. A
statement of such requirements are hereto attached as Attachment D, Insurance
Requirements, and as follows:

1. Commercial General Liability Insurance with 'a-:rrninimum bodily injury and
property damage per occurrence-limit of $500,000 for coverages A and B.
The policy shall contain medical payments coverage, contractual liabalaty
coverage, and independent contractor s coverage :

2. Business Automobile Liability Insurance for all owned non- owned and hired
vehicles with a mlmmum ‘combined smgle 11m1t of $500,000 per occurrence
for bodily injury and property damage -Alternate acceptable limits are
$250,000 bodily injury per-person, $500, 000 bodlly injury per occurrence and
at least $100 000 property damagc 11ab111ty per accldent

3. Worker's Compensatlon and Employers L1ab111ty Insurance Coverage shall
be consistent with statutory benefits outlined in the Texas Worker’s
Compensatlon Act (Sec. 401). The minimum policy limits for Employer’s

-~ Liability are $100 000 bodily-i injury. edch accident, $500,000 bodily injury by

:* disease policy limit-and $100,000- bodlly injury by disease each employee.
The policy .Shall apply to the City of Austin and the State of Texas,

. In addition, cemﬁcates of insurance shall contain the proper office of the insurer,

the: locatrons and operations to which the insurance applies and the expiration date
of coverage. If the insurance policy amounts are for less than the amounts listed
above, the Contractor-shall carry an Excess Liability Insurance policy for any
differences in"amounts. I[f Excess Liability Insurance is provided, it shall follow
the form of the /primary coverage. The Contractor is responsible for all
deductibles or self-insured retentions. The Contractor shall not commence work
under this Agreement until the required insurance has been obtained for itself and
sponsored projects, if any. Insurance is to be written by a company licensed to do
business in the State of Texas at the time the policy is issued and acceptable to the

City.

C. The Contractor shall produce an endorsement to each effected policy:

" 1. Naming the City of Austin, Economic Development Department, Cultural

Arts Division, 201 East Sccond Street, Austin, Texas 78701, as an additional
insured (except Workers' Compensation).
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2. That provides a waiver of subrogatien in favor of the City of Austin,
Economic Development Department, Cultural Arts Division, 201 East Second
Street, Austin, Texas 78701.

3. That obligates the insurance company to provide thirty (30) days written
notification to the City of Austin, Economic Development Department,
Cultural Arts Division, 201 East Second Street, Austin, Texas 78701, of any
non-renewals, cancellations or other material - changes to the insurance
coverage(s).

D. That the "other" insurance clause shall not apply to the City where the City is an
additional insured shown on the policy: declarations or by endorsement. It is
intended that policies required in this agreement shall’ be considered primary
coverage as applicable.

E. The Contractor shall not cause any insurance -to be canceled nor permit any
insurance to lapse during the term of this Agreement All certlﬁcates of insurance
shall include a clause to the effect that the policy shall not be canceled, renewed
or material changes made w;thou_t thirty (30) days prior written notice made to the

City.

F. The City reserves the right to review insurance requirements of this section during
the effective period of this Agreement and to make reasonable adjustments to
insurance coverage(s) and limits when deemed necessary and prudent by the City
based upon changes in statutory law; court decisions or the claim history of the
.mdustry as well as the clarm hrstory of th_e Contractor.

G. The City shall be entltled upon request and without expense, to receive certified
"coples of pollcles and all endorsements '

H. Premises Llablllgg Insurance The premises on and in which the activities
descrlbed in the Work: Statement are conducted shall be covered by premises
llablllty insurance, if those activities are carried out at a single location (a) under
the control of the Contractor and (b) which is not aiready covered by sufficient or
any liability insurance, to be determined by the Economic Development
Department. ‘ :

I Contractor's Driver(s). All employees of Contractor who drive a vehicle during
the course and scope of their employment shall possess a valid Texas driver's
license and liability insurance. The insurance requirement is waived if the
Contractor has obtained such insurance for its employees who drive for the
Contractor.

Special Provisions

In the event the Contractor will serve alcoholic beverages to individuals for
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30.

entertainment purposes at an event related to this Agreement, the Contractor shall
carry Host Liquor Liability Coverage of $500,000 per claim.

In the event the Contractor will sell alcoholic beverages at an event related to this
Agreement, the Contractor shall carry or require the subcontractor to carry Liquor
Legal Liability or Dram Shop Act Liability Coverage of $500,000 per claim.

Any coverage written on a claims-made basis shall carry a retroactive date which
coincides with the date of this Agreement. This insurance shall be maintained for
the duration of this Agreement and for two (2) y,earsr following completion of the
services under this Agreement. The premium -of any extended reporting period or
coverage tail shall be paid for by the Contractor / polrcyholder

Actual losses not covered by 1nsurance as requlred by thls Agreement shall be
paid by the Contractor. ,

The Contractor is required to comply w1th these msurance prov1310ns and any special
provisions indicated in the Work Statement. L

Audit and Inspection. At any' time during nonnzﬂ ‘business hours and as often as the
City or any state agency may deeém necessary for audrtmg and inspection purposcs,
Contractor shall make available to the City-data coneemmg its financial affairs and
all of its records relatmg 1o all matters covered by this Agreement; Contractor shall
permit the Clty or any representative of.a state agency ‘to audit, examine and make
excerpts, copies. of, or transcripts from such records, and to make audits of all
contracts, invoices, materials, payrolls .records of personnel, conditions of
employment.and other ‘_da,ta_ relatmg‘to all matters covered by this contract for a period

of four (4) years after-the-termination'date hereof. During the entire four (4) year

'.,period all of tlrie‘zibove désor'ibed data'éhall'be maintained and kept easily accessible.

3L

32.

33

Momtorm,q. and Evaluatlon The Contractor agrees to cooperate fully with the City in
the development 1mplementat10n and maintenance of systems enabling the City to
monitor and -evaluate programs funded in whole or in part by the City. The
Contractor agrees to maintain and provide such data as is determined by the City to
be necessary to ‘effeetive‘ly' fulfill its monitoring and evaluative responsibilities.

For purposes of monitoring, Contractor shall allow free admission to designated
Economic Development Department employees and Austin Arts Commission
members, to attend each contract event funded in whole or in part by the City.

Reports and Information. At such times and in such form as the City may require,
Contractor, at its expense, shall furnish to the City such statements, records, reports,
data and information, including mailing lists, as the City may request pertaining to
matters covered by this Agreement.

. Activity Reports.
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34.

35.

36

37

38.

A. Final Reports shall be completed and submitted by the Contractor within 30 days
of the completion of Project activities in accordance with the “FY 16 Final Report

Instructions and Form” located at http://www.austintexas.gov/department/core-
cultural-funding-programs

B. A representative from Contractor shall attend a mandatory final report workshop
" prior to submitting the final report.

Financial Reports.

A. Contractors are required to provide detailed -documentation of all expenditures
necessary to meet the 1:1 matching requirements in accordance with the “FY 16
Final Report Instructions . . and Form™ located at

http://www.austintexas.gvov/deganmenﬂéore-culmral-fuhding-programs

B. An independent audit containing a complete set of audited financial statements
along with an auditor’s management letter may be required for Contractor's
funded at $50,000 or greater after the execution of this Agreement. Should the
City request such an audit," Contractor will retain the appropriate professionals
within thirty (30) days of the City's request for ‘an audit and the audit shall be
provided to the City within a reasonable time period and without unreasonable
delay. This audit. must conform to the standards of the American Institute of
Certified Public- Accountants and must, be submiitted to the City as per the City’s
request. - Extensions of time for- submlssmn of the ‘audit may be granted, upon
request of the Contractor at the sole dlscretlon of the City.

Fees. If the- Contractor charges fees for its services and/or facilities, it must develop
-a written schedule of its. rates and the charging policies they represent, which it shall

- _sqult to the City al_ld make readily available to those affected by it.

. Authorizations. The City. shall be entitled to request and receive formal verification

that actions.or representatives have been duly authorized by the governing board.

Publicity. Cbntra_;:tor shéll'publicize the activities conducted by the Contractor under
this Agreement.. ... Contractor shall list any and all events on
NowPlayingAustin.Com, including but not limited to__all programs,

performances, workshops. screenings., book signings, etc., as shown on the Work
Statement attached hereto as Attachment A. Contractor shall acknowledge the

City's support in all electronic and printed materials and advertisements pertinent to
City-funded programs/projects. Specific logo and credit line information is listed in
Attachment C.

Accessibility for Individuals with Disabilities. The Contractor is obligated to comply

with the Federal guidelines requiring access for individuals with disabilities (Section
504 of the 1973 Rehabilitation Act, Public Law 93-112) and shall report to the City in
brief narrative form of their compliance with those regulations.
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39.

40.

41.

42

43,

Contractor shall comply, to the extent applicable, with the Americans with
Disabilities Act of 1990 which prohibits discrimination on the basis of disability in
employment (Title I), state and local government services (Title 1I), and places of
public accommodation and commercial facilities (Title III).

Drug-Free Workplace Act of 1988. Further, as required by the Drug-Free Workplace
Act of 1988, Contractor must also certify that they will provide a drug-free workplace
environment.

The compliance procedure will include a pre-award review to determine whether the
recipient is meeting compliance standards. The City will provide information about
filing complaints with the appropriate agencres and wr]l mvestlgate any complaints
concerning alleged violations. o

Interpretation.  Although drafted by the Clty, this Agreement shall be fairly
construed, neither more strongly for or agamst a party -

Entire Agreement. This Agreement, together with' its referenced exhlblts and
attachments, constitutes the entire-agreement between the parties hereto any prior
agreement, whether written or oral or assertlon or statement or understanding, or
other commitment antecedent - to thlS Agreement shall have no force or effect
whatsoever. : o

Severability of Prov1smns I any pr0v1smn of thls Agreement is held invalid, illegal,
or unenforceable’ by a court of law, the- remaining terms continue on in full force and
effect as though the offendmg term were never a part of this Agreement.

Non Waiver. Clause Tn'n no_ event shall any p’ayment to Contractor hereunder or any

*.other act or omission by the City constitute or be construed in any way to be a waiver

by the City of any breach of covenant or default which may then or subsequently
exist. - Neither shall such payment or action or omission in any manner impair or
prejudlce -any right, power, or remedy available to the City to enforce its rights
hereunder, which rights, ‘powers, prwnleges or remedies are always specifically
reserved. No agent of the Clty may waive the effect of this provision.

. Selection of Govemmg Body The membership of a Contractor's governing board

shall not be selected or appointed in whole or in part by any individual(s) receiving
any direct or indirect financial benefits from the Contractor.

Executed this day of _ , 2016.

CONTRACTOR

Signature
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Print Name

Title
Signed this day of , 2016.
CITY OF AUSTIN
. By: —
Signature

Attachment A — Work Statement -

Attachment B — Project Budget ' .
Attachment C — City Logo & Credit mformatlon
Attachment D — Insurance Réquirements - :
Attachment E — Sponsorshlp Agreement(s), if apphcable '
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