Amendment No. 2
to
Contract No. NS160000027
For
Records Management System
Between
FDM Software, LTD
and the
City of Austin

1.0 The Contract is hereby amended as follows: Change the vendor information as requested
and documented by the vendor.

From To
Vendor Name FDM Software, LTD CentralSquare Canada Software, Inc.
Vendor Code FDM7158075 V00000969354

2.0 All other terms and conditions of the Contract remain unchanged and in full force and effect.

BY THE SIGNATURE affixed below, this Amendment No. 2 is hereby incorporated into and
made a part of the Contract.

Digitally signed by Linell Goodin-

Linell Goodin-Brown Brown
Date: 2020.07.21 08:04:53 -05'00"

Linell Goodin-Brown
Procurement Supervisor
City of Austin, Purchasing Office

Date
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Amendmeant No. 1

fo
Contract No. 5600 NS160000027
for
Records Management System
between
FDM Software LTD
and the
City of Austin

1.0 The City hereby exercises this extension option for the subject contract. This extension option will be February 16 2019,
through February 15, 2020. One (12 month) option will remain.

2.0 The total contract amount is increased by $115,927.00 by this extension period. The total contract authorization is
recapped below:

Action Action Amount Total Contract Amount
Initial Term: 02/16/2016 — 02/15/2018
$331,082.00 $331,092.00
Amendment No. 1: Option 1 — Extension
02/16/2019 — 02/15/2020
$115,8927.00 $447.019.00

3.0 MBE/MBE goals do not apply to this contract.

4.0 By signing this Amendment the Contractor certifies that the vendor and its principals are not currently suspended aor
debarred from doing business with the Federal Government, as indicated by the GSA List of Parties Excluded from
Federal Procurement and Non-Procurement Programs, the State of Texas, or the City of Austin.

5.0  All other terms and conditions remain the same.

BY THE SIGNATURES affixed below, this amendment is hereby incorporated into and made a

confract. DocuSigned by:

SignfDater JM“%‘“" {W"Qm’“‘a’

~—OCFIRRRGNEP4 R ght-Facey
Printed Name:

Authorized Representative

FDM Software LTD

Ste. 216 - 930 West 1st Street
North Vancouver, BC V7P3N4
CA

part of the above-referenced
/"’ A
2/26/2019 SEgnlDate:Q\/,, w =y ? W
- L] 0 V( L}

Printed

Name: wey 1. Hm\) AD
Authorized Representative

7 o

Sign/Date: .
! Kou Bleaghs; 2/26/17

City of Austin

Purchasing Office

124 W. 8 Street, Ste. 310
Austin, Texas 78701



CONTRACT BETWEEN THE CITY OF AUSTIN
AND
FDM Software LTD.
For
Records Management System

This Contract is made by and beiween the City of Austin ("City"}, a home-rule municipality incorporated by the
State of Texas, and FOM Sofiware LTD. ("Coniractor”), having offices at 949 West 3¥ Sireet, Suite 113, Norh
Vancouver, B.C., VTP 3P7.

SECTION 1. GRANT OF AUTHORITY, SERVICES AND DUTIES

1.1 Engagement of the Contractor. Subject o the general supervision and contro! of the City and subject to
the provisions of the Terms and Conditions contained herein, the Contractor is engaged to provide the services
set forth in Section 2, Scope of Work.

1.2 Responsibilities of the Contractar, The Contractor shali provide all technical and professional expertise,
knowledge, management, and other resources required for accomplishing all aspects of the tasks and associated
activities identified in the Scope of Work. In the event that the need arises for the Contractor to perform services
beyond those stated in the Scope of Work, the Contractor and the City shall negotiate mutually agreeable terms
and compensation for completing the additional services,

1.3 Responsibilities of the City. The City's Contract Manager will be responsible for exercising general
oversight of the Contractor’s activities in completing the Scope of Work. Specifically, the Contract Manager will
represent the City's interests in resolving day-to-day issues that may arise during the term of this Contract, shall
participate regularly in conference calls or meetings for status reporting, shall promptly review any writien reporis
submitted by the Contractor, and shall approve ali invoices for payment, as appropriate, The City's Contract
Manager shall give the Contractor timely feedback on the acceptability of progress and task reports.

1.4 Designation of Key Personnel. The Coniractor's Coniract Manager for this engagement shall be Lettie
Costea, Phone: (604} 986-9241, Email Address: lcostea@fdmsoft.com. The City's Contract Manager for the
engagemeni shali be Sherry Goertz, Phone: (512) 974-0872, Emait Address: Sherry.Goeriz@austiniexas.gov.
The City and the Contractor resolve tc keep the same key personnel assigned to this engagement throughout its
term. In the event that it becomes necessary for the Contractor to replace any key personnei, the replacement will
be an individual having equivalent experience and competence in executing projects such as the one described
herein, Additionally, the Contractor will promptly notify the City Contract Manager and obtain approval for the
replacement. Such approval shali not be unreasonably withheld.

SECTICN 2. SCOPE OF WORK

2.1 Contractor's Obligations. The Contractor shall fully and timely provide all deliverables described herein
and in the Contractor's Offer (Exhibit A) in sfrict accordance with the ferms, covenants, and conditions of the
Contract and alt applicable Federal, State, and local laws, rules, and regulations.

SECTION 3, COMPENSATION

3.1 Contract Amecunt. The Contracter will be paid as indicated herein upon the successful compietion of the
Scope of Work, as described herein. in consideration for the services to be performad under this Contract, the
Contractor shall be paid an amount not to exceed $331,092.00 for the initial term, $115,927.00 for the first
extension, and $118,826.00 for the second extension, for a total estimated contract amount not to exceed
$565,845.00 comprising the software maintenance and support fees.

3.2 Economic Price Adjustment.

3.2.1 Price Adjustments. Prices shown in this Coniract shail remain firm for the first 12-month period
of the Contract. After that, in recognition of the paiential for fluctuation of the Contractor's cost, a price
adjustment {increase or decrease) may be raquested by either the City or the Contractor on the anniversary
date of the Contract or as may otherwise be specified herein. The percentage change between the contract
price and the requested price shall not exceed the percentage change between the specified index in effect
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on the date the solicitation closed and the most recent, non-preliminary data at the time the price
adjustment is requested. The requested price adjustiment shall not exceed ten percent (10%) for any single
fine item and in no event shall the total amount of the contract be automatically adjusted as a result of the
change in one or more line items made pursuant to this provision. Prices for products cr services unafiected
by verifiable cost trends shall not be subject to adjustment.

322 Effective Date. Approved price adjusiments will go into effect on the first day of the upcoming
renewal period or anniversary date of conifract award and remain in effect until coniract expiration unless
changed by subsequent amendment.

323 Adjustments. A request for price adjusiment must be made in writing and submitted to the other
Party prior to the yearly anniversary date of the Contract; adjustments may only be considered at that time
uniess otherwise specified herein. Requested adjusiments must be solely for the purpose of
accommodating changes in the Contractor’s direct cos{s. Contractor shall provide an updated price listing
once agreed to adjustment{s) have been approved by the parties.

324 Indexes. In most cases an index from the Bureau of Labor Standards (BLS) will be ulilized;
however, if there is more appropriate, industry recognized standard then that index may be selected.

3.2.4.1 The following definitions apply:

3.2.4.1.1 Base Period: Month and year of the original contracted price (the solicitation
close date).

3.2.4.1.2 Base Price: Initial price quoted, proposed and/or contracied per unit of
measure.

3.24.1.3 Adjusted Price: Base Price after it has been adjusted in accordance with the
applicable index change and instructions provided.

3.2.4.9.4 Change Factor: The multiplier utilized to adjust the Base Price to the
Adjusted Price,

3.2.4.1.5 Weight %: The percent of the Base Price subject to adjustment based on the
index change.

3.2.4.2 Adjustmeni-Reguest Review, Each adjustment-requast received will be reviewed and
compared o changes in the index(es) identified below. Where appiicable:

3.2.4.21  Utilize final Compilation data instead of Preliminary data

3.2.4.2.2. If the referenced index is nc longer available shift up to the next higher
category index.

3.2.4.3 Index dentification. Compleie table as they may apply.

Weight % or & of Base Price: 100

Database Name: Producer Price Index Data

Series ID: WPU34

Not Seasonally Adjusted i [] Seasonally Adjusted

Geographical Area:

Description of Series |D: Software Publishing

This index shall apply to the following items of the Bid Sheet / Cost Proposal: ALL

325 Caleulation. Price adjustment will be caiculated as follows:
3.2.5.1 Single Index. Adjust the Base Price by the same factor calculated for the index change.

Service Contract 2 Revised Oct 2015




Index at time of calculation

Divided by index on solicitation close date

Eguals Change Factor

Multiplied by the Base Price

Equals the Adjusted Price

3.26 if the requested adjustment is not supported by the referenced index, the City, as its sole discretion,

3.3

3.4

may consider approving an adjustment on fully documented market increases.

Invoices.

3.31 Invoices shall contain a unigue invoice number, the purchase order or delivery order
number and the master agreement number if applicable, the Department's Name, and the name of
the point of contact for the Departrment. Invoices shall be itemized. The Coniracter's name and, if
applicable, the tax identification number on the invoice must exactly match the information in the
Contractor's registration with the City. Untess otherwise instructed in writing, the City may rely on the
remittance address specified on the Contractor's invoice. Invoices received without all reguired infermation
cannot be processed and will be rejurned 1o the Contractor. Invoices shall be maited to the below address:

City of Auslin
Department Communication Technelogy Management or (CTM}
Attn: Accounts Payabie
Address PO Box 1088
City, State, Zip Code Austin, TX 78767

3.3.2 Unless otherwise expressly authorized in the Coniract, the Contractor shall pass through all
Subcontract and other authorized expenses at actuzl cost without markup.

3.3.3 Federal excise taxes, State taxes, or City sales taxes must net be included in the invoiced ameunt.
The City wili furnish a tax exemption certificate upon reguest.

Payment.

3.4.1  All proper invoices received by the Cily will be paid within thirty {30} calendar days of the Cily's
receipt of the deliverables or of the invoice, whichever is later,

3.42 If payment is not timely made, (per this paragraph), interest shall accrue on the unpaid
balance at the lesser of the rate specified in Texas Government Code Section 2251.025 or the
maximum lawful rate; except, if payment is not timely made for a reason for which the City may
withhold payment hereunder, inferest shall not accrue until ten {10} calendar days after the grounds
for withholding payment have been resolved.

3.4.3 The City may withhold or off set the entire payment or part of any payment otherwise due the
Contractor to such exient as may be necessary on account of:

3.4.3.1 delivery of defective or non'-conforming deliverables by the Contractor;

3.4.3.2 third parly claims, which are not covered by the insurance which the Coniracior is
required to provide, are filed or reasonable evidence indicating prabable filing of such claims;

3.4.3.3 failure of the Contractor 1o pay Subcontraciers, or for laber, materials or eguipment;
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3.4.3.4 damage io the property of the City or the City's agenls, employees or contractors, which
is not covered by insurance required {o be provided by the Contractor;

3.4.3.5 failure of the Contracior to submit proper invoices with all required aitachmenis and
supporting documentation; or

3.4.3.6 faiiure of the Contractor to comply with any material provision of the Contract Documents.

3.4.4 Notice is hereby given of Aricle Vili, Section 1 of the Austin City Charier which prohibits the
payment of any money to any person, firm or corporaticn who is in arrears to the City for taxes, and of §2-8-
3 of the Austin City Code concerning the right of the Gity to offset indebtedness owed the City.

3.4.5 Payment will be made by check unless the parties muiually agree to payment by credit card or
electronic transfer of funds. The Contractor agrees that there shalt be no additional charges, surcharges, or
penaliies to the City for payments made by credil card or electronic transfer of funds.

3.5 Non-Appropriafion. The awarding or continuation of this Contract is dependent upon the availability of
funding. The City's payment cbligations are payable only and solely from funds Appropriated and available for this
Contract. The absence of Appropriated or other lawfulty available funds shall render the Coniract nuil and void to
the extent funds are not Appropriated or available and any deliverables delivered but unpaid shall be returned to
the Contractor. The City shall provide the Contractor written notice of the failure of the City to make an adequate
Appropriation for any fiscal year fo pay the amounts due under the Contract, or the reduction of any Appropriation
to an amount insufficient to permit the City to pay its obligations under the Contract. In the event of non or
inadequate appropriatiors of funds, there wili be no penaity nor removal fees charged 1o the City.

3.6 Reimbursable Expenses. Expenses incurred directly in support of completing the work set forth in this
Contract are reimbursable 1o the Contractor within the Contract amount.

3.6.1 Administrative. The Contractor will be reimbursed for selected administrative expenses incurred
directly in support of executing this Contract. Reimbursable adminisirative expenses include actual
charges for long distance telephone calls, facsimile fransmissions, reproduction, prinfing and binding,
postage, express delivery and report processing.

3.6.2 Travel Expenses, All travel, lodging, and per diem expenses in connection with the Contract for
which reimbursement may be claimed by the Contractor under the terms of the Contract will be reviewed
against the City’s Travel Policy ang the current United States General Services Administration Domestic
Per Diem Rates ({the “"Rates"} as published and maintained cn the Internet at:

http:fwww.gsa. gov/portal/cateqorvi21287

No amounts in excess of the Travel Policy or Rates shall be paid. All invoices must be accompanied by
copies of itemized receipts (e.g. hotel bills, aizline tickets). No reimbursement will be made for expenses
not actually incurred. Airine fares in excess of coach or economy will not be reimbursed. Mileage
charges may not exceed the amount permitted as a deduction in any year under the Intemal Revenue
Code or Regulation.

3.7 Final Payment and Close-Out.

3.7.1  The making and acceptance of final payment will constitute:

3.7.1.1  a waiver of all claims by the City against the Contractor, except claims (1} which have
been previously asserted in writing and not yet settled, (2} arising from defective work appearing
after final inspection, {3) arising from failure of the Contractor to comply with the Contract or the
terms of any warranty specified herein, (4) arising frem the Contractor’s continuing obligations
under the Contract, including but not limited to indemnity and warranty obligations, or (5} arising
under the City's right tc audit; and

3.7.1.2  a waiver of all claims by the Contractor against the City other than those previously
asserted in writing and nof yet settled.
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SECTION 4. TERM AND TERMINATION

4.1 Term of Contract. The Contract shall be in effect for an initial ferm of 36 months and may be exiended
thereafter for up to 2 additional 12 month periods, subject to the approval of the Coniractor and the City
Purchasing Officer cr his designee.

4.1.1  Upon expiration of the initial ferm or period of extension, the Contractor agrees 1o hold over under
the terms and conditions of this Contract for such a period of time as is reasonably necessary to re-salicit
and/or complete the project (not to exceed 120 calendar days unless mutuzlly agreed on in writing).

4.2 Right To Assurance. Whenever one party to the Contract in geod faith has reason to question the other
party's intent to perform, demand may be made to the other party for writter assurance of the intent to perform. In
the event that no assurance is given within the time specified after demand is made, the demanding party may
treat this faiture as an anticipatory repudiation of the Contract.

4.3 Default, The Contractor shall be in default under the Coniract if the Contractor (&) fails to fully, timely and

_faithfully perform any of its material obligations under the Coniract, (b} fails to provide adequate assurance of
perfiermance under the “Right to Assurance paragraph herein, {¢) becomes insolvent or seeks relief under the
bankruptcy iaws of the United States or (d) makes a material misrepresentation in Contractor's Offer, or in any
report or defiverable required to be submitted by Contractor to the City.

4.4 Termination For Cause.. In the svent of a default by the Contracter, the City shall have the right to
terminate the Contract for cause, by written notice effective ten (10) calendar days, unless otherwise specified,
after the date of such notice, unless the Contractor, within such ten (10) day period, cures such default, or
provides evidence sufficient e prove to the City's reasonable satisfaction that such default does not, in fact, exist.
The City may place Contractor on probation for a specified period of time within which the Contractor must correct
any non-compliance issues. Probation shall not normzlly be for a period of more than nine (9) months, however, it
may be for a ionger period, not to exceed one (1) year depending on the circumstances. If the City determines the
Contractor has failed to perform satisfactorily during the probation period, the City may proceed with suspension.
In the event of a default by the Contractor, the City may suspend or debar the Contractor in accordance with the
“City of Austin Purchasing Oifice Probaticn, Suspension and Debarment Rules jor Vendors™ and remove the
Contractor from the City's vendor list for up to five (5) years and any Oﬁer subritted by the Contractor may be
dlsqualsf“ed for up to flve (5) years.-in-z i y nal

=1

4.5 Termination Without Cause. The City shall have the right to terminate the Contract, in whole or in part,

without cause any time upon thirty (30) caiendar days prior written notice. Upon receipt of a notice of {ermination,
the Contractor shall promptly cease all further work pursuant fo the Contract, with such exceptions, if any,
specified in the notice of termination. The City shall pay the Contractor, to the extent of funds Appropriated or
otherwise legally available for such purposes, for all goods delivered and services performed and obligations
incurred prior to the date of termination in accordance with the terms hereof.

4.6 Fraud, Fraudulen! stalements by the Contractor on any Offer or in any report or deliverable required to be
submitied by the Contractor to the Cily shall be grounds for the termination of the Contract for cause by the City
and may result in legal action.

SECTION 5. OTHER DELIVERABLES

5.1 Insurance: The following insurance requirements apply.

511 General Requirements.
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5.1.1.1  The Contractor shall at a minimum carry insurance in the types and amounts indicated
herein for the duration of the Contracl and duzing any warranty period.

51.1.2 The Contraclor shall provide a Cerlificate of Insurance as verification of coverages
required below fc the City at the below address prior to Contract execution and within fourteen (14}
calendar days after written request from the City.

5.1.1.3 The Contractor must also forward a Cerlificate of Insurance io the City whenever a
previcusly identified policy period has expired, or an extension ¢ption or holdover period is
exercised, as verification of continuing coverage.

5.1.1.4 The Contractor shall not commence work until the reguired insurance is cbtained and has
been reviewed by City. Approval of insurance by the City shall not relieve or decrease the liability
of the Contractor hereunder and shall not be construed to be a limitation of liability cn the part of the
Contractor.

5.1.1.5 The City may request that the Contractor submit certificates of insurance fo the City for all
subcontraclors prier to the subconiracters commencing work on the project.

5.1.1.6 The Contractor's and all subcontractors” insurance coverage shall be written by
companies licensed {o do business in the State of Texas at the time the policies are issued and
shall be writien by companies with A.M. Best ratings of B+VIl or betier.

5.1.1.7 Al endorsements naming the City as additional insured, waivers, and notices of
cancellation endorsements as well as the Certificate of Insurance shall be mailed to the following
address:

City of Austin
Purchasing Office
P. O. Box 1088
Austin, Texas 78767

5.1.1.8 The "other” insurance clause shal not apply to the City where the City is an additional
insured shown on any policy. It is intended that pelicies required in the Contract, covering both the
City and the Conlractor, shall be considered primary coverage as applicable.

5.1.1.9  If insurance policles are not written for amounts specified In Paragraph 5.1.2, Specific
Coverage Requirements, the Contractor shall carry Umbrella or Excess Liability Insurance for any
differences in amounts specified. If Excess Liability Insurance is provided, it shail foliow the form of
the primary coverage.

5.1.1.10 The City shall be entitled, upon request, at an agreed upon lecation, and without
expense, to review cerified copies of policies and endorsements thereio and may make any
reasonable requests jor deletion or revision or modification of particular policy terms, conditions,
limitations, or exclusions except where policy provisions are established by law or regulations
binding upon either of the parties herete or the underwriter on any such policies.

5.1.1.11 The City reserves the right {o review the insurance requirements set forth during the
effective pericd of the Contract and to make reasonable adjustments to insurance coverage, limits,
and exclusions when deemed necessary and prudent by the City based upon changes in statutory
law, court decisions, the claims history of the industry or financial condition of the insurance
company as well as the Contractor.

5.1.1.12 The Contractor shalf net cause any insurance {o be canceled nor permit any insurance io
lapse during the term of the Contract or as required in the Contract.
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5.1.1.13 The Contractor shall be responsible for premiums, deductibles and self-insured
retentions, if any, stated in policies. All deductibles or seli-insured retentions shall be disclosed on
the Certificate of Insurance.

5.1.1.14 The Contractor shall endeavor to provide the City thiry {30) calendar days written notice
of srosion of the aggregate limits beiow occurrence limits for all applicable coverages indicated
within the Contract,

5.1.2 Specific Coverage Requirements. The Contractor shall at 2 minimum carry insurance in the types
and amounts indicated below far the durations of the Contract, including extension options and hold over
periods, and during any warranty period. These insurance coverages are required minimums and are not
intended to [imit the responsibility or liability of the Contracior.

5.1.2.1 Commercial General Liability Insurance. The minimum bodily injury and propery
damage per occurrence are $5008,000 for coverages A (Bodily Injury and Property Damage)} and B
{Personal and Advertising Injuries). The policy shall contain the foliowing provisions and
endorsements.

5.1.2.1.1  Contraciual liabitity coverage for liability assumed under the Contract and all
other Contracts reiated to the project.

51.2.1.2 Confracior/Subcontracted Waork.

5.1.21.3 Products/Completed Cperations Liability for the duration of the warranty
period.

5.1.2.1.4  Waiver of Subrogation, Endorsement CG 2404, or equivalent coverage.

51.2.1.5  Thirty (30) calendar days Notice of Cancellation, Endorsement &G 0205, or
equivalent coverage.

51218 The City of Austin listed as an additional insured, Endorsement CG 2010, or
equivalent coverage.

§5.1.22 Business Automobile Liability Insurance. The Contractor shali provide coverage for all
owned, non-cwned and hired vehicles with a minimum combined single limit of $500,000 per
occurrence for bodily injury and property damage. Alternate acceptable limits are $250,000 bedily
injury per person, $500,000 bodily injury per occurrence and at least $100,000 property damage
liability per accident. The policy shall coniain the following endorsements:

5.1.2.21  Waiver of Subrogation, Endorsement CA0444, or equivalent coverage.

5.1.2.2.2 Thirty (30) calendar days Notice of Cancellation, Endorsement CAD244, or
equivaleni coverage. '

§.1.2.2.3 The City of Austin listed as an additional insured, Endorsement CA2048, or
equivalent coverage.

5.1.2.3 Worker's Compensation and Employers’ Liability Insurance. Coverage shall be
consistent with statutory benefits outlined in the Texas Worker's Compensation Act (Section 401).
The minimum pelicy limits for Employer's Liability are $100,000 bodily injury each accident,
$500,0C0 bodily injury by disease policy limit and $100,000 bodily injury by disease each employee.
The policy shall contain the following provisions ané endorsements:
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5.1.2.3.1  The Contractor's policy shall apply to the State of Texas.
5.1.2.3.2  Waiver of Subrogation, Ferm WC420304, or equivalent coverage.

51.2.3.3 Thiry (30} calendar days MNotice of Cancellaticn, Form WQC420801, or
equivalent{ coverage.

5.1 Equal Opportunity.

5,2.1 Equal Employment Opportunity. Mo Coniractor or Contractor's agent shall engage in any
discriminatory employment practice as defined in Chapter 5-4 of the Cily Code. No Bid submitted to the City
shall be considered, nor any Purchase Order issued, or any Contract awarded by the City unless the
Contractor has executed and filed with the City Purchasing Office a current Non-Discrimination: Certification.
The Contractor shall sign and return the Non-Discrimination Certification attached hereto as Exhibit B. Non-
compliance with Chapler 5-4 of the City Code may resull in sanctions, including tezmination of the contract
and the Contractor's suspension or debarment from participation on future City contracts unti! deemed
compliant with Chapter 5-4.

512 Americans With Disabilities Act (ADA) Compliance. No Centractor, or Contracter's agent shall
engage in any discriminatory employment practice against individuals with disabilities as defined in the
ADA.

5.2 Acceptance of Incomplete or Non-Conforming Deliverables. If, instead of requiring immediate
correction or removal and replacement of defective or non-conforming deliverables, the City prefers to accept it,
the City may do so. FThe Coniracter shall pay all claims, costs, losses and damages attributable to the City's
evaluation of and determination to accept such defective or non-cenforming deliverables. If any such acceptance
oceurs prior {o final payment, the City may deduct such amounts as are necessary to compensate the City for the
diminished value of the defective or non-conforming deliverables. If the acceptance occurs after final payment,
such amount will be refunded to the City by the Contractor.

5.3 Delays.

5.4.1 The City may delay scheduled delivery or other due dates by written notice to the Contractor if the
City deems It is in its best interest. If such delay causes an increase in the cosl of the work under the
Contract, the City and the Contractor shail negeliate an eguitable adjustment for costs incurred by the
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5.5 Rights to Proposal and Contractual Material. All proposal material or offers submitted by the

Contractor to the City in response 1o a solisitation for this conlract shall become property of the City upon receipt.

Any portions of such material claimed by the Contractor to be proprietary must be clearly marked as such. :

Determination of the public nature of the material is subject lo the Texas Public information Act, Chapter 552,
Texas Govemment Code.

5.6 Publications. All published material and written reports submitied under the Contract must be criginally
developad material uniess otherwise specifically provided in the Contract. When material not originally developed
is included in a report in any form, the scurce shall be identified.

SECTION 6. WARRANTIES

6.1 Warranty ~ Price.

6.1.1 The Contractor warrants the prices guoted in the Offer are no higher than the Contractor's current
prices on orders by others for like deliversbles under similar terms of purchase.

6.1.2 The Contractor certifies that the prices in the Offer have been arrived at independently without
consultation, communication, or agreement for the purpose of restricting competition, as to any matter
relating to such fees with any cther firm cr with any competitor.

6.1.3 In addition to any other remedy available, the City may deduct from any amounts owed to the

Contractor, or otherwise recover, any amounts paid for items in excess of the Contractor's cusrent prices on
orders by others for like deliverables under similar terms of purchase.
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6.2 Warranty — Services. The Contractor warrants and represents that all services to be provided to the City
under the Contract will be fully and timely performed in a good and workmanlike manner in accordance with
generally accepted industry standards and practices, the ferms, conditions, and covenants of the Contract, and all
applicable Federal, Siate and local laws, rules or regulations.

6.2.1 The Contractor may not limit, exclude or disclaim the foregoing warranty or any warranty impiied by
faw, and any attempt {o do sc shall be without force or effect.

6.2.2 Unless otherwise specified in the Contract, the warranty pericd shall be at least one year from the
acceptance date. If during the warranty period, one or more of the warranties are breached, the Contractor
shall promptly upon receipt of demand perform the services again in accordance with above standard at no
additional cost 1o the City. All cests incidental o such additional performance shail be bomne by the
Contractar. The City shall endeaver to give the Contractor written notice of the breach of warranty within
thirty (30} calendar days of discovery of the breach of warranty, but failure to give timely notice shall not
impair the City's rights under this section.

6.2.3 If the Contractor is unable cr unwilling tc perform its services in accordance with the above
standard as required by the City, then in addition ic any other available remedy, the City may reduce the
amount of services it may be required to purchase under the Contract from the Contractor, and purchase
conforming services from other sources. In such event, the Contractor shall pay to the City upon demand
the increased cost, if any, incurred by the City {o procure such services from another source.

SECTICN 7. MISCELLANEQOUS

7.1 Place and Condition of Work. The City shall provide the Contracter access to the sites where the
Contractor is to perform the services as required in crder for the Contractor to perform the services in a timely and
efficient manner i accordance with and subject to the applicable security laws, rules, and regulations. The
Contractor acknowledges that it has satisfied itself as to the nature of the City's service requirements and
specifications, the location and essential characteristics of the wark sites, the quality and quartity of materials,
eguipment, labor and faciiities necessary to perform the services, and any other condition or state of fact which
could in any way affect performance of the Contractor's obfigations under the Contract. The Confracter hereby
releases and holds the City harmless from and against any liability or claim for damages of any kind or nature if
the actual site or service conditions differ from expected conditions.

7.2 Workforce.

7.2.1  The Contractor shalt employ oniy orderly and competent workers, skilied in the performance of the
services which they will perferm under the Contract.

7.22 The Coniractor, its employees, subconiractors, and subcontracior's employees may not whiie
engaged in participating or responding to a selicitation or while in the course and scope of delivering goods
or services under a City of Austin contract or on the City's property:

7.2.21 useor pessess a firearm, including 2 concealed handgun that is licensed under state law,
except as required by the terms of the Contract; and

7.22.2 use or possess alcoholic or other intoxicaling beverages, illegal drugs or controlled
substances, nor may such workers be intoxicated, or under the influence of alcohol or drugs, on the
job.

7.2.3 If the City or the Cily's representative notifies the Contracior that any worker is incompetent,
disorderly or disobedient, has knowingly or repeatedly violated safety regulations, has possessed any
firearms, or has possessed or was under the influence of alcohct or drugs cn the job, the Contractor shall
immediately remove such worker from Coniract services, and may not employ such worker again on
Contract services without the City's prior written consent.
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7.3 Compliance with Health, Safety, and Environmental Regulations. The Contractor, its Subcontractors,
and their respective employees, shali comply fully with all applicable federal, state, and focal health, safety, and
environmental laws, ordinances, rules and regulations in the performance of the services, including but not limited
to those promulgated by the City and by the Occupational Safety and Health Administration (OSHA). In case of
conflict, the most stringent safety reguirement shall govern. The Contractor shali indemnify and hold the City
harmless from and against all claims, demands, suits, actions, judgments, fines, penalties and liability of every
kind arising from the breach of the Contractor's obligations under this paragraph.

7.4 Sigpificant Event. The Coniractor shall immediately notify the City's Coniract Manager of any current or
prospective “significant event” on an ongoing basis. All notifications shali be submitted in writing to the Contract
Manager. As used in this provisicn, a “significant event” is any occurrence or anticipated occurrence which might
reasonably be expected to have a material effect upon the Contractor's abifity to meet its contractual obligations.
Significant events may include but not be limited to the following:

7.4.1 disposal of major assets;

7.4.2 any major computer software conversion, enhancement or modification to the operating systems,
security systems, and application software, used in the performance of this Contract;

7.4.3 any significant termination or addition of provider contracts;

7.4.4 the Contractor's insolvency or the imposition of, or notice of the intent to impcse, a receivership,
conservatorship or special regulatory monitoring, or any bankruptcy proceedings, voluntary or involuntary,
or reorganization proceedings;

7.4,5 strikes, slow-downs or substantial impairment of the Contractor's facilities or of other facilities used
by the Contractor in the performance of this Contract;

7.4.6 reorganization, reduction and/or relocation in key personnel;
7.4.7 known or anticipated sale, merger, or acquisition;
7.4.8 known, planned or anticipated stock sales:
7.4.9 any litigation against the Contractor; or
7.4.10 significant change in market share or product focus.

7.5 Right To Audit.
7.5.1 The Coniractor agrees that the representatives of the Office of the City Audiior or other authorized
representatives of the City shall have access 1o, and the right to audit, examine, or reproduce, any and all
records of the Contractor related to the performance under this Coniract. The Contractor shall retain all
such records for a period of three (3) years after final payment on this Contract or until all audit and litigation
matters that the City has brought te the attention of the Contractor are resolved, whichever is longer. The

Coniractor agrees e refund to the City any overpayments disclosed by any such audit.

7.5.2 The Contractor shall include this provision in all subcontractor agreements entered into in
connaction with this Contract.

7.6 Stop Work Notice. The Cily may issue an immediate Stop Work Notice in the event the Contracior is

observed performing in a manner that is in violation of Federal, State, or local guidelines, or in a manner that is
determined by the City to be unsafe to either life or property. Upon notification, the Contractor will cease all work
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until notified by the City that the violation or unsafe conditicn has been corrected. The Contractor shall be liable
for all costs incurred by the City as a result of the issuance of such Stop Work Notice.

7.7  Indemnity.
7.7.1  Definitions:

7.7.1.1  “Indemnified Claims" shall include any and all claims, demands, suits, causes of action,
judgments and liability of every character, type or description, including ali reasonable costs and
expenses of litigation, mediation or other alternate dispute resoiution mechanism, including attorney
and other professional fees for:

7.7.1.1.1 damage to or loss of the property of any persen (including, but not limited to
the City, the Contractor, their respeclive agents, officers, employees and subcentractors;
the officers, agenis, and employees of such subcontracters; and third parties); and/or;

7.7.1.1.2 death, bodily injury, illness, disease, worker's compensation, loss of services,
or loss of income of wages to any person (including but not limited tc the agents, officers
and employees of the City, the Contractor, the Contractor's subcontraciors, and third
parties),

7.7.1.2  "Fault" shall include the sale of defective or non-conforming deliverables, negligence,
willful misconduct, or a breach of any legally imposed strict lizbility standard.

7.7.2 THE CONTRACTOR SHALL DEFEND (AT THE OPTION OF THE CITY), INDEMNIFY, AND HOLB THE CITY, |75
SUCCESSORS, ASSIGNS, OFFICERS, EMPLOYEES AND ELECTED OFFICIALS HARMLESS FROM AND AGAINST ALL
INDEMNIFIED CLAIMS DIRECTLY ARISING OUT OF, INCIDENT TO, CONCERNING OR RESULTING FROM THE FAULT OF
THE CONTRACTOR, OR THE CONTRACTOR'S AGENTS, EMPLOYEES OR SUBCONTRACTORS, IN THE PERFORMANCE OF
THE CONTRACTOR'S OBLIGATIONS UNDER THE CONTRACT. NOTHING HEREIN SHALL BE DEEMED TO LIMIT THE
RIGHTS OF THE CITY OR THE CONTRACTOR (INCLUDING, BUT NOT LIMITED T0, THE RIGHT TO SEEK CONTRIBUTION)
AGAINST ANY THIRD PARTY WHOD MAY BE LIABLE FOR AN INDEMNIFIED CLAIM.

7.8 Claims. If any claim, demand, suit, or other aclion is asserted against the Contractor which arises under or
concerns the Contract, or which could have a material adverse affect on the Contractor's ability to perform
thereunder, the Contractor shall give written notice thereof to the City within ten (10} calendar days after receipt of
notice by the Contractor. Such notice to the Gity shall state the date of notification of any such claim, demand,
suit, or other action; the names and addresses of the claimant{s); the basis thereof; and the name of each person
against whom such claim is being asserted. Such nofice shall be defivered personally or by mail and shall be sent
to the City and to the Austin City Attorney. Personal delivery t¢ the City Attcrney shall be to City Hall, 301 West
2™ Street, 4" Floor, Austin, Texas 78701, and mail delivery shall be to P.O. Box 1088, Austin, Texas 78767.

7.9 Notices. Unless otherwise specified, all nofices, reguests, or other communications required or appropriate
{o be given under the Contract shall be in writing and shall be deemed delivered three (3) business days after
postmarked if sent by U.8. Postal Service Cerlified or Registered Mail, Return Receipt Requested. Notices
defivered by other means shall be deemed delivered upon recezipt by the addressee. Routine communications
may be made by first class mail, telefax, or other commercially accepted means. Notices fo the City and the
Contractor shall be addressed as follows:

To the City: To the Contractor:

City of Austin, Purchasing Office FDM Software LTD.

ATTN: Gil Zitkha, Contract Administralor ATTN: Name, Contract Manager
P O Box 1088 949 West 3¢ Street, Suite 113
Austin, TX 78767 North Vancouver, B.C., V7P 3P7
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7.10 Confidentiality. In order o provide the deliverables to the City, Contractor may require access to certain of
the City's and/or its licensors’ confidential information (inciuding inventions, employee information, trade secrets,
confidential know-how, confidential business information, and other informaticn which the City or its licensors
consider confidential) (coliectively, “Confidential Information™). Contractor acknowledges and agrees that the
Confidential Information is the valuable property of the City andfor its licensors and any unauthorized use,
disclosure, dissemination, or other release of the Confidential information will substantially injuse the City and/or
its licensors. The Ceniracter {including its employees, subconlractors, agents, or representatives) agrees that it
will maintain the Confidential Information in strict confidence and shall not disclose, disseminate, copy, divuige,
recreate, or otherwise use the Confidential Information without the prior written consent cf the City or in a manner
not expressly permitied under this Contract, unless the Confidential information is required to be disclosed by law
or an order of any court or other governmental authority with proper jurisdiction, provided the Contractor promptly
notifies the City befors disclesing such information so as to permit the City reasonable time to seek an appropriate
protective order. The Contractor agrees to use protective measures no less siringent than the Contractor uses
within its own business to protect its own most valuable information, which protective measures shall under all
circumstances be at ieast reasonable measures to ensure the continued confidentiality of the Confidential
Information.

7.11 Advertising. The Centractor shall not advertise or publish, without the City's prior consent, the fact that the
City has entered into the Contract, except io the extent required by law.

7.12 No Contingent Fees. The Contracter warrants that ne person or selling agency has been employed or
retained to solicit or secure the Contract upen any agreement or understanding for commission, percentage,
brokerage, or centingent fee, excepting bona fide employees of bona fide established commerciat or selling
agencies maintained by the Contractor for the purpese of securing business. For breach or viclation of this
warranty, the City shall have the right, in addition to any other remedy available, 1o cancel the Contract without
liability and to deduct from any amounts owed to the Contractor, or otherwise recover, the full amount of such
commission, percentage, brokerage or contingent fee.

7.13 Gratuities. The City may. by writien notice to the Contractor, cancel the Contract without liability if it is
determined by the City that gratuities were offered or given by the Coniractor or any agent or representative of the
Contractor o any officer or employee of the City with a view toward securing the Contract or securing favorable
treatment with respect to the awarding or amending or the making of any determinations with respect to the
performing of such contract. In the event the Contract is canceled by the City pursuant to this provision, the City
shall be entitled, in addition tc any other rights and remedies, to recaver or withnold the amount of the cost
incurred by the Contractor in providing such gratuities.

7.14 Prohibition Against Personal [nterest in Contracts. No officer, empioyee, independent consultant, or
slected official of the City who is involved in the development, evaluation, or decision-making process of the
performance of any solicitation shall have a financial interest, direct or indirect, in the Contract resulting from that
solicitation. Any willful violaticn of this section shall constitute impropriety in office, and any officer or employee
guilty thereof shail be subject to disciplinary action up to and inciuding dismissal. Any viclation of this provision,
with the knowledge, expressed or implied, of the Contractor shaill render the Coniract voidable by the City.

7.15 Independent Contractor. The Contract shall not be construed as creating an employer/employee
relationship, a partnership, or a joint venture. The Contractor's services shall be those of an independent
contractor. The Contractor agrees and understands that the Contract does not grant any rights or privileges
established for employees of the City.

7.6 Assignment-Delegation. The Contract shall be binding upon and enure to the benefit of the City and the
Contractor and their respective successors and assigns, provided however, that no right or interest in the Contract
shall be assigned and no obligation shall be delegated by the Contractor without the prior writtens consent of the
City. Any attempted assignment or delegation by the Centractor shall be void untess made in corformity with this
paragraph. The Contract is not intended to confer rights ar benefits on any person, firm or entity not a party
hereto; it being the intention of the parties that there be no third parly beneficiaries to the Confract.
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7.17 Waiver. Ne claim or right arising out of a breach of the Contract can be discharged in whole cf in pari by a
waiver or renunciation of the claim or right unless the waiver or renunciation is supported by consideration and is
in writing signed by the aggrieved parly. No waiver by either the Contractor or the City of any one or more events
of default by the other party shall operate as, or be construed to be, & permanent wakver of any rights or
obligations under the Contract, or an express or implied accepiance of any other existing or future default or
defaults, whether of a similar or different character.

7.18 Modifications. The Contract can be modified cr amended only in writing signed by both parties. No pre-
printed cor similar terms on any Coniractor inveice, order or other document shall have any force or effect o
change the terms, covenants, and conditions of the Contract.

7.19 interpretation. The Conlract is intended by the parties as a final, complete and exclusive statement of the
terms of their agreement. No course of prior dealing between the parties or course of performance or usage of the
trade shall be relevant to supplement or explain any term used in the Contract. Although the Contract may have
been substantially drafted by one party, it is the intent of the parties that all provisions be construed in a manner
to be fair to both parties, reading nc provisions more strictly against one party or the other. Whenever a term
defined by the Uniform Commercial Code, as enacted by the State of Texas, is used in the Contract, the UCC
definition shall control, unless otherwise defined in the Contract.

7.20 Dispute Resolution.

7.20.1 ¥ 2 dispute arises out of or relates to the Contract, or the breach thereof, the pariies agree to
negotiate prior to prosecuting a suit for damages. However, this section does not prohibit the filing of a
lawsuit te toll the running of a statute of limitations or to seek injunctive relief. Either party may make a
written request for a meeting between represeniatives of each party within fourteen (14) catendar days afier
receipt of the request or such later period as agreed by the parties. Each party shall include, at 2 minimum,
one (1) senior level individual with decisiocn-making authority regarding the dispute, The purpose of this and
any subsequent meeting is to attempt in good faith to negoliate a resolution of the dispute. If, within thirty
(30) calendar days after such meeting, the parties have not succeeded in negotiating a resolution of the
dispute, they will proceed directly o mediation as described below. Negotiation may be waived by a writlen
agreemeni signed by both parties, in which event the parlies may proceed directiy to mediation as
describaed below.

7.20.2 If the efforts ic resclve the dispute through negotiation fail, or the parties waive the negotiation
process, the parties may select, within thirty (30) calendar days, a mediator trained in mediation skills to
assist with resclution of the dispute. Should they choose this option, the City and the Contractor agree to
act in geod faith in the selection of the mediator and to give consideration to qualified individuals nominated
o act as mediator. Nething in the Centract prevents the parties frem relying on the skills of a person who is
trained in the subject matter of the dispute or a contract interpretation expert. If the parties fail to agree on a
mediator within thirty (30) calendar days of initiation of the mediation process, the mediator shall be
selected by the Travis County Dispute Resolution Center (DRC). The parties agree to participate in
mediation in goed faith for up 1o thirly (30) calendar days from the date of the first mediation session. The
City and the Contractor will share the mediator's fees equally and the parties will bear their own costs of
participation such as fees for any censultants or attomeys they may utilize to represent them or otherwise
assist them in the mediation,

7.21 Minority And Women Owned Business Enterprise (MBE/WBE) Procurement Program.

7.21.1 Al City procurements are subject to the City's Minority-Owned and Women-Owned Business
Enterprise Procurement Program found at Chaplers 2-9A, 2-9B, 2-9C and 2-8D of the City Code. The
Program provides Minority-Owned and Women-Owned Business Enterprises (MBEs/WBES) full opportunity
to parlicipate in ali City confracts.
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7.22

7.21.2 The City of Austin has determined that no goals are appropriate for this Contract. Even though no
goals have been established for this Contract, the Contractor is required to comply with the City's
MBEMWBE Procurement Program, Chapters 2-9A, 2-9B, 29C and 2-9D, of the City Code, as
applicable, if areas of subcontracting are identified.

7.21.3 If any service is needed to perform the Confract and the Contractor does not periorm the service
with its own workforce or if supplies or materials are required and the Contractor does not have the supplies
or materials in its inventory, the Contractor shall contact the Depariment of Small and Minority Business
Resources (DSMBR) at (512) 974-7600 to obtain a list of MBE and WBE firms available to perform the
service or provide the supples or materials. The Ceniraclor must alse make a Good Faith Effort to use
available MBE and WBE firms. Good Faith Efforts include but are not limited to confacting the listed MBE
and WBE firms te solicit their interest in performing on the Coniract; using MBE and WBE firms that have
shown an interest, meet gualifications, and are competitive in the market; and documenting the results of
the contacts.

Subcontractors.

7.22.1 | the Conftractor identified Subcontractors in an MBEMWBE Program Comgliance Plan or a Mo
Goals Utilization Plan, the Contractor shall comply with the provisions of Chapters 2-9A, 2-98, 2-9C, and 2-
9D, as applicable, of the Austin City Code and the terms of the Compiiance Plan or Utilization Plan as
approved by the City {the “Plan”). The Contractor shall not initizlly employ any Subcontractor except as
provided in the Contractor's Plan. The Centractor shall not substitute any Subcontractor identified in the
Plan, uniess the substitute has been accepted by the City in writing in accordance with ihe provisions of
Chapters 2-9A, 2-9B, 2-9C and 2-8D, as applicable. No acceptance by the City of any Subcontractor shall
constitute a waiver of any rights or remedies of the City with respect to defective deliverables provided by a
Subcontractor. If a Plan has been approved, the Contracter is additionally required to submit & monthly
Subcontract Awards and Expenditures Report o the Contract Manager and the Purchasing Office Contract
Cempliance Manager no later than the tenth calendar day of each month.

7.22.2 Work periormed for the Contractor by a Subcontractor shall be pursuant o a written confract
between the Contractor and Subcontractor. The terms of the subcontract may not conflict with the terms of
the Contract, and shall confain provisions that:

7.22.2,1 require that ali deliverables to be provided by the Subcontractor be provided in strict
accordance with the provisions, specifications and tarms of the Centract.

7.22.2.2 prohibit the Subcontracter from further subcontracting any pertion of the Centract without
the prior written consent of the City and the Contractor. The City may require, as a condition to such
further subcontracting, that the Subcontractor post a payment bend in form, substance and amount
acceptable to the City;

7.22.2.3 require Subcontractors to submit all invoices and applications for payments, including any
claims for additional payments, damages or otherwise, o the Contractor in sufficient fime to enable
the Contracior to include same with its invoice or application for payment to the City in accordance
with the terms of the Contract;

7.22.2.4 require that alt Subcontractors abtain and maintain, throughout the term of their contract,
Insurance in the type and amounts specified for the Contractor, with the City being a named insureg
as its interest shall appear; and

7.22.2.5 require that the Subconiracter indemnify and holfd the City harmless to the same extent
as tha Contracter is required to indemnify the City.

7.22.3 The Cortractor shall be fully responsible to the City for all acts and emissions of the Subcontractors
just as the Contractor is respensible for the Contractor's own acts and omissions. Nothing in the Contract
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shall create for the benefit of any such Subcontracior any contractuat relationship between the City and any
such Subconfractor, nor shali it creaie any obligation on the pari of the City {o pay or o see {o the payment
of any moneys due any such Subcontracter excepi as may otherwise be required by law,

7.22.4 The Contractor shall pay each Subcontractor its appropriate share of payments made fc the
Contractor not later than ten {10} calendar days afler receipt of payment from the City.

7.23 Jurisdiction And Venue. The Contract is made under and shali be governed by the laws of the State of
Texas, including, when applicable, the Uniform Commerciai Code as adepted in Texas, V.T.C.A,, Bus. & Comm.
Code, Chapter 1, excluding any rule or principie that would refer to and apply the substantive law of another state
or jurisdiction. All issues arising from this Contract shall be resolved in the courts of Travis County, Texas and the
parties agree o submit to the exclusive personal jurisdiction of such ¢ourts, The foregoing, however, shall not be
construed or interpreted to limit or restrict the right or ability of the City to seek and secure injunctive relief from
any compeient authority as contemplated herein.

7.24 Invalidity. The invajidity, illegality, or unenforceability of any provisicn of the Contract shall in no way affect
the validity or enforceability of any other poriion or provision of the Coniract. Any void provision shall be deemed
severed from the Contract and the balance of the Contract shall be construed and enforced as if the Contract did
not contain the particular pertion or provision held {o be void. The parties further agree to reform the Contract to
replace any stricken provision with a valid provision that comes as close as possible to the intent of the stricken
provision. The provisions of this section shall not prevent this entire Contract from being void should a provision
which is the essence of the Centract be determined to be void,

7.25 Holidays. The foilowing holidays are observed by the City:

Holiday Date Cbserved

New Year's Day January 1

Martin Luther King, Jr.'s Birthday Third Monday in January
President’s Day Third Monday in February
Memorial Day Last Monday in May
Independence Day July 4

Labor Day First Monday in September
Veteran's Day November 11
Thanksgiving Day Fourth Thursday in Nevember
Friday after Thanksgiving Friday after Thanksgiving
Christmas Eve December 24

Christmas Day December 25

i a Legal Holiday falls on Saturday, it wili be observed on the preceding Friday, I a Legal Holiday fzlls on
Sunday, it will be cbserved on the following Monday.

7.26 Survivability of Obligations. All provisions of the Coniract that impese continuing obligations on the
parlies, including but not limited to the warranty, indemnity, and confidentiality obligations of the paries, shal
survive the expiration or termination of the Contract.

7.27 Non-Suspension or Debarment Certification. The City of Austin is prchibited from contracting with or
making prime or sub-awards to parties that are suspended or debarred or whose principals are suspended or
debarred from Federal, State, or City of Austin Contracts. By accepting a Contract with the City, the
Vendor cerlifies that its firm and its principals are not currently suspended or debarred from deing business with
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the Federal Government, as indicated by the General Services Administration List of Parties Excluded from
Federal Procurement and Non-Procurement Programs, the State of Texas, or the City of Austin,

7.28 Incorporation of Documents. Section 0100, Standard Purchase Definitions, is hereby incorporated into
this Coniract by reference, with the same force and effect as if they were incorporated in full text. The full text
versions of this Section are available, on the Intermet at the following online address:

ht Filles/Flnenre/t nadevendard-

FiEites def:

7.29 Order of Precedence. The Contract includes, without limitation, the Solicitation, the Offer submitted in
respense to the Solicitation, the Contract award, the Standard Purchase Terms and Conditions, Supplementat
Terms and Conditions i any, Specifications, and any addenda and amendments thereto. Any inconsistency or
condlict in the Contract documenis shall be resolved by giving precedence in the following order.

7.29.1 any exceptions to the Offer accepted in writing by the City;
7.29.2 the Supplemental Purchase Terms and Conditions;
7.29.3 the Standard Purchase Terms and Conditions;

7.29.4 the Offer and exhibits; within the Offer, drawings (figured dimensions shall govern over scaled
dimensions} will {ake precedence over specifications or scope of work.
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In witness whereof, the parties have caused duly autherized representatives to execute this Centract on the daies
sef forth below.

FDM Software LTD. CITY OF AUSTIN
By: By:

Signature Signature

Mame: Name:

Printed Name Printed Name
Title: Title;

Date:, Date:

Service Contract 18 Revised Oct 2015



List of Exhibits

Exhibit A Pricing Agreement and Statement of Work
Exhibit B Non Discrimination Cerification
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EXHIBIT A
Pricing Agreement and Statement of Work

SOFTWARE SUPPORT AND MAINTENANCE AGREEMENT

between
THE CITY OF AUSTIN

and
FDM SOFFWARE LTD.
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SUPPORT AND MAINTENANCE AGREEMENT
between
THE CITY OF AUSTIN
and
FDM SOFTWARE LTD.

THIS AGREEMENT for the support and maintenance of a Fire Department Records Management System (RMS) Software
{"Agreement”) is dated for reference this day of 2015 between the City of Austin, a municipal corporation
under the laws of the State of Texas, whose address is P.O. Box 1088. Austin. Texas 78767-1088 ("Customer”} and FDM
Software Ltd., an existing British Columbia corporation, whose address is 949 West 3rd Street, Suite 113, North Vancouver.
B.C..VIP3P7 ("FDM").

RECITALS:
A FDM has licensed 10 the Customer the use of certain modules of the Software. which modules are listed in Schedule
B. and the Customer wishes to retain FDM 1o provide Supporl and Maintenance Services for the Software,

1 DEFINITIONS
The following terms have the fellowing meanings for the pumposes of this Agreement (including all Schedules):

a) CURRENT RELEASE. The term “Current Relgase™ means the latest version of the Software offered for general
commercial distribution at a given point in time and includes all Updates and Upgrades.

b) CUSTOMER SUPPORT. The term “Customer Support™ means a person employed by or contracted by FDM 1o work on
behalf of FDM to provide support services to the Customer,

¢} CUSTOMIZATIONS. The term “Cusiomizations™ means all newly-teveloped software relating to the Software created
for a separale fee by FDM or its subcontractors for the Customer, including dut not limited 10 ali interfaces between
different components of the Software and Third Parsy Software,

d) DOCUMENTATION. The term “Documentation™ means, without limitation, ail written, electronic. or recorded works.
that describe the use, functions, featurss. or purpose of the Software or any component thereof. and whick are published
or provided to the Customer by FDM or #1s subcontractors. including without limitation ail end user manuals, 1raining
marnwals, guides. program listings, data models, flow charts, logic diagrams, and ather materials related to or for use with
the Software.

¢} INTELLECTUAL PROPERTY. The term “Iniellectual Property™ means all right, title, interest and benefit of a party in
and {0 any registered or unregistered worldwide trade-marks. trade or brand names, service marks. copyrights, copyright
applications, designs. logos, symbois, patents, patent applications. industrial design rights. cireuit topegraphies or similar
rights, rights in and 1o licences and sub-licences from third parties in any of the foregoing, confidential information, trade
secrels. processes. know-how, technology and other intelleciual or industrial property.

f) SOFTWARE, The term “Software™ means all modules of the software described in Schedule B and all Updates.
Upgrades and Customizations to the Software.

g) SOFTWARE ADMINISTRATOR. The term “Software Administrator”™ means the Customer’s designated staff person
who must have taken the training prescribed by FDM for the implementation and use of the Software,

h) SUPPORT AND MAINTENANCE SERVICES. The term "Suppert and Maintenance Services” means the support and
maintenance services to be provided by FDM as described in this Agreement.
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i} THIRD PARTY SOFTWARE. The term “Third Party Software™ means all software not ewned by FIXM but included
within the Sofiware or required by FDM fo be used as part of the Sofiware requirements specified by FDM. The use of
Third Party Sofiware is subject te all of the terms and conditions of the third party’s software license or agreement
provided with the Thir¢ Party Software,

jt  UPDATES. The term “Updates™ means minor medifications to the Software to fix bugs and to minimally change
current functionality.

k} UPGRADES, The term “Upgrades™ means program changes to the Sofiware made to add significant new functionality
1o the Software, most commenly given a new version number. that are made generally available without charge to
FDMs licensces who have contracted for support and maintenance. For greater certainty. the "Upgrades” do not include
scparate modules that are separately licensed and priced and supported. or any replacement product that is developed and
marketed and sold as a separate product by FDM.

2 SUPPORT AND MAINTENANCE SERVICES

During the term: of this Agreement. FDM shali provide to the Customer the Support and Maintenance Services for the
Software in acecordance with the terms of this Agreement and the attached Scheduies,

2,1  Scope of Suppert and Maintenance

Supposn and Maintenance means aceess 1o pre-defined Customer Support representative who may assist the Customer with:
*  Access {0 websiteFTP site
= Access to Documentation
»  Access 10 the FDM online help desk
= Assisting with changes to the database
= Assisting with reports building
= Troubleshooting errors
*  Assisting with configuration and testing prablems
= Assisting with problems related to queries. advanced queries. calculated columns
= Supporting the Customer with issues that may arise from database upgrades to the latest FDM release
= Access to 24/7/365 Support for Software critical issues
»  Assisting with up to three (3) upgrades per year

Support and Maintenance also inclides the provision of Updates and Upgrades. Schedule B3 shall be deemed to have been
amended without further action of the parties in the event that the Customer purchases the right to use additional modules of
the Software that include the right Support and Maintenance pursuznt to this Agreement.

22 NFIRS
Support and Maintenance includes annual NFERS reporting updates as issued by the US Fire Administration.
2.3 Billable Support Services

The following support services are not included in Support and Maintenance during the term of this Agreement and may be
bifled by FIXM at its then current rates:

*  Creating reports

»  Creating new tables and/or columns

= Creating calculated columns

= Creating interfaces between FDM and other data sources or CAD systems
*  Creating seripts to fix issues that were not caused by FDM

= Database customization review

«  Database clean up
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*  Converting current database to another database software system

*=  Uprading databases on client’s behalf to latest FDM release, either at the Customer’s site or al the FDM's location

= Additional training

*  Custom programming or software development

= Services required because the Administrator is not avaitable or is not trained on FDM products

*  Services required due to failure of sofiware or hardware not supplied by FDM and not covered in this Agreement

*  Services required due to the Customer's use of hardware or software that does tot meet FDM specifications or
failure of the Customer to maintain or perform industry standard maintenance on the Customer’s hardware or
software

*  Services required due to seftware or portions thereof that were incorrectly configured by the Customer

*  Services required due to cases of foree majeure. especially lightning strikes. fire or flood or other events not caused
through FDM's fault

= Services required due 1o the Customer’s failure to fulfill the Customer’s Obligations set forth in Section 4

*  On-site services

24 Hours of Support
FDM shall provide Support Services during the hours as described in Schedule A.
2.5 New Releases

FDM shall, from time-to-time issue new releases of the Software (Schedule B). and when it does, it will immediately make
available ta the Customer a copy of the release documentation. and updated user or Sofiware docementation. FDM will
assist and provide guidance for integrating pre-existing custom code into the new release, Any custom code and/or modules
created outside the core functionality of the product is the responsibility of the Customer. FDM can offer professional
services 1o inegrate custom changes with new functionality, Such services will be billed at FI?M's then current rates.

26  FDM Exceptions

For greater certainty, FDM is responsible only for maintaining the Software as contemplated by this Agreement, Without
fimiting the generality of the foregoing, FD'M is not responsible for (1) any hardware required to run the Software or 1o
permit it to function, {2} any soflware required 1o run the hardware. including without limitation the operating Software and
data base software, (3) maintaining unauthorized Customer modified portions of the Software, Customer data files or for
maintaining portions of the Software affected by unauthorized Customer modified portions of the Software. The Customer
shali cause the hardware on which the Sofiware operates to be operating properdy at all times and 10 be and continue 10 be
praperly maintained by the manufacturer of the equipment oz a properly qualified service organization. Without limiting the
generality of the foregoing. Customer will cause the hardware and underlying software to meet the minimum specifications
for running the Software as deciared by FDM from time 1o time. Correcticns for difficulties or defects traceable 1o the
Customer's errars or unauthorized changes, Customer's hardware. or conflicts with other software not identified by FDM as
compatible or part of the recommended operating environment may be subject to billing at FDM's eurrent rates. For greater
certainty, FDM does not provide support for the Customer's database seftware application.

3 COST, PAYMENT AND TAXES
3.1 Annual Fea

The Customer shall pay the annual fee 10 FDOM for Support and Mainenance Services as shown in Schedule C. All requests
by the Customer for additional features or functionality that fall outside of FDM’s engeing policy of upgrading the Software
will be quoted on separately.

Software version Updates and Upgrades are inciuded in this Support and Maintenance Agreement and Customers are
encouraged to keep their system up to date, A surcharge on the annual Support and Maintenance fee will be charged for
systems that are two or more versions behind the current release version.

FOM will be charging the following support gremium fees for versions older than 12.5:
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s Versions 10.x $0 12.2: a premium of 5% of the anaual support and maintenance fee
e Versions 9.x: a premium of 10% of the annual suppoert and maintenance fee
«  Qlder versions: a premium of 15% of the annual suppert and maintenance fee

if you are in testing. or jusl scheduled to upgrade to one of these releases, no premium fee will be charged.
32 Additions to Support and Maintenance Agreemeant

In the event the Customer purchases additional licenses or additional modules from FDM during the term of this Agreement,
FDM wifl provide a written quote that reflects the additional licenses or module, and the support and mainienance fee. The
support and maintenance fees for additional licenses are due immediately. while the support and maintenance fees for
additionaj modules are due upon the go live date of the module.

33  Removal of Modules

Either party may provide written notice to the other party at least sixty {60} calendar days prior to the end of the suppert and
maiatenance coverage period of its intent 1o remove any individual modules from the Agreement. Neither party may remove
Software modules except upon Agreement renewal. Should the Customer desire to reinstate support and maintenance
services for the modules that were removed fram the Agreement, the Customer must pay the support and maintenance fees
retroactively from the date of the cancellation or re-purchase Lhe licenses at the then current list price.

34  Travel Expenses

The Customer shatl reimburse FDM for any cut-of-pocket expenses incurred at the Customer's request and authorization,
including travel to and from the Customer site. ledgings. meals. telephone and shipping. as may be necessary in connection
with the duties performed by FDM under this Agreement.

35 Payment

Support and Maintenance Services will be invoiced annually in advance on December 3 ist, Payment is due thirty (30)
calendar days after invoice.

3.6 Taxes
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4 CUSTOMER OBLIGATIONS
4.1 Customer's Responsibility

The Customer is responsible for the instailation and maintenance, and regular replacement of all hardware (network cabling,
switches, servers and workstations, backup power supplies and all other matters commonly the responsibility of the
Custemer) and for ensuring that all major operating sofiware and database service packs are kept current after FDM has
recommended their instailation.

The Custemer is responsibie for ensuring thar afl workstasions and servers are kept free of viruses, worms or other non FDM
approved software which may affect the operation of the supplied software. The Customer is respensibie for ensuring the
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accuracy and integrity and privacy of the data which supports the functioning of the Software. This data includes. but is not
limited to:

Accurate and correct depariment information.

Accurate and cortrect resource information (deparimental vehicles and station locations)
Accurate and valid GIS data (where available).

Accurate and correct location (property) information.

ao o

The Customer is responsible for performing and testing the integrity of regufar database backups and redundancy process.
The Customer is responsible for database administration functions and for ensuring the proper maintenance of the database
(as per the database supplier’s instructions).

The Customer is responsible for properly testing and applying routine virus updates and security patches without the need for
additional FIDM notification and for testing those updates before applying them 1o the Customer’s production environment.
Except for emergency replacement of a failing server, the Cusiomer shall communicate with FDM prior 1o replacing a server
on which Software is being used. For workstations running Software. the Customer acknowledges responsibility to test new
workstation configurations, sofiware service packs. new releases or versions of sofiware, and new software products prior to
implementation. FDM recommends that the Customer doesn't install other sofiware on the server running the FDM
Software. Support and Maintenance activities for systems configured outside of FDM’s recommendations may be subject 10
additional fees, ($200/hour for time and material)

Customer represents and agrees that it shall ensure shat ail persons operating the Software during times when life or property
are at risk are properly qualified. supervised. trained. and have demonsirated effectively that the operator is proficient in the
use of the hardware and sofiware and the Software. Customer warrants that its operators will not rely solely upon
recommendations presented by the Software when making decisions in situations where life or property could be at risk,
Customer warrants that i shall maintain a manual or mechanical software adequate to back up the equipment and software
should they become unavailable for use. either planned or unpianned.

4.2 Access to Data and Scftware

The Customer shall provide FDM with monitored access to the Software, and with sufficient test time on the Customer’s
hardware and software to duplicate the preblem. 10 certify that the problem is with the Sofiware. and to certify that the
probiem has been correcied.

The Customer shall make reasonable efforts to upgrade the Software in its entirety to a release version that is not more than
one (1} release version older than the most recent versien of the Software, but will not exceed two (2) reiease versions glder
than the most recent version of the Software. FDM is not obligated 1o provide Updates and Upgrades for release versions that
are more than two (2} release versions older. FDIM will provide clear upgrade path 1o the Customer.

The Customer will upgrade the cemputer operating sofiwarg, hardware and underlying database engines of the Software as
necessary to meet the changing requirements of the Software as specified by FDM as part of a current release of the
Software. or as the parties mutually agree. The parties agree that FDM is not obiigated 1o ensure that i1s new release of the
Software is compatible with outdated (namely. exceeding three {(3) versions from date of initiaf release) hardware. computer
operating software or database engines nor is FDM responsible 10 maimain the Software if Customer has failed to comply
with the requirements of this paragraph, ’

4.3  Software Administrator

The Customer shall appoint a minimum one contzct person who is authorized to make use of the Support and Maintenance
Services provided {*Software Administrator™), The Customer must ensure that the Sofiware Administrator has adequate
expertise and experience to make accurate description of the malfunctions and make it possible for FDM 10 handle them
efficiently, The Software Administzator must have successfully completed FDM product training and must have knowledge
of the Customer’s operating seftware, network, hardware and other system software. The Customer agrees to promptly notify
FIOM of any replacement of a Software Administrator.
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44  Remoie Access

The Customer wil} permit FIDM to electronically aceess the Customer’s hardware and sofiware via the remote toels used by
FDM or the 1col provided by the Customer. The Customer shalt pay for the installation and maintenance of their remote
tools. The tool will provide secure. auditable remote access 1o the Customer’s Sofiware. in order for FDM Customer Support
personnel to effectively troubleshoot critical or complex problems and to expedite resolution of such issues. The Software
Administrator shouid be available to assist FOM Customer Support personngl as needed during the entire process. Customer
Support witl only access the Customer’s Software with the Administrator monitoring their actions knowledge and consent of
the Customer,

4.5  Transferring Database

From time to time. FDM may require 2 copy of the Customer database. In order 10 protect sensitive data, FOM provides a
tool to remove, scramble, and/or make unreadable such sensitive data. It is the Customer's responsibitity 10 ensure that all
database sent to FDM have been created using this 100l and 1o ensure that the tool is property configured to eliminale any
data the Customer considers sensitive,

5 CONFIDENTIALITY
5.1  Defined

Confidential information includes, without limitation. any tangible and intangible material such as written or printed
documents specifically identified to be confidential. samples. data structures, links, aschilecture, implementations of the
Software, software, information cbtaired through access to an electronic database, and any oral disclosures. All confidential
information submitted by either party to the other is subject to the terms of this Agreement. provided that the confidential
nature of the information has been clearly marked, or when disclosed orally has been identified as confidential information at
the time. The receiving pariy has no obligation or restriction with respect to confidential information which is in the public
domain through no wrongful act or omission of the receiving party. has been lawfully received from a third party without
obligations of confidentiality, or is independently developed in good faith by the receiving party {with the burden of proof
being on the receiving party).

5.2 Recipient’s Responsibilities

All information disclosed io a receiving party shall be protected and kept in confidence forever by the receiving party. who
agrees 1o use the degree of care and employ safeguards as are reasonable for such information. The receiving party can
disciose the confidential information only to persons within the receiving party’s organization on a need-to-know basis, Such
persons shall be informed of the confidential nature of the information. and if necessary shall be required to sign a similar
agreement of non-disclosure, The receiving party shall segregate ail confidential information from other materiat in order to
prevent co-mingling, and the receiving party shali not use the confidential information in whole orin part for any purpose
other than the purpeses of this Agreement. The receiving party shall not reverse engineer, decompile. translste. modify or
disassemble any Software disciosed 10 it. All confidential information shatl be returned to the disclosing party upon the
termination or expiration of this Agreement. unless it is reasonably required with respect to the ongoing use by Customer of
the Software.

Lh
(V5]

Rights to Confidential Information

it is expressly understood and agreed by the parties that the disclosure of confidential information under this Agreement will
not be construed as granting to the receiving party any rights or interest whether express or implied by license or otherwise 10
the matters or inventions t¢ which such confidential information pertains or to any patent. industrial design. copyright. trade-
mazk or trade secret rights beyond the rights expressly granted by this Agreement, The receiving party may oaly use
confidential information disclosed under this Agreement in furtherance of this Agreement.
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34  Freedom of Informaticn

FDM acknowiedges and agrees that the Customer may be subject to laws providing for free access to governmens
information, commonly referred to as Freedom of Information statutes. with respect to information under its custody and
control. Accordingly ali documents and information provided by FDM to the Customer under and pursuant to this Agreement
may polentially be available to the public by operation of law. Customer acknowledges that FDM has requested that all
confidentizl information not be disclased 1o the public and that Customer wilé use iis best efforts and work with FDM te
allow FDM to take advantage of all statutory exemptions from involuntary disclosure. Cusiomer agrees to use reasonable
efforts to notify FOM of any request to access confidensial information.

55  Privacy

Notwithstanding that any personally identifiable information collected by Customer may end up in the joint custody of FDM
on account of this support agreement. Customer agrees that it zemains liable for all compliance (including the cost of
compliance) with all relevant privacy legislation. rules and regulations.

6  INTELLECTUAL PROPERTY RIGHTS
6.t  FDM

Cusiomer acknowledges and agrees that FDM retains legal ownership of the Intellectual Property, including without
limitation the Software and Documentation. including without limitation all copyrights and ather Intellectual Property rights
that may exist now or in the future. Witheut limiting the generatity of the foregoing. the data structures and architecture of
the Software, and any application code provided by FDM and contained within any database, are owned by FDM,
Customizations are the sole property of FDM and wili be deemed to be pan of the Software for the purpase of this
Agreement.

6.2  Cusiomer

FDM acknowledges and agrees that: (a) the data contained within the database provided by the Customer is and wiii remain
the exclusive property of the Customer: and (b) the Customer retains full and compiete rights to use such data. FDM shall not
disclose. transfer or sell any data contained in the Database to any person and shall compty with the confidentiality
requirements set forth in this Agreement.

6.3 Trade-marks

Nothing contained in this Apreement shall be construed as Heensing either party to use any trade-mark or trade name owned
or used by the other party without its pricr writizn cansent.

7 LIMITATION OF LIABILITY

Neither party will be liable to the other party for (3) any indirect, incidental, special, consequential or exemplary damages,
including but not limited to, damages for loss or revenues, profis. goodwill. use, data, failure to realize expected savings. or
(i1} other losses resulting from error. omission. or negligence of the other party with respect o the use of the Sofiware,
including but not limited to, in the case of the Custamer, the data entered by the Customer and/or dispatched by the Customer
pursuant 1o the data entered by the Customer, FDM disclaims all warranties not expressly provided in this Agreement
including without limitation warranties of merchantability and fitness for a particular purpose.

To the catent permitied by laws-, sind with the exception of FDM s indemuoity obligalions, neither party’s Hability to the other
party in connection with any cause of action (excluding copyright infringement by either party or non-payment by Customer).
whether in contract, tort. or under statute, relating to this Agreement shall in no event exceed the greater of the total price
paid for Support and Maintenance in the twelve month period preceding the event giving rise to the claim or the amoum
payable pursuant to amount of coverage for such loss in effect pursuant 10 the policy of insurance in effect under this
Agpreement.
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The limitations of Sustemer’s liability contained in this section do not a;lply to any claims lha}waDMﬂHu\uim 2 a L
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8 TERMAND TERMINATION

81 Term
The term of this Apreement commences January 2016 and ends December 31 2018, This-Acreement-will-a ieally
before-Detober 3st—in-thet-vearefits-intention-to-termt the-Aur tat-the-expiration-of the- theneurrent-term: : Commenbed [LCS]: The pricing shows 2016-2018 with an
gption to renew for 2019 and 2020. Shouldn’t wa explain that
R it can be renewed for 2 additional years al the price listad? ¥
§2  Limitations | nat, shouldn't we take out the reference to 2018 and 2020 in
pricing?

FDM may at its sole discretion limit or suspend Cusiomer’s access to Support. pursuant to this Agreement, where {1)
Customer is in material default under the terms of this Agreement or the license from FDM authorizing Customer 10 use the
Software (non-payment is deemed 10 be a material default), or (2} it appears that the need for Support is based upon the
failure of Customer to provide a knowiedgeable Software Administrator {who must be certified by FOM) so administer the
Software.

8.3  Termination for Convenignce

The Castomer may terminate this Agreement at any time and for any reason upon thirty (30} calendar days prior writler:
notice 1o FDM. Customer is not entitled to a refund of monies billed or paid for support for the period cancelled.

84  ForBreach

if cither party fails to fulfill one or more of its material obligations under this Agreement {non-payment is deemed to be a
material defiault), the other party may, upon its election and in addition to any other remedies that it may have, at any time
terminate all the rights granted by it hereunder by providing not less than one (1) month's written notice specifying ary such
breach, unless within the pericd of such notice all beeaches specified have been remedied or that alf reasonabie steps are
being taken to remedy such breaches. For greater certainty, if Customer is in material default under the terms of the license
from FDM authorizing Cuslomer to use the Sofiware then Customer will be deemed 1o be in material default under this

agreemenlf AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA Commented [RH6]: This is covered in the main agreement,
fanguage can be changed to make termination apply to both
835  Survival parties,

Expiration or termination of this Agreement for any reason will not afTect any obligations which, within the context of this
Agreement. are intended to survive expiration or the sooner termination of this Agreement, ineluding but not limited to
Sections 1 (Definitions}. 3 (Cost, Payment and Taxes). 3 (Confidentiality), 7 (Limitations of Liability). and 11.7 (Dispuies).

9 INSURANCE
9.3  Limiis

FDM shall comply with the following conditions and procure and keep in force during the 1erm of this Agreement, at its own
cost and expense,

a) Workers' Compensation Insurance or such insurance of a similar type as reguired by British Columbia law. If the

Customer authorizes work by any subcontractors, FDM will require each subcontractor to provide Workers’
Compensation Insurance or such insurance of a similar type for its empioyees, unless FIDM covers such employees.
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b} Commercial General Liability Insurance on an occurrence basis in an amount not less than $1.000.000 per occurrence
and at least £1.000,000 in the annual aggregate. including but not limited to: premisesioperations (including off-site
operations}, blanket centractual liability and broad form property damage,

c) Business Automobile Liability Insurance in an amount not less than $1.000.000 per occurrence. extending to any
automebile. A statersent certifying that no vehicle will be used in accomplishing this Agreement may be substituted for
this insurance requirement.

The Customer shali be named as an additional insured under the FDM's Commercial General Liability Insurance coverage.
FDM shall provide certificates of insusance o the Customer indicating compliance with this paragraph.

The above liability policies shall contain a provision that the policy witl not be cancelled or materially changed without thirty
(30) calendar days prior written notice to the Customer. No cancellation provision in any insurance policy will be construed
in derogatien of the continuous duty of FDM to furnish the required insurance during the term of this Agreement.

In case of the breach of any provision of this section. the Customer may, at its option and with no obligatien to do so. provide
and maintain a1 the expense of FDM. such types of insurance in the name of FDM, and with such insurers, as the Customer
may deem proper, and may deduct the cost of providing and maintaining such insurance from any sums which may be found
or become due to FDM under this Agreement or may demand FDM to promptly reimburse the Customer for such cost.

10 RELATIONSHIP

10.1  independent Coniractar
The Agreement shall not be construed as creating an agency. employeriemployee relationship. a parinership, or a joint
venture. FDM's services are those of an independent cortractor.

10.2 FDM Employees

Any and all employees of and contractors to FDDM, while engaged in the performance of any services hereunder. will be
considered employees of FDM only and not of the Customer. FDM's employees are not entitled 16 any of the employment
benefits of the Customer as a result of their performance of any obligations under this Agreement. Any and all claims that
may or might arise under the worker's compensation legislation on behalf of said employees or FDM, while so engaged. and
any and all ¢laims made by a third party as a consequence of any negligent act or omission on the part of FDM's employees.
while so engaged. wiil be the sole obligation and responsibility of FDM.

10.3 Personnet

The Customer, acting reasonably, may review, approve. or request a change of FDM's employees or subcontractors who
provide services under this Agrestnent.

A party must not directly or indirectly induce an employee or contractor of the other party to terminate her contract with the
other party, nor will Customer hire any of FDM's employees or contractors,

This section remains in force for six (6) months after the end of the expiration or termination ef this Agreement.

104 FDM Siandards of Employment

FDM warrants that it has not employed or retained any company or person, other than a bona fide employee. agent or
contractor working for FDM. to solicii or secure this Agreement and that it has not paid or agreed to pay any company or
person, other than a bona fide employee working solely for FDM. any fee, commission, percentage, brokerage fee, gifts. or
any other consideration, contingent upon or resulting from the award or making of this Agreement. For breach or violation of
this warranty, the Customer may lerminate this Agreement without liability or. in its discretion. may deduct from the project
price or othenwise recover the full amount of such fee. commission, percentage, brokerage fee, yift, or contingent fee,

FDM, with regard to the Support and Maintenance Services performed by it. will not discriminate on the grounds of race.
religion, colour, national origin, or sex in the selection and retention of employees or independent contractors. including
procurements of materials and leases of hardware.
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11 MISCELLANEQUS
11.f Addresses

Any statement, notice, request or other communication bereunder will be deemed 1o be sufficiently given 1o the addressee
and any delivery hereunder deemed made three (3) caiendar day after delivery or fax {with receipt confirmation) 1o the
following addresses:

To the Customer:

Mark Tomasek. IT Systems Administrator

P.O. Box 1088

Austin. Texas 78767

To FDM:

Edward Colin. President and CEO

FDM Sofwware, Lid.

949 West 3rd Street. Ste. 113

Morth Vancouver. BC, Canada VP 3P7
Fax number: 604-986-7130

or to such other address as the party may specify from time to time by notice given in aceordance with this section.
11.2  Construction

Each party acknowledges thal it has read this Apreement, understands il and agrees to be bound by its terms. Each party
acknowledges that the Agreement shoutd not be strictly construed apgainst one party or the other, including the party that
drafted it. but interpreted reasonably and fairly so as 1o give effect to the manifest intentions of the parties,

11,3 Modification

This Agreement may not be modified except by a written instrument duly executed by the parties hereto, The Customer may,
from time 10 time, require changes in the scope of this Agreement. Such changes. including any increase or decrease in the
amount of FDM's compensation, or services. wiil: {a) be made only in writing and signed by an acthorized representative of
the Customer. (b} be explicitly identified as a change {o this Agreement. (¢) be approved by FDM in writing and (d) becemc a
part of this Agrecment.

11.4 Force Majeure

Each party shall be excused from delays in perferming or from its Taiture 1o perform hergunder o the extent that such delays
or failures result from causes beyond the reasonable control of such party: provided that. tn order te be excused from delay or
failure to perform. such party must act diligently to remedy the cause or effect of such delay or failure to the extent the party
is able. T the evert of such delays. the timetables shall be extended by as many calendar days as the delay caused by forces
outside the reasonable control of the parties.

11.5 Reguired Approvals

Unless otherwise specified herein. where agreement. approval. aceeplance. or consent by either party is required by any
provision of this Agreement, such action will not be unreasonably defayed or withheld,
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11.6  Applicable Law and Choice of Forum

11.7 Disputes

With the exception of any claim relating t¢ Intellectual Property rights or & breach of the confidentiality provisions set forth
in this Agreement. if a dispute arises between the parties involving this Agreement or any provision thereof, then the parties
shall conduct good faith negotiations to resolve such dispute. failing which, afler seven (7} calendar days. either party may
request by written notice to the other that the dispute be escalated 10 senior management as specified below (“Senior
Management™). If such a request is made. then each panty will make available its Senior Management whe will meet or
discuss within fifteen {13} calendar days afier such request is made in an attempt to resolve the dispute. Either party may
change its Senior Management appointee upon prior writien notice to the other.

FDM Edward Colin. President and CEQ

Customer Mark Tomasek, IT Systems Administrator

1f Senior Management does not setile such dispuie within an additional fifiecn (13) cateadar days, thea either party may
exercise ils rights available at law, All negotiations and discussions to resolve such dispute will be treated as compromise and
settiement negosiations between the parties and will not be subject to disclosure through discovery or any other process and
wili not be admissible into evidence in any proceeding.

Unless otherwise instructed by the Customer in writing, FDM will continue to perform its obligations pursuant to this
Agreement during any mediation or litigation. unless the dispute is for material non-payment.

11,8 Severability of Agreement

In the event that any provision of this Agreement is held invalid, void. illegal or unenforceable, the remainder of this
Agreement will not be impaired or afTected thereby. and each term. provision. and part will continue in full force and effect
and wili be interpreted in a manner consistent with the intent of the parties.

11. Headings for Convenience.

The section and subsection headings used herein are for referral and convenience only, and will not enter into interpretation
hereof. The exhibits referred to herein and attached. and to be attached hereto. are incorporated herein to the same exient as if
set forth in full herein,

11.10 Assignment Barred

Neither party may assign its rights or duties under this Agreement withoul the prior written consent of the other party, which
consent may be unreasonably withheld. This provision does not prevent FDM from engaging appropriate independent
contractors o complete its work provided that Customer approves of such independent contractors. and such approvai will
not be unreasonably withheld or delayed. In such event, FDM will remain fully liable and responsible for such independent
contractors and will not be relieved of any of its obligations hereunder.

11,11 Order of Precedence

esth: her-doeuments-ne ated-by-refereree, Notwithstanding the foreg,omg, a specific reference ina
clause ml\cs pr{:cedcncc overa Lencral reference. reg,ardless of the order of precedence of the Agreement, exhibit or
document that the clause is comtained in,
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11.12 Waiver of Rights

The waiver by cither party of any term or condition of this Agreement will not be deemed to constitute a continuing waiver
thereof nor of any further cr additional right thal such party may hold under this Agreement.

11.13 Successors and Assigns

This Agreement is binding on the parties. their successors and permitied assigns.

j1.14 Entire Agreement
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11.15 Time of ibe Essence

Time is of the essence of this Agreement and of every part hereof. and ro extension or variation of this Agreement will
operale as a waiver of this provision.

11.16 Contra Proferentum
The parties understand. agree. and acknowledge that: (a) this Agreement has been freely negotiated by both parties; and (b) in
any controversy, dispute, or contest over the meaning. interpretation. vaiidity. or enforceability of this Apreement or any of

its terms or conditions. there will be no inference. presumpticn. or conclusion drawn whatsoever against either party by virtue
of that party having drafied this Agreemeni or any portion thereof,
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IN WITNESS to this Agreement the parties have caused this Agreement to be executed and delivered without condition by

their duly authorized representatives,

FDM SOFTWARE LTD.

(Authorized signing officer)
Name and Title:

Edward Colin, Presidest and CEO
Daite;

Sarvice Contract
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CITY OF AUSTIN

{ Authorized signing officer)
Name and Title:

Gil Zilkha. Contract Administrator
Date:
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SCHEDULE “A”

Hours of Support and Maintenance Service are as follows:

Regular Hours of Service (Pacific Time)

After Hours of Service (Pacific Time)

6:08am 10 430 pm Menday to Friday

4:30 pm o 6:00 am Monday to Friday
Saturdays & Sunday

Federal and Provincial Statutory holidays in BC,
currently New Year's Day, Good Friday, Victoria Day,
Canada Day, Labour Day, Thanksgiving Day,
Remembrance Day, Christmas Day, Boxing Day.

Incident/Reqguest for Service Priority

All Support and Maintenance incidents/ requests for service will be prioritized on the following basis:

Priority A (High)

Priority B (Medium)

Priority C (Low) !

Work Outage

The Sofiware has failed and
causes the users to be unable to
work or perform some
significant portion of their job.
Examples could include such
things as the Software is down
and cannot be restarted. File
Sofiware Corruption.

Priority 13 igsues are software faults where
normal Software operation is affected to
some degree and a workaround is not
available. but users are still abie 10
complete most aother tasks. Examples
could include such things as a user cannot
extract data using a repori. calculated
column is ool functioning as expecied.

Priority C issues are for software
faults where a faul was detected, but
normal operation is not affected.
Pricrity C calls also include
enhancement requeslts for potential
modification to Software. Examples
could include “how 10" reset
passwords, changing default colours,
elc.

honse Time During Regular Hours of Service

Within 30 minutes after
receiving call from Client
Administrator or designate.

Within three business days of FDM's
receipt of verbal. writien or electronic
notice from Client Administrator or
designate. FDM will work with the Cliemt
1o come 1o a mutually agreed upon
resolution date. .

For software related issues. this
priority ailows for work to be
scheduied as pant of a planned
mainicnance update.

Response Time During After Honrs of Service

Within 2 hours afier receiving
call from answering service

Not Available

Not Available

All Response Times are conditienal upoa Software Administrator being avaifable without limitation during the promised

Response Time,

Service Contract
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Incident/Reguest for Service Reporting Procedure

All problems. queries or requests for assistance must be made 1o the FDM Client Service Department by phone at 1-877-986-
9927 or by electronic mail at clientservicest@{dmsofi.com.

When reporting an issue, be prepared to provide your name. phone number. workstations affected, where you can be reached,

a deseription of the problemservice, and the impact of the problem. FDM will deal with problem/incident according to the

priority assigned. In the case that a problem cannot be readify resoived. FDM will attempt to identify a work around. As

seon as FDM corrects an Issue. FDM wili notify the Customer that the Issue has been corrected by sending an electronic

mail.

For all Prioritv A calls:

FDM will provide an update to the Customer regarding the status of the problem incident along with the action plan and

anticipated resolution time within 2 hours afier responding 10 the call and every 2 hours thereafter until the Software has been

made operational or the issue is downgraded to a Priority B or Priorisy C call. FDM will provide resolution to the problem if

the hardware, operating Sofiware, network connectivity, SQL server sofiware is functional and-seftware-and-database

backupsare-available. FDM is not responsible for hardware. operating Software, SQL server or network connectivity related

problems.

Escalation Process

a) If problem incident remains unresolved within 6 hours the Manager of Support or their designate at FOM will conzact the
Customer’s Administralor 10 provide a verbal update and action plan.

b) 1f problem incident remains unresolved within 12 hours after responding to the call the President or CTO of FDM will
centact the Fire Chief or the Director of ITS of the Customer so provide a verbal update and action plan. This process
will continue every 12 hours thereafter.

¢) If thke problem incident remains unresolved within 48 hours after responding to the call then FDM agrees to provide an
on-sile stafT resource until the problem is resolved or dewngraded to a Priority B or Priority C call. All travef meal and
lodging costs will be at the expense of FDM. 1f the Priority A issue is the result of a condition that is in the Customer’s
centrol (hardware. OS 7/ database software. network coanectivity or unauthorized changes to the database) FDM will be
entitled for reimbursement of all expenses.

d) Upon resolution of the probiem incident. a debriefing meeting will be held to discuss process for resolution, proposed
improvements. and follow-up actions required.

Where iemporary solutions are provided. FDM wili provide a permanent fix within 30 calendar days or as mutuatiy agreed
but the application of the permanent fix will not exceed 6 months,

For Prioritv B and Prierity C calls:

FDM shall provide. al the Customer’s request, a report of eall histery and the status of any active Priority B and C calls
including the anticipated resolution date.

PRIVACY NOTE: BEFORE SENDING ANY DATABASES TO FDM FOR SUPPORT PURPOSES, CUSTOMER MUST
USE THE DATABASE ANONYMIZING TOOL PROVIDED BY FOM TO ENSURE THAT NO PERSONALLY
IDENTIFIABLE DATA IS DISCLOSED TO FDM.
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SCHEDULE "B"
FDM Licensed Modules:

=  RMS Modules:
o Properties
Personnel
[necident Reporting (Fire & EMS)
Tratning
[nspection
Permits

cC 0000

= FDM Administrator Tools and Utilities:
o FDM Workflow Fools

o FDM Report Writer and Report Builder {FDMrb)
o FDM Importer

o Gold Key

o FDM eConnect
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SCHEDULE "C”

Annual Support and Maintenance Pricing

Modules: {site license}

. Annual Support and .

' Maintenance Fee -

Incident (Fire & EMS) Module $34,912.60
Training Module $18,375.00
Inspection Module 5£22,050.00
Permit Module §5,512.60
FDM Importer 5$1,000.00
TriTech interface $4,800.00
Zoll Interface $3,000.00
Workflow Tools $2,000.00
Gold Key $10,000.00
Source Code Escrow $1,000.00

$5,000,00

FDM Annual Conference

Total -

G 4107,650.20

/| Tota! Annual suport .

and Maintenance ;

2016 $107,650.20
2017 $110,341.46
2018 $113,095.99
Optional 2019 $115,527.49
Optional 2020 $118,825.68
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EXHIBITB
City of Austin, Texas
EQUAL EMPLOYMENT/FAIR HOUSING OFFICE
NON-DISCRIMINATION CERTIFICATION

City of Austin, Texas
Human Rights Commissicon

To: City of Austin, Texas, ("OWNER"

| hereby ceniify that our firm conforms to the Code of the City of Austin, Section 5-4-2 as reiterated below:

Chapter 5-4. Discrimination in Employment by City Contractors.

Sec. 4-2 Discriminatory Employment Practices Prohibited. As an Equal Employment Opportunity (EEO)
employer, the Contractor will conduct its personnel activities in accordance with established federai, state and
local EEQ laws and regulations and agrees:

B M
@

4

(8

(6}

7

Not to engage in any discriminatory employment practice defined in this chapter.

To take affirmative aclion to ensure thal applicants are employed, and that employees are treated
during employment, without discrimination being practiced against them as defined in this chapter.
Such affirmative action shall include, but not be limited to: all aspects of employment, including hiring,
placement, upgrading, transfer, demotion, recruitment, recruitment advertising; selection for fraining
and apprenticeship, rates of pay or other form of compensation, and layoff or termination.

To post in conspicuous places, available to employees and applicants for empioyment, notices to be
provided by OWNER setling forth the provisions of this chapter.

To state in all solicitations or advertisements for employees placed by or on behalf of the Contractor,
that all qualified applicanis will receive consideration for employment without regard o race, creed,
color, religion, naticnal origin, sexual orieniation, gender identity, disakility, veteran status, sex or age.

To obtain a written statement from any labor union or labor organization furnishing labor or service ta
Contractors in which said union or organization has agreed not to engage in any discriminatory
empioyment practices as defined in this chapier and to take affirmative action to implement policies
and provisions of this chapter.

To cooperaie fully with OWNER's Human Righis Commission in connection with any investigation or
concifiation effort of said Human Rights Commission to ensure that the purpose of the provisions
against discriminatory employment practices are being carried out.

To require compliance with provisions of this chapter by ail subcontraciors having fifteen or more
employees who hold anry subcontract providing for the expenditure of $2,000 or more in connection
with any contract with OWNER subject to the terms of this chapter.

For the purposes of this Offer and any resulting Contract, Contracter adopis the provisiens of the City's Minimum
Standard Nondiscrimination Policy set forth below.

City of Austin
Minimum Standard Non-Discrimination in Employment Policy:

As an Equal Employment Opportunity (EEQ) employsr, the Contractor will conduct its personnel activilies in
accordance with established federal, state and local EEC laws and reguiations.

The Contractor will not discriminate against any applicant or employee based on race, creed, color, national
origin, sex, age, religion, veteran sfatus, gender identity, disability, or sexual orientation. This policy covers
all aspeclts of employment, including hiring, placement, upgrading, transfer, demotion, recruitment,
recruitment advertising, sefection for training and apprenficeship, rates of pay or other forms of
compensation, and layoff or terminafion.
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Further, employees who experience discrimination, sexual harassment, or another form of harassment
should immediately report it fo their supervisor. If this is not a suitable avenue for addressing their
compiaint, employees are advised to contact another member of management or thelr human resources
representative. No employee shali be discriminated against, harassed, intimidated, nor suffer any reprisal
as a result of reporting a violation of this policy. Furthermore, any employee, supervisor, or manager who
becomes aware of any such discrimination or harassment should immediately report # to executive
management or the human resources office fo ensure that such conduct does not continue,

Confractor agrees that fo the extent of any inconsistency, omission, or conflict with its current non-
discrimination employment policy, the Conlractor has expressly adopted the provisions of the Cify's
Minimum Non-Discrimination Policy contained in Section 5-4-2 of the City Code and set forth above, as the
Confractor's Non-Discrimination Policy or as an amendment to such Policy and such provisions are
intended to not only supplement the Contractor's policy, but will also supersede the Contractor's policy to
the extent of any conflict.

UPON CONTRACT AWARD, THE CONTRACTOR SHALL PROVIDE A COPY TO THE CITY OF THE
CONTRACTOR'S NON-DISCRIMINATION POLICY ON COMPANY LETTERHEAD, WHICH CONFORMS IN
FORM, SCOPE, AND CONTENT TO THE CITY'S MINIMUM NON-DISCRIMINATION POLICY, AS SET
FORTH HEREIN, OR THIS NON-DISCRIMINATION POLICY, WHICH HAS BEEN ADCPTED BY THE
CONTRACTOR FOR ALL PURPOSES (THE FORM OF WHICH HAS BEEN APPROVED BY THE CITY'S
EQUAL EMPLOYMENT/FAIR MOUSING OFFICE), WILL BE CONSIDERED THE CONTRACTOR'S NON-
DISCRIMINATION POLICY WITHOUT THE REQUIREMENT OF A SEPARATE SUBMITTAL

Sanctions:

Our firm understands that non-compliance with Chapter 5-4 may result in sanctions, including termination of
the contract and suspension or debarment from participation in future City contracts until deemed compliant
with the requirements of Chapter 5-4,

Term:

The Contractor agrees that this Section 080G Non-Discrimination Certificate or the Contractor's separate
conforming policy, which the Contractor has executed and filed with the Qwner, will remain in force and effect
for one year from the date of filing. The Contractor further agrees that, in consideration of the receipt of
continued Centract payments, the Contractor's Non-Discrimination Paolicy will astomatically renew from year-
to-year for the term of the underlying Contract.

Dated this day of ,

CONTRACTOR

Authorized
Signature

Title
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DATE: 08/20/2015 DEPT;
TO: Purchasing Officer or Designee  FROM:
PHONE:

BUYER:

Certificate of Exemption

CTMm, CTECC
Stephen Elkins, CIO

Chapter 252 of the Local Government Code requires that municipalities comply with the procedures
established for competitive sealed bids or proposals before entering into a contract requiring an
expenditure of $50,000 or more, unless the expenditure falls within an exemption listed in Section

252.022.

Senate Bill 7 amended Chapter 252 of the Local Government Code to exempt from the reguiremenis
of such Chapter expenditures made by a municipally owned electric utility for any purchases made by
the municipally owned electric utility in accordance with procurement procedures adopted by a resolution
of its governing body that sets out the public purpose to be achieved by those prosedures. The Austin City
Councii has adopted Resolution No. 040610-02 to establish circumstances which could give rise to a

finding of critical business need for Austin Energy.

This Certification of Exemption is executed and filed with the Purchasing Office as follows:

1. The undersigned is authorized to submit this certification.
2. The undersigned certifies that the following exemption is applicable to this purchase. (Please check

which exemption you are certifying)

¢ a procurement made because of a public
calamity that requires the immediate
appropriation of money to relisve the
necessity of the municipality’s residents or to
preserve the property of the municipality

() a procurement necessary to preserve or
protect the public health or safety of
municipality’s residents

¢ @ procurement necessary because of
unforeseen damage to public machinery,
equipment, or other property

¢ a procurement for personal, professional, or
planning services

¢ a procurement for work that is performed and
paid for by the day as the work progresses

© a purchase of land or right-of- way

& a procurement of items available from only one
source, including: items that are available from
only one scurce because of patents,
copyrights, secret processes, or natural
monopolies; films, manuscripts, or books; gas,
water, and other utility services; captive
replacement parts or components for

equipment; books, papers, and cther library
materials for a public library that are
available only from the persens holding
exclusive distribution rights to the materials;
and management services provided by a
nonprofit organization to a municipal
museum, park, zoo, or other facility o which
the organization has provided significant
financial or other benefits

© a purchase of rare books, papers, and other
library materials for a public library

¢ baving, drainage, street widening and other
public improvements, or related matters, if at
least one- third of the cost is to be paid by or
through special assessmenis levied on
property that will benefit from the
improvements

O a public improvement project, already in
progress, authorized by voters of the
municipality, for which there is a deficiency of
funds for completing the project in accordance
with the plans and purposes as authaorized by
the voters
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O a payment under a contract by which a
developer participates in the construction of a
public improvement as provided by
Subchapter C, Chapter 212

O personal property sold: at an auction by a state
licensed auctioneer; at a going out of business
sale held in compliance with Subchapter F,
Chapter 17, Business & Commerce Code; by a
political subdivision of this state, a state
agency of this state, or an entity of the federal
government; or under an interlocal contract for

cooperative purchasing administered by a
regional planning commission established
under Chapter 391

O services performed by blind or severely
disabled persons

O goods purchased by a municipality for
subsequent retail sale by the municipality

() electricity
O advertising, other than legal notices
Q© Critical Business Need (Austin Energy Only)

The following facts as detailed below support an exemption according to Section 252.022 of the Local
Government Code for this purchase. Piease verify the steps taken to confirm these facts. If you are
citing the following exemptions, please provide the additional information requested below. A more

detailed explanation of these exemptions is attached.

. Preserve and Protect the Public Health and Safety — Describe how this purchase
will preserve and protect the public safety of residents.

. Sole Source — Describe what patents, copyrights, secret processes, or natural
monopolies exist. Attach a letter from vendor supporting the sole source. The

letter must be on company letterhead and be signed by an authorized person in

company management.

= Personal Services — Describe those services to be performed personally
by the individual contracted to perform them.

" Professional Services — Describe what mainly mental or inteliectual rather
than physical or manual and/or disciplines requiring special knowiedge or
attainment and a high order of learning, skill, and intelligence are required to

perform this service.

- Planning Services — Describe the services primarily intended to guide
governmental policy to ensure the orderly and coordinated development of
the state or of municipal, county, metropolitan, or regional land areas.

Critical Business Need — Describe the procurement necessary to protect

the competitive interests or position of Austin Energy.
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4, Please atiach any documentation that supports this exemption.

5. Please provide any evaluation conducted to support the recommendation. include the efforts
taken to ensure the selected vendor is responsible and will provide the best value {o the City
(Ex: evaluation of other firms, knowledge of market, etc).

This contract is for the continued maintenance and support of the FDM Records Management
System (RMS) software and interfaces, which is utilized by the Austin Fire Depariment (AFD) and
Austin Travis County Emergency Medical Services (ATCEMS) for records retention and
management sysiem. The FDM RMS is a critical application that has been heavily integraied into
the day to day operations of both AFD and ATCEMS departments since its inception in 2000.
The RMS tracks personnel records and shift data, incident data, fire inspections, facility data and
produces mandated reports to the Texas Department of Health, Texas Fire Incident Reporting
System, and Texas Emergency Management), federal agencies {(Federal Emergency
Management), and medical institufions that include statistics and trend daia.

Ali versions of the FDM RMS are proprietary and FDM is the only authorized parly to support and
maintain the product.

6. Because the above facts and documentation support the requested exemption, the City of
Austin intends to contract with FDM _Software LTD.

which will cost approximately $565,844.62 (Provide estimate and/or breakdown of cost).
7 (W ’

58ep15
Recommended /0 e °P
Certification Qriginator Date
Y -

Approved S% %,/ s /: oS

Certification Departme /) Di éctor or designee Date

////[/I\ — WYy

/7 Asistant’City Manager / General Manader Date
or designee {if applicable)

Purchasing Review f-—"-—-//// 7,&__..&___ / h/f""__- ;LJ\>

(if applicable) B er Date Mg;fa’ger Initials

Exemption Authorized
(if applicable) Purchasing Officer or designee Date

0212612013
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software

May 27, 2015

Sherry Goertz

IT Supervisor

City Of Austin

625 East 10th Street, 6th Floor
Austin, TX 78701
Sherry.Goertz@austintexas.goyv

Dear Sherry:

Sole Source — FDM Software RMS system

FDM Software is the sole source for the RMS system, there is no competitive product. The
service is a one-of-a-kind product, available from only one source.

This lefter also serves to inform that all versions of the FDM Software system are proprietary and
FDM Software is the only experienced and authorized party to work on upgrading, extending,
migrating, supporting FDM Software’s application code and data. No vendor is authorized to
access, alter, migrate databases, or proprietary FDM Software code.

Yours truly,

Léttie Costea
Director of Finance

FDM Software Lid., 940 West 3rd Street, Suile 113, North Vancouver, BC, V7P 3P7 Canada
Tel: (804) 986-9941 Fax: (604) 986-7130 Toll Free: 800-986-9841 www.fdmsoft.com
innovative Solufions for Public Safely
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Authorize negotiation and execution of a 36-month contract with FDM
SOFTWARE LTD. for maintenance and support of the FDM Records
Management System software and interface systems in an amount not fo
exceed $331,092, with two 12-month extension options in an amount not to
exceed $115,927 for the first extension option and $118,826 for the second
extension option, for a total contract amount not to exceed $565,845.
APPROVED ON CONSENT



SOFTWARE SUPPORT AND MAINTENANCE AGREEMENT

between

THE CITY OF AUSTIN

and

FDM SOFTWARE LTD.
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SUPPORT AND MAINTENANCE AGREEMENT
between
THE CITY OF AUSTIN
and
FDM SOFTWARE LTD.

THIS AGREEMENT for the support and maintenance of a Fire Department Records Management System
{RMS) Software ("Agreement") is dated for reference this day of 2015 between the City
of Austin, a municipal corporation under the laws of the State of Texas, whose address is
("Customer™ and FDM Software Ltd., an existing
British Columbia corporation, whose address is 949 West 3rd Street, Suite |13, North Vancouver, B.C., V7P
3P7 ("FDM").

RECITALS:

A, FDM has licensed to the Customer the use of certain modules of the Software, which modules are
listed in Schedule B, and the Customer wishes to retain FDM to provide Support and Maintenance Services
for the Scltware.

1 DEFINITIONS

The following terms have the following meanings for the purposes of this Agreement (including all
Schedules):

a) CURRENT RELEASE. The term “Current Release™ means the latest version of the Software offered for
general commercial distribution at a given point in time and includes all Updates and Upgrades.

b} CUSTOMER SUPPORT. The term “Customer Support™ means a person employed by or coatracted by
FDM to work on behall of FDM to provide support services to the Customer.

c) CUSTOMIZATIONS. The term “Customizations” means all newty-deveioped software relating to the
Software created for a separate fee by FDM or its subcontractors for the Customer, inciuding but not
limited to all interfaces between different components of the Software and Third Party Software.

d) DOCUMENTATION. The tenn “Documentation” means, without limitation, all written, electronic, or
recorded works, that describe the use, functions, features, or purpose of the Software or any component
thereof, and which are published or provided to the Customer by FDM or its subcontractors, including
without limitation all end user manuals, iraining manuals, guides, program listings, data models, flow
charts, logic diagrams, and other materials related fo or for use with the Software.

e} INTELLECTUAL PROPERTY. The term “Intcllectual Property™ means all right, title, interest and
benefit of a party in and to any registered or unregistered worldwide trade-marks, trade or brand names,
service marks, copyrights, copyright applications, designs, logos, symbols, patents, patemt applications,
industrial design rights, circuit topographies or similar rights, rights in and to licences and sub-licences
from third parties in any of the foregoing, confidential information, trade secrets, processes, know-how,
technology and other inteliectual or industrial property.
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SOFTWARE. The tenn “Softwarg™ means all modules of the software described in Schedule B and all
Updates, Upgrades and Customizations to the Software.

SOFTWARE ADMINISTRATOR. The term “Software Administrator”™ means the Customer's
designated staff person who must have laken the training prescribed by FDM for the implementation and
use of the Software,

SUPPORT AND MAINTENANCE SERVICES. The term "Support and Maintenance Services" means
the support and maintenance services 1o be provided by FDM as described in this Agreement.

THIRD PARTY SOFTWARE. The term “Third Party Software™ means all sofiware not owned by FDM
but included within the Sofiware or required by FDM to be used as part of the Sofiware requirements
specified by FDM. The use of Third Paty Software is subject to all of the terms and conditions of the
third party’s software license or agreement provided with the Third Party Software.

UPDATES. The tenn “Updates™ means minor medifications to the Software to fix bugs aad to
minimally change current functionality.

UPGRADES. The term “Upgrades™ means program changes to the Software made to add significant
new functionality to the Software, most commonly given a new version number, that are made generally
available without charge t0 FDM’s licensees who have contracied for support and maintenance. For
greater certainty, the "Upgrades” do not include separate modules that are separately licensed and priced
and supported, or any replacement product that is developed and marketed and sold as a separate product
by FDM.

SUPPORT AND MAINTENANCE SERVICES

Daring the term of this Agreement, FDM shall provide to the Customer the Suppori and Maintenance
Services for the Software in accordance with the terms of this Agreement and the attached Schedules.

2.1

Scope of Support and Maintenance

Suppert and Maintenance means access 1o pre-defined Customer Support representative who may assist the
Customer with:

" Access to website/FTP site

*  Access to Documentation

*  Access to the FDM online help desk

*  Assisting with changes 1o the database

= Assisting with reports building

= Troubleshooting errors

= Assisting with configuration and testing problems

= Assisting with problems refated 1o queries, advanced queries, calculated columns

= Supporting the Customer with issues that may arise from database upgrades to the latest FDM
release

= Access to 24/7/365 Support for Software crifical issues

*  Assisting with up to three (3) upgrades per year

Suppoert and Matntenance also includes the provision of Updates and Upgrades. Schedule B shall be deemed
to have been amended without further action of the parties in the event that the Customer purchases the right
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to use additional modules of the Software that include the right Support and Maintenance pursuant to this
Agreement.

2.2 NFIRS
Support and Maintenance includes annual NFIRS reporting updates as issued by the US Fire Administration.
2.3 Billable Support Services

The fellowing support services are not included in Support and Maintenance during the term of this
Agreement and may be billed by FDM at its then current rates:

= Creating reports

= Creating new tables and/or columns

= Creating calculated columns

= Creating interfaces between FDM and other data sources or CAD systems

= Creating scripts to fix issues that were not caused by FDM

=  Database customization review

»  Database clean up

= Converting current database fo another database software system

* Upgrading databases on client’s behalf to latest FDM release, either at the Customer’s site or at the
FDM’s location

»  Additional training

= Custom programming or sofiware development

= Services required because the Administrator is not available or is not trained on FDM products

=  Services required due to failure of software or hardware not supplied by FDM and not covered in
this Agreement

= Services required due to the Customer’s use of hardware or software that does not meet FDM
specifications or failure of the Customer to maintain or perform industry standard maintenance on
the Customer's hardware or sofiware

»  Services required due to software or portions thereof that were incorrectly configured by the
Customer

= Services required due to cases of force majeure, especially lightning strikes, fire or flood or other
evests not caused through FDM's fault

= Services required due to the Customer’s failure to fulfilf the Customer's Obligations set forth in
Section 4

= On-site services

2.4  Hours of Support
FDM shall provide Support Services during the hours as described in Schedule A.
2.3 New Releases

FDM shall, from time-to-time issue new releases of the Software (Schedule B}, and when it does, it will
immediately make available 10 the Customer a copy of the release documentation, and updated user or
Software documentation. FDM will assist and provide guidance for integrating pre-existing custom code
into the new release. Any custom code and/or modules created outside the core functionality of the product is
the responsibility of the Customer. FDM can offer professional services to integrate custom changes with
new functionality. Such services will be billed at FDM’s then current rates.
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2.6 FDM Exceptions

For greater certainty, FDM is responsible only for maintaining the Sofiware as contemplated by this
Agreement. Without limiting the generality of the foregoing, FDM is not responsible for {1) any hardware
required to run the Software or to permit it to function, (2} any software required to run the hardware,
including without limitation the operating Software and data base software, (3} maintaining unauthorized
Customer modified portions of the Software, Customer data files or for maintaining portions of the Software
affected by unauthorized Customer modified portions of the Software, The Customer shall cause the
hardware on which the Software operates to be operating properly at all times and to be and continve to be
properly maintained by the manufacturer of the equipment or a properly qualified service organization.
Without limiting the generality of the foregoing, Customer will cause the hardware and underlying sofiware
te meet the minimum specifications for running the Software as declared by FDM from time to time.
Corrections for difficulties or defects traceable to the Customer's ervors or unauthorized changes, Customer's
hardware, or conflicts with other software not identified by FDM as compatible or part of the recommended
operating environment may be subject to billing at FDM's current rates. For greater certainty, FDM does not
provide support for the Customer’s database software application.

3 COST, PAYMENT AND TAXES
3.1 Annual Fee

The Customer shall pay the annual fee to FDM for Suppost and Maintenance Services as shown in Schedule
C. All requests by the Customer for additional features or functionality that fall outside of FPM's ongoing
policy of upgrading the Software will be guoted on separately,

Software version Updates and Upgrades are included in this Support and Maintenance Agreement and
Customers are encouraged to keep their system up to date. A surcharge on the annual Support and
Maintenance fee will be charged for systems that are two or more versions behind the cument release
version. ’

32  Additions to Support and Maintenance Agreement

In the event the Customer purchases additional licenses or additional modules from FDM during the tenm of
this Agreement, FDM will provide a written quote that reflects the additional Heenses or module, and the
support and maintenance fee. The support and maintenance fees for additional licenses are due immediately,
while the support and maintenance fees for additional modules are due upon the go live date of the module.

3.3 Removal of Modules

Either party may provide written notice to the other party at least sixty (60} calendar days prior 1o the end of
the support and maintenance coverage period of its intent 10 remove any individual modules from the
Agreement. Neither party may remove Software modutes except upon Agreement renewal, Should the
Customer desire 10 reinstate support and maintenance services for the modules that were removed from the
Agreement, the Customer must pay the support and maintenance fees retroactively from the date of the
cancellation or re-purchase the licenses at the then curmrent list price.
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3.4 Travel Expenses

The Customer shali reimburse FDM for any cut-of-pecket expenses incurred at the Customer's request and
authorization, including travel to and from the Customer site, lodgings, meals, telephone and shipping, as
may be necessary in connection with the duties performed by FDM under this Agreement,

35 Payment

Support and Maintenance Services will be invoiced annually in advance on December 31st. Payment is due
thirty {30} calendar days after invoice.

3.6 Taxes

Customer shail pay all federal, state or local sales, or use taxes, or import duties and taxes {hal may he
imposed upon the amount invoiced to Customer under this Agreement, uniess Customer has furnished FDM
with a certificate of exemption Customer shall pay all such amounts directly to the taxing authority unless
the taxing authority requires that FDM coliect and remit payment, in which event Customer shall pay said
amounts {0 FDM and FDM shall remit such amounts 10 the authority. Customer and FDM shall cooperate in
taking all reasonable actions necessary to minimize, or {o quaiify for exemptions from, any such taxes, duties
ar liabilities, including the fumishing of certifications that purchases by Customer are for purposes of resale.
Customner and FDM shall each have the right {0 protest or appeal any tax or charge assessed against it by any
taxing authority.

4 CUSTOMER OBLIGATIONS
4.1 Customer's Responsibility

The Customer is responsible for the installation and maintenance, and regular replacement of all hardware
(network cabling, switches, hubs, servers and workstations, backup power supplies and all other matiers
commonly the responsibility of the Customer) and for ensuring that all major operating software and
database service packs are kept current after FDM has recommended their installation.

The Customer is responsible for ensuring that all workstations and servers are kept free of viruses, worms or
ether non FDM approved software which may affect the operation of the supplied software.

If the Customer purchases FDM CAD, the Customer is responsible for all the equipment and cabling
necessary 1o get the incoming Telco 911 feed from the phone company’s termination peint to the server or
workstation where the ANI/ALI interpreter resides.

The Custemer is responsible for ensuring the accuracy and integrity and privacy of the data which supports
the functioning of the Software. This data includes, but is not limited 1o:

Accurate and correct department information.

Accurate and correct resource information (departmental vehicles and station locations)
Accurate and valid GIS data (where available),

Accurate and correct location (property} information.

e R

The Customer is responsible for performing and testing the integrity of regular database backups and
redundancy process. The Customer is responsible for database administration functions and for ensuring the
proper maintenance of the database (as per the database supplier’s instructions).
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The Customer is tesponsible for property testing and applying routine virus updates and security patches
without the need for additional FEM notification and for testing those updates before applying them to the
Customer’s production environment. Except for emergency replacement of a failing server, the Customer
shall communicate with FDM prior o replacing a server on which Sofiware is being used. For workstations
running Software, the Customer acknowledges responsibility to test new workstation configurations,
software service packs. new releases or versions of software, and new software products prior to
implementation. FDM recommends that the Customer doesn’t install other software on the server running
the FDM Software. Support and Mainienance activities for systems coafigured outside of FDM's
recommendations may be subject to additional fees.

Customer represents and agrees that it shall ensure that all persons operating the Software during times when
life or property are at risk are properly qualified, supervised, trained, and have demonstrated effectively that
the operator is proficient in the use of the hardware and software and the Software. Customer warrants that
its operators will not rely solely upon recommendations presented by the Software when making decisions in
situations where life or property could be at risk. Customer acknowledges that the Software may not operate
totally without interruption and warrants that it shall maintain a manual or mechanical sofiware adequate to
back up the equipment and software should they become unavailable for use, either planned or unplanned.

4.2 Access to Data znd Software

Customer’s hardware and software to duplicate the probiem, to certify that the problem is with the Software,
and to certify that the problem has been corrected.

The Customer shail make reasenable efforts 1o upgrade the Software in its entirety to a release version that is
not more than ane (1) release version older than the most recent version of the Software, but will not exceed
two (2} release versions older than the most recent version of the Software. FDM is not obligated to provide
Updates and Upgrades for release versions that are more fhan two {2) release versions older ADD {FDM
must provide clear upgrade path to customer).

The Customer will upgrade the computer operating sofiware, hardware and underlying datzbase engines of
the Software as necessary to meet the changing requirements of the Software as specified by FDM as part of
a current release of the Software, or as the parties mutually agree. The parties agree that FDM is not
obligated to ensure that its new refease of the Sofiware i5 compatible with outdated {namely, exceeding three
(3} years from date of initial release} hardware, computer operating sofiware or database engines nor is FDM
responsible to maintain the Software if Customer has failed to comply with the requirements of this
paragraph.

4.3 Software Administrator

The Customer shall appoint a minimum one contact persen who is authorized to make use of the Support and
Maintenance Services provided (“Software Administrator™). The Customer must easure that the Software
Administrator has adequate expertise and experience to make accurate description of the malfunctions and
make it possible for FDM 1p handle them efficiently, The Software Administrator must have successfully
completed FDM product training and must have knowledge of the Customer’s operating software, network,
hardware and other system software. The Customer agrees to promptly notify FDM of any replacement of a
Sofiware Administrator.
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44  Remote Access

The Customer will permit FDM to electronically access the Customer’s hardware and software via the
remoic tools used by FDM or the tool provided by the Customer. The Customer shall pay for the mstallation
and maintenance of their remote tools. The tool will provide secure, auditable remote access to the
Customer’s Software, in order for FDM Customer Support personnet to effectively troubleshoot critical or
complex probiems and to expedite resclution of such issues. The Software Administrator should be available
to assist FDM Customer Support personnel as needed during the entire process. Customer Support will only
access the Customer’s Software with the Administrator monitoring their actions kmowledge and consent of
the Customer.

4.5 Transferring Database

From time {0 time, FDM may require a copy of the Customer database. In order 10 protect sensitive data,
FDM provides a tool to remove, scramble, and/or make unreadable such sensitive data. It is the Customer's
respensibility to ensure that all database sent to FDM have been created using this tool and 1o ensure that the
tool is properly configured to efiminate any data the Customer considers sensitive.

5 CONFIDENTIALITY
5.1 Defined

Confidential information inclades, without limitation, any tangible and intangible material such as written or
printed documents specifically identified 1o be confidential, samples, data structures, links, architecture,
implementations of the Software, software, information obtained through access to an electronic database,
and any oral disclosures. Ali confideatial information submitied by either party to the other is subject to the
terms of this Agreement, provided that the confidential nature of the information has been clearly marked, or
when disciosed orally has been identified as confidential information at the time. The receiving party has no
obligation or restriction with respect to confidential information which is in the public domain through no
wrongful act or omission of the receiving party, has been lawfully received from a third party without
obligations of confidentiality, or is independently developed in good faith by the receiving party (with the
burden of proof being on the receiving party).

5.2  Recipient’s Responsibilities

All information disclosed 1o a receiving party shall be protected and kept in confidence forever by the
receiving party, who agrees to use the degree of care and employ safeguards as are reasonable for such
information. The receiving party can disclose the confidential information only to persons within the
receiving party’s organization on a need-to-know basis. Such persons shall be informed of the confidential
nature of the information, and if necessary shall be required Lo sign a similar agreement of non-disclosure.
The receiving party shall segregate all confidential information from other materfal in order to prevent co-
mingling, and the receiving party shall not use the confidential information in whole or in part for any
purpose other than the purposes of this Agreement. The receiving party shall not reverse engineer,
decompile, translate, modify or disassemble any Software disclosed to it. All confidential information shatf
be returned to the disclosing party upon the termination or expiration of this Agreement, unless it is
reasonably required with respect 1o the ongoing use by Customer of the Software,
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5.3 Rights to Confidential Information

It is expressly understood and agreed by the parties that the disclosure of confidential information under this
Agreement will not be construed as granting to the receiving party any rights or interest whether express or
implied by license or otherwise to the matters or inventions to which such confidential information pertains
or to any patent, industrial design, copyright, trade-mark or trade secret rights beyond the rights expressly
granted by this Agreement. The receiving party may oaly use confidential information disclosed under this
Agreement in furtherance of this Agreement.

54  Freedom of Information

FDM acknowledges and agrees that the Customer may be subject to laws providing for free access to
government information, commonly referred to as Freedom of Information statutes, with respect to
information under its custody and control. Accordingly all documents and information provided by FDM to
the Customer under and pursuant o this Agreement may potentially be available to the public by operation
of law. Customer acknowledges that FDM has requested that all confidential information not be disclosed to
the pubiic and that Customer will use its best efforts and work with FDM to allow FDM 1o take advantage of
afl statutory exemptions from involuntary disclosure. Customer agrees to use reasonable efforts to notify
FDM of any request to access confidential information.

5.5 Privacy

Notwithstanding that any persenally identiftable infermation collected by Customer may end up in the joint
custody of FDM on acecount of this support agreement, Customer agrees that it remains liable for all
compliance (including the cost of compliance) with all relevant privacy legislation, rules and regulations.

¢ INTELLECTUAL PROPERTY RIGHTS
61 FDM

Customer acknowledges and agrees that FDM retains legal ownership of the Inteilectual Property, including
without limitation the Sofitware and Documentation, including without Himitation all copyrights and other
Inteliectual Property rights that may exist now or in the future. Without limiting the generality of the
foregoing, the data structures and architecture of the Software, and any application code provided by FDM
and contained within any database, are owned by FDM. Customizations are the sole property of FDM and
will be deemed to be part of the Software for the purpose of this Agreement.

6.2 Customer

FDM acknowledges and agrees that: {a) the data contained within the database provided by the Cusiomer is
and will remain the exclusive property of the Customer; and (b) the Customer retains full and complete
rights to use such data. FDM shall not disclose, transfer or sell any data contained in the Database to any
person and shall comply with the confidentiality requirements set forth in this Agreement.

6.3  Trade-marks

Nothing contained in this Agreement shall be construed as licensing either party {0 use any trade-mark or
trade name owned or used by the other party without its prior written consent.
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7 LIMITATION OF LIABILITY

Neither party will be liable 10 the other party for (i) any indirect, incidental, special, conseguential or
exemplary damages, including but not limited to, damages for loss or revenues, profits, goodwill, use, data,
failure to realize expected savings, or (i) other losses resulting from error, omission, or negligence of the
other party with respect to the use of the Sofiware, including but not limited to, in the case of the Customer,
the data entered by the Customer and/or dispatched by the Customer pursuant to the data entered by the
Customer. FDM disclaims all warranties not expressiy provided in this Agreement including without
limitation warranties of merchantability and fitness for a particular purpose.

To the extent permitted by law, neither party’s liability to the other party in connection with any cause of
action (excluding copyright infringement by either party or non-payment by Customer}, whether in contract,
tort, or under statule, relating to this Agreement shali in no event exceed the greater of the total price paid
for Support and Maintenance in the fwelve month period preceding the event giving rise 1o the ¢laim or the
amount payable pursuant te amount of coverage for such loss in effect pursuant to the policy of insurnce in
effect under this Agreement.

The limitations of Customer's liabifity contained in this section de not apply to any claims that FDM may
have against Customer with respect {o intellectual properiy infringement, amounts owing to FDM, or to
Customers obligation to indemnify FDM for claims made against FDM as a result of Customer breaching its
obligations pursuant to this Agreement.

8 TERM AND TERMINATION
8.1  Term

The term of this Agreement commences January 2016 and ends December 31% 2018. This Agreement will
automatically renew for two (2) additional periods of one (}) year provided that either pariy has not given
the other written notice on or before October 31st in that year of its intention to terminate the Agreement at
the expiration of the then current term,

8.2  Limitations

FDM may at its sole discretion limit or suspend Customer’s access to Support, pursuant to this Agreement,
where (1) Customer is in material default under the terms of this Agreement or the license from FDM
authorizing Customer to use the Sofiware (non-payment is deemed to be a material default), or {2) it appears
thal the need for Supporl is based upon the failure of Customer 1o provide a knowiedgeable Software
Administrator (who must be certified by FDM) to administer the Software.

8.3 Termination for Convenience

The Customer may lerminate this Agreement at any time and for any reason upon thirty (30) calendar days
prior written notice to FDM. Customer is not entitled to a refund of monies bitied or paid for support for the
period cancelled. :

8.4  For Breach

If either party fails to falfill one or more of its material obligations under this Agreement (non-payment is
deemed 10 be a material default}, the other party may, upon its election and in addition to any other remedies
that it may have, at any time terminate all the rights granted by it hereunder by providing not less than one
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(1) month's written notice specifying any such breach, unless within the period of such notice all breaches
specified have been remedied or that all reasonable steps are being taken to remedy such breaches. For
greater certainty. i Customer is in material default under the terms of the license from FDM authorizing
Customer 10 use the Software then Customer will be deemed 10 be in material defauit under this agreement,

8.5  Survival

Expiration or termination of this Agreement for any reason will not affect any obligations which, within the
context of this Agreement, are intended to survive expiration or the sooner termination of this Agreement,
including but not limited to Sections 1 (Definitions), 3 (Cost, Payment and Taxes), 5 {Confidentiality}, 7
{Limitations of Liability), and 11.7 (Disputes).

9 INSURANCE
9.1 Limits

FDM shall comply with the following conditions and procure and keep in force during the term of this
Agreement, at ils own cosl and expense,

a) Workers' Compensation Insurance or such insurance of a similar type as required by British Columbia
law. If the Customer authorizes work by any subcontractors, FDM will require each subcontraclor to
provide Workers' Compensation Insurance or such insurance of a simifar type for its employees, unless
FDM covers such employees.

b) Commercial General Liability Insurance on an occurrence basis in an amount not less than $1,000,060
per occurrence and at least $1,000,000 in the annuaj aggregate, including but not limited to:
premises/operations (including off-site operations), blanket contractual liability and broad form property
damage.

c) Business Automoebile Liability [nsurance in an amount not less than $1,000,000 per occurrence,
extending to any automobile. A statement certifying that no vehicle will be used in accomplishing this
Agreement may be substituted for this insurasice requirement.

The Customer shall be named as an additionai insured under the FPM's Comumercial General Liability
Insurance coverage. FDM shall provide certificates of insurance to the Customer indicating compliance with
this paragraph.

The above liabiiity policies shall contain a provision that the policy will not be cancelled or materially
changed withowt thirty (30) calendar days prior written notice to the Customer, No cancellation provision in
any insurance policy will be construed in derogation of the continuous duty of FDM 1o furnish the required
insurance during the term of this Agreement.

In case of the breach of any provision of this section, the Customer may, at its option and with no obligation
to do so, provide and maintain at the expense of FDM, such types of insurance in the name of FDM, and
with such insurers, as the Customer may deem proper, and may deduct the cost of providing and maintaining
such insurance from any sums which may be found or become due to FDM under this Agreement or may
demand FDM 1o promptly reimburse the Customer for such cost.
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10 RELATIONSHIP
10.1 Independent Contractor

Tie Agreement shall not be construed as creating an agency, employer/employee relationship, a partnership,
or a joint veniure. FDM s services are those of an independent contractor,

10.2 FDM Employces

Any and all emplovees of and contractors to FDM, while engaged in the performance of any services
hereunder, will be considered employees of FDM only and not of the Customer, FDM’s employees are not
entitled 1o any of the employment benefits of the Customer as a result of their performance of any
obfigations under this Agreement. Any and all claims that may or might arise under the worker's
compensation legislation on behalf of said employees or FDM, while so engaged, and any and all claims
made by a third party as a consequence of any negligent act or omission on the parl of FDM's employees,
while so engaged, will be the sole obligation and responsibility of FDM.

10.3 Personnel

The Customer, acling reasonably, may review, approve, or rcquest a change of FDM's employees or
subcontractors who provide services under this Agreement.

A party must not directly or indirectly induce an employee or contractor of the other party to terminate her
contract with the other party, nor will Customer hire any of FIDM's employees or contraclors.

This section remains in force for six (6) months after the end of the expiration or termination of this
Agreement.

10.4 FDM Standards of Employment

FDM warrants that it has not employed or retained any company or person, other than a bena fide employee,
agent or contractor working for FDM, to solicit or secure this Agreement and that it kas not paid or agreed io
pay any cempany or person, other than a bona fide employee working solely for FDM, any fee, comimission,
percentage, brokerage fee, gifis, or any other consideration, contingent upos or resulting from the award or
making of this Agreement. For breach or violation of this warranty, the Customer may terminate this
Agreement without liability or, in its diseretion, may deduct from the project price or otherwise recover the
full amount of such f{ee, commission, percentage, brokerage fee, gifi, or contingent fee,

FDM, with regard to the Support and Maintenance Services perforined by it, will not diseriminate on the
grounds of race, religion, colour, national origin, or sex in the selection and retention of employees or
independent contractors, including procurements of materials and leases of hardware.

11 MISCELLANECUS
11.1 Addresses

Any statement, notice, request or other communication hereunder will be deemed to be sufficiently given 1o
the addressee and any delivery hereunder deemed made three (3) calendar day afier delivery or fax (with
receipt confirmation) to the following addresses:

To the Customer:
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Mark Tomasek, I'T Systems Administrator
=address>

To FDM:

Edward Colin, President and CEO
FDM Software, Lid.

949 West 3rd Street, Ste. 113

North Vancouver, BC, Canada V7P 3P7
Fax number: 604-986-7130

or to such other address as the party may specify from time {o time by notice given in accordance with this
section.

{1.2 Construction

Each party acknowledges that it has read this Agrecment, undersiands it and agrees to be bound by its terms,
Each party acknowledges that the Agreement should not be strictly consirued against one party or the other,
including the party that drafied it, but interpreted reasonably and fairly so as to give effect 1o the manifest
intentions of the parties.

1.3 Modification

This Agreement may not be modified except by a written instrument duly executed by the parties hereto, The
Customer may, from time to time, require changes in the scope of this Agreement. Such changes, including
any increase or decrease in the amount of FDM's compensation, or services, will: (a) be made only in writing
and sigmed by an authorized representative of the Customer, (b} be explicitly identified as a change to this
Agreement, (¢} be approved by FDM in writing and (d) become a part of this Agreement.

11.4 Force Majeure

Each party shall be excused from delays in performing or from its failure to perform hereunder to the extent
that such detays or failures result from causes beyond the reasonable control of such party; provided that, in
order to be excused from delay or failure to perform, such party must act diligently to remedy the cause or
effect of such delay or failure to the extent the party is able. In the event of such delays, the timetables shaii
be exlended by as many calendar days as the delay caused by forces outside the reasonable control of the
pariies.

11.5 Required Approvals

Unless otherwise specified herein, wiere agreement, approval, acceptance, or consent by either party is
required by any provision of this Agreement, such action will not be unreasonably delayed or withheld.
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11.6 Applicable Law and Choice of Forum

This Agreement and the parties' obligations hereunder is govemed, construed. and enforced in accordance
with the laws of the Province of British Columbia and the laws of Canada applicable therein. The pariies
agree that all disputes, subject to the dispute resolution set out below, will be submitted to a court of
competent jurisdiction in the Province of British Columbia.

11.7 Disputes

With the exception of any claim relating to Intellectual Property rights or a breach of the confidentiality
provisions set forth in this Agreement, if a dispute arises between the parties involving this Agreement or
any provision thereof, then the parties shall conduct good faith negotiations to resolve such dispute, failing
which, after seven (7) calendar days, either party may request by written notice to the other that the dispute
be escalated to senior management as specified below (“Senior Management™). If such a request is made,
then each party will make available its Senior Management who will meet or discuss within fifteen (15)
calendar days afier such request is made in an aiempt to resolve the dispwie. Either party may change its
Senior Management appointee upon prior written notice to the other.

FDM Edward Colin, President and CEQ
Customer (insert name and tile}

If Senior Management does not settle such dispute within an additional fifteen (15) calendar days, then either
party may exercise its rights available at law. All negotiations and discussions to resolve such dispute will be
treated as compromise and settlement negotiations between the parties and will not be subject 1o disclosure
through discovery or any other process and will not be admissible into evidence in any proceeding.

Unless otherwise instructed by the Customer in writing, FDM will continue to perform its obligations
pursuant to this Agreement during any mediation or litigation, unless the dispute is for material non-
payment.

11.8 Severability of Agreement

In the event that any provision of this Agreement is held invalid, void, illegal or unenforceable, the
remainder of this Agreement will not be impaired or affected thercby, and each terin, provision, and part will
continue in full force and effect and will be interpreted in a manner consistent with the intent of the parties,

11.9 Headings for Convenience.

The section and subsection headings used herein are for referral and convenience only, and will not enter
into interpretation hereof. The exhibits referred to herein and attached, and to be attached hercto, are
incorporated herein to the same extent as if set forth in full herein.

11,10 Assignment Barred

Neither party may assign its rights or duties under this Agreement without the prior written consent of the
other party, which consent may be unreasonably withheld. This provision does not prevent FDM from
engaging appropriate independent contractors {0 complete its work provided that Cusfomer approves of such
independent contractors, and such approval will not be unreasonably withheld or delayed. In such event,
FDM will remain fully liable and responsible for such independent contractors and will not be relieved of
any of its obligations hereunder.
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11.11 Order of Precedence

In the event of any conflict between the clauses of this Agreement, its exhibits, and any of the documents
incorporated by reference, the fellowing order of precedence applies: {a) this Agreement; (b) exhibits 1o this
Agreement; (c) the respective license for the Software which may be part of a master services agreement
entered into with respect to Custemer's license of the Software, (d) FDM’s proposat and any changes thereto
in reverse chrenological order, (i.e., most recent modifies the eariiest); and (e) any other documents
incorporated by reference. Notwithstanding the foregoing, a specific reference in a clause 1akes precedence
over a general reference, regardless of the order of precedence of the Agreement, exhibit or document that
the ¢lause is contained in.

11.12 Waiver of Rights

The waiver by either party of any term or condition of this Agreement will not be deemed to constitute a
continuing waiver thereof nor of any further or additional right that such party may hold under this
Agreement.

11.13 Successors and Assigns

This Agreement is binding on the parties, their successors and permitied assigns.

{1.14 Entire Agreement

Except as expressly provided otherwise herein, this Agreement constitutes the entire agreement between the
parties with respect 10 the subject matter herein and cancels and supersedes any prior understandings and
agreements between the parties hereto with respect thereto. There are no representations, warranties, terms,

conditions, undertakings or colfateral agreements, express, implied or statutory, between the parties other
than as expressly set forth in this Agreement.

1£.15 Time of the Essence

Time is of the essence of this Agreement and of every part hereof, and no extension or variation of this
Agreement will operate as a waiver of this provision.

116 Contra Proferentum

The parties understand, agree, and acknowiedge that: (a) this Agreement has been freely negotiated by both
parties; and (b) in any controversy, dispute, or contest over the meaning, interpretation, validity, or
enforceability of this Agreement or any of its terns or conditions, there will be no inference, presumption, or
conclusion drawn whatsoever against either party by virtue of that party having drafied this Agreement or
any portion thereof,
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IN WITNESS to this Agreement the parties have caused this Agreement lo be executed and delivered
without condition by their duly authorized representatives.

FDM SOFTWARE ETD. CITY OF AUSTIN

{Authorized signing oflicer)
(Authorized signing officer}
Name and Title:
Name and Title:
Edward Colin, President and CEQ {msert name and {itle)

Date:
Date:
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SCHEDULE =A™

Haurs of Support and Maintenance Service are as foliows:

Regular Heours of Service (Pacific Time) After Hours of Service (Pacific Time)

6:00am 1o 4:30 pin Monday to Friday 4:30 pim 1o 6:00 am Monday o Friday

Saturdays & Sunday

Federal and Provincial Statutory holidays in BC,
currently New Year's Day, Good Friday, Victoria Day,
Canada Day, Labour Day, Thanksgiving Day,
Remembrance Day, Christimas Day, Boxing Day.

Incident/Reguest for Service Priority

All Support and Maintenance incidents/ requests for service wikl be prioritized on the following basis:

Priority A (High) Priority B (Medium)

Priority C (Low)

Work Outage

The Software has failed and | Priority B issues are software faults where
causes the users 10 be unable to | normal Software operation is affected 1o
work  or  perform  some | some degree and a workaround is not
sigmificant portion of their job. | available, but users are still able to
Examples could include such | complete most other tasks.  Examples
things as the Sofiware is down | could include such things as 2 user cannot
and cannot be restarted, File | exiract data using a report. calculated
Software Corruption. calumn is not functioning as expected.

Priority C issues are for software
fanlts where a fault was detected, but
normal operation is not affected.
Priority € calis alse  include
enhancement requests for potential
modification o Software. Exampies
could include “how 1to” reset
passwords, changing default colours,
etc.

Response Time During Regu[a}' Hours of Service ' :

receiving  call  from  Client | receipt of verbal, wriiten or electronic
Administrasor or designate. notice from Client Administrator or
designate. FDM wilt work with the Client
lo come to a mutually agreed upon
resolution date. .

Within 30 minutes  afier | Within three business days of FDM’s

For software related issues, this
priority allows for work 1o be
scheduled as part of a planned
maintenance update,

Response Time During After Hours of Service . -

Within 2 hours after receiving | Not Available
call from answering service

Not Available

All Response Times are conditional upon Software Administrator being available without limitation during

the promised Response Time.

Page 19 of 22

: Commented_ [WR12]: [ would like this 10 be _l_]_u_mr 3



Incident/Request for Service Reporting Precedure

All problems, queries or requests for assistance must be made to the FDM Client Service Department by
phone at 1-877-986-9927 or by electronic mail at clientservices@fdmsofi.com.

When reporting an issue, be prepared to provide your name, phone number, workstations affecied, where
you can be reached, a description of the problem/service, and the impact of the problem, FDM will deal with
problemy/incident according to the priority assigned. In the case that a preblem cannot be readily resolved.
FDM wilt attempt to identify a work around. As soon as FDM corrects an Issue, FDM will notify the
Customer that the Issue has been comrected by sending an electronic mail.

For all Priorify A calls:

FDM will provide an update to the Custommer regarding the status of the problem incident along with the
action plan and anticipated resolution time within 2 hours after responding to the call and every 2 hours
thereafter until the Software has been made operational or the issue is downgraded to a Priority B or Priority
C call. FDM will provide resolution to the problem if the hardware, operating Software, network
connectivity, SQL server software is functional and software and database backups are available. FDM is not
responsible for hardware, operating Software, SQL. server or network connectivity related problems,

Escalation Process

a) If problem incident remains unresolved within 6 hours the Manager of Support or their designate at
FDM will contact the Customer’s Administrator to provide a verbal update and action plan.

b) If problem incident remains unresoived within 12 hours after responding {o the call the President or CTO
of FDM will contact the Fire Chief or the Director of ITS of the Customer to provide a verbal update and
action plan., This process will continue every 12 hours thereafter.

¢) If the problem incident remains unresolved within 48 hours after responding to the call then FDM agrees
to provide an on-site staff resource uatii the problem is resolved or downgraded to a Priority B or
Priority C call. All travel meal and lodging costs will be at the expense of FDM. If the Priority A issue is
the result of a condition that is in the Customer’s control (hardware, OS / database software, network
connectivity or unauthorized changes to the database) FDM will be entitled for reimbursement of all
expenses.

d)y Upon resolution of the problem incident, a debriefing meeting will be held to discuss process for
resolution, propesed improvements, and follow-up actions required.

Where temporary solutions are provided, FDM will provide 2 permanent fix within 30 calendar days or as
mutually agreed but the application of the permanent fix will not exceed 6 months.

For Prioritv B and Priority C calls:

FDM shall provide, at the Cusiomer’s requesl, a report of calt history and the status of any active Priority B
and C calls including the anticipated resolution date.

PRIVACY NOTE: BEFORE SENDING ANY DATABASES TC FDM FOR SUPPORT PURPOSES,
CUSTOMER MUST USE THE DATABASE ANONYMIZING TOOL PROVIDED BY FDM TO
ENSURE THAT NO PERSONALLY IDENTIFIABLE DATA IS DISCLOSED TO FDM.
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SCHEDULE “B”
FDM Licensed Modules:

*  RMS Modules:
o Properties
Personnel
Incident Reporting (Fire & EMS)
Training
Inspection
Permits

0000 Q

*  FDM Administrator Fools and Utilities:
o FDM Workflow Tools

o FDM eConnect
o FDM Report Writer and Report Builder (FDMib)
o FDM lmporter
© Gold Key i Commented [WR16]: What is gold key and how does it
= Ebiz ) : benefit us? _ ] - _
*  Esync Utility T Commented [WR17): Need to add comtract.

» Econnect rest
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SCHEDBULE “C*

Annual Support and Maintenance Pricing

1 An::ma'iSupportanc_i

Modules: {sita license) Maintenance Fee
incident (Fire & EMS) Module $34,912.60
Training Modute $18,375.00
inspection Module $22,050.00
Permit Module $5,512.60
FDM Importer $1,000.00
TriTech interface $4,800.00
Zoll interface $3,000.00
Workflow Tools $2,000.00
Gald Key $10,000.00
Saurce Code Escrow $1,000.00
FDM Annual Conference $5,000.00
Total © oot i $107,650.20°
‘| Total Anﬁuaf_Suppor_t ;
. .- {-and Maintenance - i
2016 $107,650.20
2017 5110,341.46
2018 $113,099.99
Optional 2012 $115,927.45

Optional 2020

5118,825.68
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DATE: 08/20/2015 DEPT:

TO: Purchasing Officer or Designee
BUYER:

City of Austin FSD Purchasing Office
Certificate of Exemption
CTM, CTECC

FROM: Stephen Elkins, CIO
PHONE:

Chapter 252 of the Local Government Code reguires that municipalities comply with the procedures
established for competitive sealed bids or proposals before entering into a contract requiring an
expenditure of $50,000 or more, unless the expenditure falls within an exemption listed in Section

252.022.

Senate Bill 7 amended Chapter 252 of the Local Government Code to exempt from the requirements
of such Chapter expenditures made by a municipally owned electric utility for any purchases made by
the municipally owned electric utility in accordance with procurement procedures adopted by a resolution
of its governing body that sets out the public purpose to be achieved by those procedures. The Austin City
Council has adopted Resolution No. 040610-02 to establish circumstances which could give rise to a

finding of critical business need for Austin Energy.

This Certification of Exemption is executed and filed with the Purchasing Office as follows:

1. The undersigned is authorized to submit this certification.
2. The undersigned certifies that the following exemption is applicable to this purchase. (Please check

which exempticn you are certifying)

¢ a procurement made because of a public
calamity that requires the immediate
appropriation of money {o relieve the
necessity of the municipality’s residents or to
preserve the property of the municipality

© a procurement necessary to preserve or
protect the public health or safety of
municipality's residents

¢ a procurement necessary because of
unforeseen damage to public machinery,
equipment, or other property

O a procurement for personal, professional, or
plarning services

¢ a procurement for work that is performed and
paid for by the day as the work progresses

O a purchase of land or right-of- way

® a procurement of ifems available from only one
source, including: items that are available from
cnly one source because of patents,
copyrighis, secret processes, or natural
monopolies; films, manuscripts, or books; gas,
water, and other utility services; captive
replacement parts or components for

equipment; books, papers, and other library
materials for a public library that are
available only from the persons holding
exclusive distribution rights to the materials;
and management services provided by a
nonprofit organization to a municipal
museum, park, zoo, or other facility fo which
the organization has provided significant
financial or other benefits

O a purchase of rare books, papers, and other
library materials for a public library

¢ paving, drainage, street widening and other
public improvements, or related matters, if at
least one- third of the cost is to be paid by or
through special assessments levied on
property that will benefit from the
improvements

O a public improvement project, already in
progress, authorized by voters of the
municipality, for which there is a deficiency of
funds for completing the project in accordance
with the plans and purposes as authorized by
the voters
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) a payment under a confract by which a
developer participates in the construction of a
public improvement as provided by
Subchapter C, Chapter 212

© personal property sold: at an auction by a state
licensed auctioneer; at a going out of business
sale held in compliance with Subchapter F,
Chapter 17, Business & Commerce Code; by a
political subdivision of this state, a state
agency of this state, or an entity of the federal
government; or under an interlocal contract for

cooperative purchasing administered by &
regional planning commission established
under Chapter 391

O services performed by blind or severely
disabled persons

O goods purchased by a municipality for
subsequent retail saie by the municipality

O eleciricity
O advertising, other than legal notices
© Critical Business Need (Austin Energy Only)

The following facts as detailed below support an exemption according to Section 252.022 of the Local

Government Code for this purchase. Please verify the steps taken to confirm these facts. If you are
citing ihe following exemptions, please provide the additional information requested below. A more

detailed explanation of these exemptions is attached.

. Preserve and Protect the Public Health and Safety —~ Describe how this purchase
will preserve and protect the public safety of residents.

= Sole Source — Describe what patents, copyrights, secret processes, or natural
monopolies exist. Attach a lefter from vendor supporting the sole source. The

letter must be on company leiterhead and be signed by an authorized person in

company management,

= Personal Services — Describe those services to be performed personally
by the individual contracted to perform them.

. Professional Services — Describe what mainly mental or intellectual rather
than physical or manual and/or disciplines requiring special knowledge or
atiainment and a high order of learning, skill, and intelligence are required to

perform this service.

" Planning Services — Describe the services primarily intended to guide
governmental policy to ensure the orderly and coordinated development of
the state or of municipal, county, metropolitan, or regional iand areas.

= Critical Business Need - Describe the procurement necessary to protect
the competitive interests or position of Austin Energy.
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4. Please attach any documentation that supporis this exemption.

5. Please provide any evaluation conducted to support the recommendation. Include the efforts
taken to ensure the selected vendor is responsible and will provide the best value to the City
(Ex: evaluation of other firms, knowledge of market, etc).

This contract is for the continued maintenance and support of the FDM Records Management
Systemn (RMS) software and interfaces, which is utilized by the Austin Fire Department (AFD) and
Austin Travis County Emergency Medicai Services (ATCEMS) for records retention and
management system. The FDM RMS is a critical application that has been heavily integrated into
the day to day operations of both AFD and ATCEMS depariments since its inception in 2000.
The RMS fracks personnel records and shift data, incident data, fire inspections, facility data and
produces mandated reporis o the Texas Depariment of Health, Texas Fire Incident Reporting
System, and Texas Emergency Management), federal agencies {Federal Emergency
Management), and medical institutions that include statistics and trend data.

All versions of the FDM RMS are proprietary and FDM is the only authorized party 1o support and
maintain the product.

6. Because the above facts and documentation support the requested exemption, the Gity of
Austin intends to contract with FDM Software LTD.

which will cost approximately $565.844.82 (Provide estimate and/or breakdown of cost).
;7\’ L W—ZT 15Sep15
Recommended
Certification Originator Date
Approved S% Q // ?// S / s AN
Certification Deﬁartm /j }'ector or designee Date
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Aé'snsfént’ City Manager / General Manader Date
or designee (if applicable)
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(if applicable) B er Date Mgdeger Initials

Exemption Authorized
(if applicable) Purchasing Officer or designee Date

02/26/2013
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