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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

JAVIER AMBLER, SR., and MARITZA
AMBLER, individually, on behalf of all
wrongful death beneficiaries of JAVIER
AMBLER, I1, on behalf of the ESTATE OF
JAVIER AMBLER, II, and as next friends of
J.R.A., a minor child; and MICHELLE BEITIA,
as next friend of J.A.A., a minor child

Civil Action No. 1:20-cv-01068-LY

Plaintiffs
\A

MICHAEL NISSEN and CITY OF AUSTIN,

U L LI L L L L L L LD L L L L L

Defendants

DEFENDANT CITY OF AUSTIN’S REPLY IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Defendant the City of Austin, Texas files this Reply in support of its Motion for
Summary Judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure as follows:

L. The City of Austin is not liable to the Plaintiffs because Officer Nissen inflicted no
constitutional harm on Javier Ambler II.

Although Plaintiffs meander for eighty pages and include 126 exhibits in their response
to the City’s motion, Plaintiffs ignore the most important fact regarding this incident: Officer
Nissen only used minimal soft-hand force in an effort to assist taking Ambler into custody. He
did not use deadly force or “help Williamson County deputies kill Ambler” as Plaintiffs

hyperbolize in their response. Nor did Nissen, as a late arriving officer, fail to intervene.
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As discussed in detail in Nissen’s Motion for Summary Judgment' and Reply,” Nissen
made a split-second decision to assist the deputies by grabbing Ambler’s arms to help handcuff
Ambler after the deputies’ intermediate force had taken place before Nissen arrived. Nissen’s
actions at the scene were objectively reasonable. Since Nissen did not inflict constitutional harm
on Ambler, Plaintiffs do not have a viable claim against the City, and summary judgment in favor

of the City is proper as a matter of law.

I1. Plaintiffs’ Inadequate Training Claim Should be Dismissed.

For their inadequate training claim, Plaintiffs must prove that: (1) the City’s training
policy or procedures were inadequate, (2) the inadequate training policy was a “moving force” in
causing the violation of Plaintiffs’ rights, and (3) the City was deliberately indifferent in adopting
its training policy. Sanders-Burns v. City of Plano, 594 F.3d 366, 381 (5th Cir. 2010). The
Plaintiffs must establish a direct causal link between the municipal policy and the constitutional
injury. Valle v. City of Houston, 613 F.3d 536, 546 (5th Cir. 2010). In other words, the
deficiency in training must be the actual cause of the constitutional violation. I/d. Moreover,
deliberate indifference is a stringent standard and is more than negligence or even gross
negligence. Id. at 547.

Plaintiffs have failed to meet their burden with regard to these three elements. Plaintiffs
allege in their response that APD trained Nissen to use excessive force, failed to train Nissen to
de-escalate before using force and failed to train officers to intervene to stop another officer from
using excessive force.

First, this Court has considered and rejected these and similar arguments regarding

APD’s training on multiple occasions. See Roque v. Harvel, 2020 WL 6334800 at *9, W.D. Tex.,

! Doc. 167.
2 Doc. 192-1.
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Austin Div., March 23, 2020 (noting that APD’s training of its officers exceeds Texas’s minimum
requirements and provides specific training on use of force and intervention among other topics);
Munroe v. City of Austin, 300 F.Supp.3d 915, 929-930 (W.D. Tex. 2018)(no evidence of
deliberate indifference in City’s training of its police officers); Hernandez v. City of Austin, 2015
WL 7301180 at *6, W.D. Tex., Austin Div., November 17, 2015 (no inadequacy or deliberate
indifference in City’s training of its police officers); Chacon v. City of Austin, Tex., 2013 WL

2245139 at *6-7, W.D. Tex., Austin Div., May 21, 2013.
1. Training on Use of Force

Plaintiffs contend that the City inadequately trained Nissen by subjecting Nissen and
other officers to a “toxic ‘warrior’ training regimen” which led to Nissen responding to this
incident with a “warrior mindset, prepared to fight.”* Plaintiffs base this argument on a 2021
evaluation of the APD Training Academy performed by Kroll Associates, Inc. which was
commissioned by the City’s Office of Police Oversight in consultation with the City Manager’s
Office.* Plaintiffs cherry-pick a handful of statements from the Kroll Report which indicate that
some former APD cadets complained of intimidation and combative tactics used by instructors at
the Training Academy.’ Plaintiffs conveniently omit that the Kroll Report noted that many other
officers believed that the manner in which the Academy prepares cadets is necessary and that
physical stress and psychological stress applied during training are essential preparation for
policing.®

Regardless, a review of the Kroll Report reveals that it does not support a finding that

APD’s training is inadequate, or that the City was deliberately indifferent in adopting its training

3 Doc. 186 at 2; 32.

* Doc. 186-32.

®>Doc. 186-32 at p. 3.
f1d. at 4.



Case 1:20-cv-01068-DII-SH Document 196 Filed 05/27/23 Page 4 of 25

policy. Setting Plaintiffs’ inflammatory rhetoric aside, the actual facts are that APD provides
comprehensive training to its cadets and officers on topics including the use of force and deadly
force, far in excess of the minimum training hours required by the State of Texas for law
enforcement certification.” This training includes training on the quantum of force and the
escalation and de-escalation of officer-applied force in response to the actions and resistance
posed by the subject.® Simply put, Plaintiffs have not met their burden to demonstrate that APD
provides inadequate training on the use of force. Moreover, the commissioning of the Kroll
Report by the City is clear evidence that the City was not deliberately indifferent in adopting its
training since it was actively seeking feedback and recommendations on how to improve the
Training Academy.

Additionally, Plaintiffs have not demonstrated that any alleged deficiency in training on
the use of force was the actual cause of the alleged constitutional violation. Plaintiffs’ argument
that the alleged “paramilitary” nature and “toxic warrior” training at the Training Academy
caused this incident is absurd. A simple review of the video of this incident reveals that Officer
Nissen was not acting in the manner of a so-called “toxic warrior.”® Using minimal soft-hands
force to assist with handcuffing Ambler is not acting as a “toxic warrior.” Neither is immediately
calling for medical attention for Ambler and assisting with medical intervention until paramedics
arrived. In short, Plaintiffs have made no showing of how APD’s training on the use of force

actually caused this incident.

2. De-escalation and intervention training and policy
Officer Nissen’s training at APD covered the APD policies in effect at the time of this

incident, including Policy 200.1.3 Duty to Intercede, Policy 200.2 De-escalation of Potential

"Doc. 165-2.
$1d.
°Doc. 167-12.
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Force Encounters, and Policy 200.2.1 Assessment and De-escalation.'® Plaintiffs ignore this
training and state that the Office of Police Monitor “recommended APD rethink its missing

de-escalation training and aggressive tactics as early as 2007....°"

This statement is simply a
misrepresentation of the OPM report. The OPM report cited by Plaintiffs does not even mention
de-escalation training or aggressive tactics. Instead, it simply states that “it may benefit the
Department to more closely examine compliance with policy and procedure and perhaps explore
de-escalation tactics for use in the DTAC Sector [Downtown Sector]...”"? This is a far cry from a
recommendation that APD add a specific de-escalation policy or bolster its de-escalation
training.

Plaintiffs’ citation to the OPM 2015 Annual Report is also inaccurate.”® There, the OPM
noted that the Citizen Review Panel’s review of an incident included a recommendation that
APD “define more effective methods to de-escalate situations such as this one” and “look for
ways to apply a measured use of force and balance that with de-escalation methods.”'* Again,
this is not sufficient evidence that APD’s de-escalation training was inadequate. In 2017, APD
acted on these recommendations and its own desire to formalize a de-escalation policy and added
de-escalation provisions to its use of force policy in an effort to improve its policies.”
Additionally, as noted in the Kroll Report, attached as Plaintiff’s own exhibit, APD incorporated

an additional ten hours of de-escalation training into its curriculum and devotes a total 31 hours

of de-escalation training which is above the national average.'® This is further evidence that APD

° Doc. 165-2, 19.

""Doc. 186-37.

12 Doc. 186-37, p.4 (emphasis added).
5 Doc. 186, p. 33.

4 Doc. 186-45, p. 3.

'S Doc. 165-1; Doc. 165-2.

® Doc. 186-32, p. 6.
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was not deliberately indifferent since it never made a deliberate or conscious choice to fail to
train officers on de-escalation.

Moreover, Plaintiffs have failed to produce sufficient evidence that the City’s alleged
inadequate training on de-escalation and intervention was the moving force (actual cause) of this
incident. As noted in Nissen’s Motion for Summary Judgment and Reply, most of the deputies’
uses of force had already occurred before Nissen arrived on the scene and this incident
progressed rapidly after Nissen arrived on the scene, providing Nissen with little opportunity to
evaluate a need to de-escalate or intervene. In sum, Plaintiffs have not shown a direct causal link
between APD’s alleged policy of providing inadequate de-escalation and intervention training
and any violation of Ambler’s constitutional rights. As a result, Plaintiffs’ inadequate training
claim fails as a matter of law.

III.  Plaintiffs’ Monell claim that the City’s alleged policy of using excessive force and
failing to intervene caused Ambler’s injuries is without merit.

1. No policy or custom of excessive force

Plaintiffs assert in their response that the City’s policies and customs of excessive
force caused Nissen to use excessive force on Ambler. This argument is without merit for several
reasons. First, Plaintiffs have not produced evidence to prove that APD has such a policy. It is
undisputed that APD has not promulgated an actual policy of using excessive force.

Plaintiffs in Monell claims may also prove a municipal policy by proving “a persistent,
widespread practice of City officials or employees, which, although not authorized by officially
adopted and promulgated policy, is so common and well-settled as to constitute a custom that
fairly represents municipal policy.”"” These customs or “practices must be so persistent and

widespread as to practically have the force of law.”"® Moreover, “[i]f actions of city employees

' Piotrowski v. City of Houston, 237 F.3d 567, 579 (5" Cir. 2001)(emphasis added).
18 Connick, 563 U.S. at 61, 131 S. Ct. at 1359.



Case 1:20-cv-01068-DII-SH Document 196 Filed 05/27/23 Page 7 of 25

are to be used to prove a custom for which the municipality is liable, those actions must have
occurred for so long or so frequently that the course of conduct warrants the attribution to the
governing body of knowledge that the objectionable conduct is the expected, accepted practice of
city employees.”!’ Plaintiffs have not established a custom of excessive force that is so common
and well-settled and is the expected and accepted practice of city employees that it can deemed
municipal policy.

a. Plaintiffs’ use of prior incidents does not prove a policy or pattern of excessive force.

To prove their claim, Plaintiffs must establish that there is some pattern in the use of
excessive force that demonstrates that the City has an unwritten policy permissive of excessive
force.” To establish that prior incidents constitute a pattern, Plaintiffs must show that the
incidents occurred for so long or with such frequency that policymakers must know that the
improper conduct is the ordinary and accepted practice of the municipal employees.*! A pattern
will not be established based on isolated incidents; the pattern must be composed of incidents
that are numerous and similar to the specific violation alleged.*

Plaintiffs attempt to prove this claim primarily by listing previous uses of force by Austin
police officers. The problem with this effort is that most of the prior incidents listed by Plaintiffs
are not substantially similar to the Ambler incident, and thus do not establish a pattern of similar
constitutional violations sufficient to constitute a policy of APD. “Prior instances must point to

the specific violation in question; notice of a pattern of similar violations is required.”” A

19 Webster v. City of Houston, 735 F.2d 838, 842 (5" Cir. 1984).

2 peterson v. City of Fort Worth, Tex., 588 F.3d 838, 850 (5" Cir. 2009).
2.

2 Id. at 850-851.

3 Valle v. City of Houston, 613 F.3d 536, 548 (5" Cir. 2010).

7
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pattern requires similarity and specificity; “[p]rior indications cannot simply be for any and all
‘bad’ or unwise acts, but rather must point to the specific violation in question.”**

First, a number of the incidents cited by Plaintiffs were officer-involved shootings
involving the use of deadly force which are evaluated by a completely different standard than the
standard used to evaluate a minimal use of force such as the soft-hands force used by Nissen in
this incident.”® Of the officer-involved shootings listed, only the Rocha, Brown, and Joseph
shootings were determined to be violations of APD’s policies and thus also constitutional
violations.?

Plaintiffs cite the incident in which Byron Carter was shot by Officer Nathan Wagner in
2011 when the car in which Carter was a passenger struck another officer, and Wagner believed
the car was dragging the officer beneath the vehicle.”” Wagner fired shots at the vehicle in an
attempt to stop the vehicle. Plaintiffs state that Wagner fired his weapon even though there was
no danger.”® However, a jury obviously found Wagner’s version to be credible since they found
that he did not use excessive force.” Thus, there was no constitutional violation. In the
Sanders/Smith incident cited by the Plaintiffs, an independent investigation of the incident and of
APD’s Internal Affairs investigation determined that the only policy violation committed by the
involved officers was the failure to activate their mobile video recorders.*® Again, there was no
constitutional violation.

The Ahmede Bradley shooting was found by the Fifth Circuit not to be a constitutional

violation because during the struggle, the suspect choked the APD officer with the officer’s radio

2* Estate of Davis ex rel. McCully v. City of North Richland Hills, 406 F.3d 375, 383 (5™ Cir. 2005).

% Tennessee v. Garner, 471 U.S.1, 11, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985)

% The City disciplined the officers involved in these incidents for violations of APD’s use of force policies. Doc.
186-121; Doc. 186-52.

T Carter v. Wagner, No. 1:11-cv-887-LY, 2013 WL 12121445 (W.D. Tex. May 20, 2013)

% Doc. 186, p. 10.

% Final Judgment, Carter v. Wagner, No. 1:11-cv-887-LY (W.D. Tex., June 11, 2013), 2013 WL 3490043.

¥ Doc. 186-59, p. 10.
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cord and also repeatedly reached for the officer’s gun while the two struggled on the ground.’!
The Larry Jackson incident was not an intentional shooting by APD Detective Kleinert. Instead,
Kleinert’s gun discharged after Kleinert chased Jackson and the two engaged in a struggle.*
APD acknowledged that Kleinert engaged in tactics that were inconsistent with APD’s policies,
and Kleinert resigned in lieu of discipline.*® Plaintiffs also cite the Jawhari Smith shooting, in
which APD Sergeant Greg White shot a suspect who was chasing his girlfriend and then raised a
BB gun which resembled an actual firearm in White’s direction.* There was no finding of a

constitutional violation by White.

Plaintiffs also cite the Richard Munroe officer-involved shooting as a shooting where the
suspect was unarmed.”> However, Munroe was armed with a BB gun that looked exactly like a
firearm, and officers testified that he raised the gun in the direction of an officer which resulted
in three officers discharging their weapons at Munroe.*® Again, an incident in which officers use
deadly force in response to a subject pointing a gun in their direction does not demonstrate or
contribute to a custom or policy of using excessive deadly force. The other two shooting cases
cited by Plaintiffs, Roque and Nobles, both involved hotly-disputed questions of whether the
suspects were pointing weapons or had fired weapons at officers.’” Likewise, Plaintiffs’ reference
to the 2020 protest incidents involving less lethal projectile weapons does not support a finding
of a pattern of allowing excessive force since those incidents were not similar to the alleged use

of excessive force in this case. Nissen used soft hands to help subdue Ambler, not a less lethal

31 Orrv. Copeland, 844 F.3d 484, 494 (5™ Cir. 2016)

32 Ex. 1, Depo. of Manley in Roque, pp. 68-70.

3 Ex. 1, Depo. of Manley in Roque, pp. 68-70.

3 Doc. 186-76.

3 Doc. 186, p. 16.

3% Munroe v. City of Austin, 300 F.Supp.3d 915, 921 (W.D. Tex. 2018).

3" Roque v. Harvel, 993 F.3d 325, 339 (5™ Cir. 2021); Nobles v. Egal, 2022 WL 3971048 (W.D. Tex., Aug. 31, 2022).

9
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shotgun, and this incident simply bears no resemblance to the George Floyd protests and the
wide range of interactions between the protestors and police officers during the protests.

Plaintiffs also cite several non-shooting use of force incidents in their response, but
conveniently leave out a number of important facts about those incidents. For instance, in the
Callaway incident discussed by Plaintiffs,*® Plaintiffs conveniently omit that the Court granted
the City’s motion for summary judgment on the Monell claim,* and the jury found in favor of
the APD officers.*’ Similarly, Plaintiffs’ reference to the Bolton incident*' omits that the Court
granted two officers’ motions for summary judgment on the bystander/intervention claims and
the City’s motion for summary judgment on the Monell claim and omits that the jury found in
favor of the officers on the excessive force claim.** Not satisfied with these omissions, Plaintiffs
continue with their discussion of the Justin Scott incident.* There, they omit that a jury found in
favor of Officer White on the excessive force claim.* It is difficult to ascertain how these
incidents, in which juries found in favor of officers on excessive force claims, would be evidence
of a custom of APD officers using excessive force.

Plaintiffs leave out material facts about other incidents as well. In their discussion of the
Grant incident,* Plaintiffs do not mention that Grant had threatened a nearby bar employee and
was armed with a knife and, as a result, the officers were forced to use force to gain control of

the knife while Grant actively resisted their efforts.*® Regarding the Yeager-Huebner incident,

*% Doc. 186, p. 13.

3 Callaway v. Travis County, et al., No. 15-cv-00103-SS, (W.D. Tex. July 28, 2016).

0 Callaway v. Travis County, et al., 2016 WL 7676101 (W.D. Tex. Dec. 5, 2016)

*I Doc. 186, pp. 13-14

2 Bolton v. Jimenez, 2019 WL 4306871, (W.D. Tex. Aug. 23, 2019).

3 Doc. 186, pp. 14-15.

 Scott v. White, No. 1:16-cv-1287-RP, 2019 WL 4496029, (W.D. Tex., Aug. 3, 2021).
*> Doc. 186, p. 22.

6 Ex. 2, Depo. of Alas, pp. 77-78; 87; 92.

10
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Plaintiffs omit that Officers Hoover and Skeen were actively trying to subdue Yeager-Huebner
because he was punching and gouging the eyes of Officer Jester."’

Given the large population of Austin and the number of police interactions with the
public, it is not surprising that isolated instances of excessive force have occurred. When they
have occurred, APD has disciplined the officers for policy violations, and a few of the incidents
cited by Plaintiffs reflect that discipline.*® For example, APD disciplined the officers who used
the excessive force in the Joseph, Brown and Rocha shooting incidents. Similarly, APD
disciplined the officers who used excessive force in the
Licon,” Aguado,Martinez,’'McDonald,?Soto-Torres,**Figueroa® incidents cited by Plaintiffs.
In short, APD disciplines officers that APD determines have used excessive force and also
regularly reviews whether officers show a pattern of using force that calls for closer scrutiny.”
Plaintiff’s evidence of other incidents is not sufficient to establish that the City had a policy or
practice of using excessive force or tolerating excessive force.

b. Plaintiffs’ statistical evidence does not prove a policy or pattern of excessive

force.

Plaintiffs next attempt to establish a policy or pattern of using excessive force by relying
solely on statistics from APD’s Response to Resistance Reports from 2006 to 2020.°° Plaintiffs

evidently contend that APD has a pattern of using excessive force since during these years its

“7 Doc. 186-103; Doc. 186-104; Doc. 186-105.
8 Doc. 165-1.

“ Doc. 186-62.

*0 Doc. 186-79.

*1 Doc. 186-83.

2 Doc. 186-84.

3 Doc. 186-94.

% Doc. 186-95

*> Doc. 165-1.

*$ Doc. 186, pp. 25-27.
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officers used some degree of force on individuals who exhibited defensive, passive or verbal
resistance. According to the Plaintiffs, these statistics alone constitute a “sweeping misuse of
force.”’

The problem with this analysis, or more accurately lack of analysis, is that the statistics
alone provide no information about the individual uses of force or the resistance. Again, a pattern
sufficient to constitute evidence of a custom or practice of using excessive force must be
composed of incidents that are numerous and similar to the specific violation alleged.® One
cannot review these statistics, without any underlying facts of the incidents which underly the
statistics, and reach a conclusion that the statistics reflect incidents that are similar to this
incident and the alleged violation committed by Nissen. As a result, this statistical evidence does
not support a finding of a policy or practice of excessive force.

b. APD’s use of force policies did not cause Ambler’s death.

Additionally, Plaintiffs have failed to prove that if such a policy or custom of using
excessive force existed, that it was the actual cause of Nissen’s use of force against Ambler.
Plaintiffs have no evidence that Nissen was influenced by any other use of force incident or
alleged APD custom of committing constitutional violations while using force. Plaintiffs’ bald
assertions that APD’s policies and customs caused Nissen to use minimal force on Ambler are
nothing but pure conjecture and fall far short of proving direct causation.

2. No policy or custom of failing to intervene.

Plaintiffs contend in their response that the City failed to supervise its police officers by

not enforcing its policy requiring officers to intervene to stop excessive force, and that this

failure caused Nissen’s failure to intervene. This argument fails for several reasons. First, as

" Doc. 186, p. 25.
%8 peterson, 588 F.3d at 850-851.
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more fully explained in Nissen’s Motion for Summary Judgment and Reply, Nissen did not fail
to intervene in this incident.” Likewise, Nissen did not violate APD’s Duty to Intercede Policy.
This policy essentially tracks the elements of a duty to intervene claim and requires that “[a]ny
officer who observes another officer using force shall intercede to prevent further harm if the
officer knows that the force being used is not objectively reasonable and the officer has a
reasonable opportunity to prevent the harm.”® Nissen, as a late-arriving officer, did not see or
otherwise have knowledge of the initial force used by the deputies and had no reason to believe
that it was not objectively reasonable. He also did not have a reasonable opportunity to prevent
the harm caused by the alleged excessive force of the deputies.

Second, Plaintiffs’ evidence on this issue is clearly insufficient to establish a pattern of
not enforcing APD’s policy. Plaintiffs basically contend that any time a use of force occurs when
more than one officer is present, then the duty to intercede policy is triggered. Plaintiffs attempt
to support this argument with bare statistics and a list of prior use of force incidents, similar to
their effort to establish a practice or custom of excessive force. Again relying on the statistics
from APD’s Response to Resistance Reports from 2006 to 2020, Plaintiffs point out that, on
average, each incident of force used by APD from 2006 to 2017 involved 1.6 officers and each
incident of force from 2018 to 2020 involved two officers.®' Plaintiffs extrapolate these figures to
theorize that since there were presumably more than one officer present for each use of force,
then APD should have been investigating the non-primary officer for failing to intercede.
Plaintiffs completely leapfrog over the actual elements of the duty to intercede policy since the
bare statistics provide no information on factors such as (1) whether the uses of force behind the

statistics were actually unreasonable, (2) whether the non-primary officer had a reasonable

¥ Doc. 167, pp. 22-28; Doc. 192-1, pp. 11-13.
% Doc. 186-33.
1 Doc. 186, pp. 26-27.
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opportunity to prevent the harm and (3) whether the non-primary officer chose not to act. As a
result, these bare statistics are not sufficient to support a Monell claim since they provide no
evidence that any of the incidents represented by the statistics were substantially similar to this
incident.

Similarly, Plaintiff’s attempt to establish this failure to supervise by the use of other
incidents also fails. Plaintiffs essentially rely on the same list of incidents that they used to
attempt to establish a custom of excessive force and contend that since other officers may have
been at these scenes, APD should have investigated those officers for failure to intervene.** Yet,
Plaintiffs again offer no evidence as to how those incidents are substantially similar to this
incident. Also, as pointed out previously, many of these incidents did not involve excessive force
at all since juries rejected the excessive force claims.® Plaintiffs provide no actual evidence that
the other incidents were substantially similar to this incident, nor do they provide any evidence
that the bystander officers in the other incidents had a reasonable opportunity to prevent the harm
but chose not to act. Merely demonstrating that there was more than one officer at the scene of
these other incidents is a far cry from presenting evidence that officers failed to intercede and
that APD failed to supervise.

Third, Plaintiffs have not met the heightened standard of establishing a direct causal link
between the City’s alleged failure to supervise and the constitutional injury. Plaintiffs offer no
actual evidence that Nissen’s alleged failure to intervene was caused by APD’s alleged failure to
enforce its duty to intercede policy. There are no actions or statements of Nissen that suggests or
even implies that he allegedly did not intervene because of any previous inaction on the part of

APD with regard to the duty to intercede policy. Plaintiffs’ assertions that APD’s policies and

2 Doc. 186, pp. 61-62.
8 See discussion of the Carter, Callaway, Bolton and Scott incidents, supra at pp.8- 10.
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customs caused the alleged constitutional violation are nothing but pure conjecture and fall far
short of proving direct causation. Plaintiffs have not met their burden to offer sufficient evidence
of a policy of inadequate supervision, causation and deliberate indifference. As a result, this
claim should be dismissed.

IV. Hainze v Richards Precludes Plaintiffs’ claims; the ADA and RA do not Apply.

Title II of the ADA creates a private right of action for monetary and equitable relief,
allowing individuals to sue local governments for disability discrimination committed by police
in non-exigent circumstances. Windham v. Harris Cnty., Texas, 875 F.3d 229, 234-35 (5th Cir.
2017) (emphasis added; citing Hainze v. Richards, 207 F.3d 795, 802 (5th Cir. 2000);
Delano-Pyle v. Victoria Cty., 302 F.3d 567, 570-71, 574-76 (5th Cir. 2002).

In Hainze v. Richards, the Fifth Circuit held that “Title II does not apply to an officer's
on-the-street responses to reported disturbances or other similar incidents, whether or not those
calls involve subjects with mental disabilities, prior to the officer's securing the scene and
ensuring that there is no threat to human life.” Hainze v. Richards, 207 F.3d 795, 801-802 (5"
Cir. 2000)(emphasis added).

Law enforcement personnel conducting in-the-field investigations already face the

onerous task of frequently having to instantaneously identify, assess, and react to

potentially life-threatening situations. To require the officers to factor in whether

their actions are going to comply with the ADA, in the presence of exigent

circumstances and prior to securing the safety of themselves, other officers, and

any nearby civilians, would pose an unnecessary risk to innocents. While the

purpose of the ADA is to prevent the discrimination of disabled individuals, we

do not think Congress intended that the fulfillment of that objective be attained at
the expense of the safety of the general public.

* ok %k

[In this case the Officer] Allison's actions were the result of a quick discretionary
decision made in self-defense and for the safety of those at the scene. We are not
persuaded that requiring Allison and other similarly situated officers to use less than
reasonable force in defending themselves and others, or to hesitate to *802 consider

15
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other possible actions in the course of making such split-second decisions, is the type of
“reasonable accommodation” contemplated by Title II.

Once the area was secure and there was no threat to human safety, the Williamson

County Sheriff's deputies would have been under a duty to reasonably accommodate

Hainze's disability in handling and transporting him to a mental health facility.
Hainze, 207 F.3d at 801-802.

As in Hainze, a claim under Title II is not available to the Plaintiffs in this case. Officer
Nissen’s actions were the result of quick discretionary decisions made for the safety of himself
and others and to secure the scene. Officer Nissen merely secured the scene and used reasonable
force at all times. This is similar to the situation in Munroe v. City of Austin, 300 F.Supp.3d 915
(2018), involving a BB gun which police mistook for a real gun as they were securing the scene.
Plaintiffs argued that there was no danger to human life or a threat to the officers. But the court
explained that “[a]lthough in hindsight it appears that Munroe's BB gun probably was not a
threat to the officers at the scene, because the gun was in appearance an exact replica of a real
handgun, they could not have known that at the time. They cannot be said to have finished
securing the scene before shooting Richard Munroe; rather, they did so in the process of
attempting to secure the scene.” Summary judgment was granted in favor of the City with respect
to the ADA claim. /d. at 932. (see also Woods v. Harris Cnty., No. 4:18-CV-1152, 2022 WL
18396216 (S.D.Tex. May 26, 2022) (The evidence here, viewed in the light most favorable to
Plaintiffs, suggests that Mr. Thomas, while perhaps not an imminent threat, was not secured
before Deputy Brewer employed lethal force. Arguably, that triggers the exigent-circumstances
exception in Hainze and forecloses Plaintiffs' ADA claim.”)

The Hainze rule provides for “securing the scene” and using reasonable force (as opposed
to requiring officers to use less than reasonable force in defending themselves and others, or to

hesitate to consider other possible actions in the course of making such split-second decisions).
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This is consistent with Graham v. Connor, 490 U.S. 386 (1989) and the Fifth Circuit’s rulings in
Fourth Amendment cases. There is no ADA violation for securing the scene just as there is no
constitutional violation when officers secure the scene before attending to medical issues.
Placing a suspect in handcuffs is an ordinary and necessary part of securing the scene. Betts v
Brennan, 22 F.4th 577, 584 (5th Cir. 2022); [Doc 192-1], pps. 10-11, (and see fn. 49. Nissen
BWC, 05:058 — 06:08, Dkt. # 167-12 (clearly showing that Nissen stopped using force once
Ambler was in handcuffs)), see also [Doc 192-1], pps. 15-17.

Officer Nissen properly secured the scene and there is no ADA or RA requirement for
him to tend to Ambler’s possible medical conditions until the scene was secure. Nissen’s actions
cannot constitute intentional discrimination as a result of Ambler’s alleged disability. The scene
was not secure until after Plaintiff was handcuffed and then, in accordance with ADA, and
Hainze, Nissen turned his attention to Mr. Ambler.

As fully explained in Defendant Nissen’s Motion for Summary Judgment [Doc 167] and
his Reply in Support of Summary Judgment [Doc 192-1] (these documents are adopted and fully
incorporated herein), Nissen was at all relevant times in the process of securing the scene and
making it safe, and his actions were objectively reasonable. The City refers to and adopts and
incorporates the chronology and video references at [Doc 192-1], p. 4-5 (fn. 15-18).

As explained by Officer Nissen [Doc 192-1], pp. 11-13 (and the supporting law, see fn.
52, 53,57), his actions in securing the scene and handcuffing Mr. Ambler were reasonable for a
prudent “late-arriving” officer who had to make split-second assumptions with limited
information. And this is exactly the type of situation with exigent circumstances that the Fifth

Circuit envisioned when it articulated the Hainze rule.
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The practical effect of Hainze is to make the “reasonable force” analysis for an officer
arriving at and securing an incident scene the same for the application of the ADA and RA as it
is for assessing reasonableness in cases alleging excessive use of force and the violation of the
Fourth Amendment. The City refers to and adopts the Graham analysis included in Nissen’s
Motion for Summary Judgment [Doc 167], p 13-14; Graham v. Connor, 490 U.S. 386 (1989),
Deshotels v. Marshall, 454 Fed. Appx. 262, 267 (5th Cir. 2011) (citing Bazan ex rel. Bazan
v.Hidalgo Cnty., 246 F.3d 481, 487 (5th Cir. 2001)).

The Hainze rule (as explained in Munroe) is consistent with Graham also in that the
“reasonableness of a particular use of force must be judged from the perspective of a reasonable
officer on the scene, rather than with the 20/20 vision of hindsight....The calculus of
reasonableness must embody allowance for the fact that police officers are often forced to make
split-second judgments—in circumstances that are tense, uncertain, and rapidly evolving—about
the amount of force that is necessary in a particular situation.

As Officer Nissen testified, his force was minimal, it was brief, and it stopped
immediately after Mr. Ambler was placed in handcuffs. Accordingly, “the degree of force” that
Officer Nissen individually used overwhelmingly passes the Graham factors and satisfies
Hainze. Adopting again Defendant Nissen’s arguments [Doc 192-1, page 13], courts give
“leeway to late-arriving officers to a scene. Police officers should not be subjected to “analysis
paralysis” in the heat of the moment when a fellow officer is visibly in need of help securing a
scene.” Just as Qualified Immunity is meant to provide police officers with breathing room to
make split-second decisions without fear of enduring litigation or liability, so too does Hainze.

This approach has also been recognized in the case of Bates ex rel. Johns v. Chesterfield

Cnty., Va.,216 F.3d 367, 373 (4th Cir. 2000). In that case the Fourth Circuit explained: “We need
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not undertake an independent ADA inquiry in this case because our Fourth Amendment scrutiny
has already accounted for all the situation's circumstances.” ... “And in examining a claim of
excessive force, a court must ask whether the officers' conduct was ‘objectively reasonable’ in
light of the facts and circumstances confronting them.” (quoting Graham, 490 U.S. at 397, 109
S.Ct. 1865.) “Here, we have concluded that under all the circumstances the officers' actions were
objectively reasonable. Officer Genova had a reasonable, articulable suspicion that criminal
activity was afoot when he conducted his initial investigatory stop. The officers' use of force
against Bates was also objectively reasonable—both the force used before the officers were
aware or should have been aware of Bates' autism and the force used after they were notified of
the disability. And Bates was not arrested because of his disability. Rather, he was arrested
because there was probable cause to believe that he assaulted a police officer. Thus the stop, the
use of force, and the arrest of Bates were not by reason of Bates' disability, but because of Bates'
objectively verifiable misconduct. Such reasonable police behavior is not discrimination. As a
result, there has been no ADA violation.”

Correspondingly, Plaintiffs have failed to prove their claim for the recovery of
compensatory damages. They have failed to present any evidence of intentional discrimination
against Ambler because of his alleged disability. The actions taken by officer Nissen were part of
objectively reasonable police work in response to Ambler’s criminal misconduct -- and not
because of Ambler’s alleged disability. As discussed above, Officer Nissen arrived at the scene
and took reasonable, ordinary, and necessary steps to secure it, including limited assistance with
handcuffing. The limited use of force was not by reason of Ambler’s alleged disability, but only

in response to Ambler’s objectively verifiable criminal misconduct. Reasonable police behavior
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is not discrimination. As a result, there has been no violation of the ADA or RA and those claims
must be dismissed.

Further, to recover compensatory damages, a plaintiff must also prove that the
discrimination was intentional. Delano-Pyle v. Victoria County, 302 F.3d 567, 574 (5th Cir.
2002). This court has hesitated to “delineate the precise contours” of the standard for showing
intentionality. Miraglia v. Bd. of Supervisors of La. State Museum, 901 F.3d 565, 575 (5th Cir.
2018). But the cases to have touched on the issue require “something more than ‘deliberate
indifference.”

The alleged discrimination must be in response to the alleged disability in order to
recover compensatory damages for a private cause of action. Windham v. Harris County Texas,
2016 WL 4939563, at *7 (S.D. Tex. Sept. 13, 2016) (citing Delano-Pyle v. Vict. Cnty., 302 F.3d
567, 574 (5th Cir. 2002) (citing Carter v. Orleans Parish Pub. Sch., 725 F.2d 261, 264 (5th Cir.
1984)) (“A plaintiff asserting a private cause of action for violations of the ADA or the RA may
only recover compensatory damages upon a showing of intentional discrimination.”); See also
Windham v. Harris Cty., 875 F.3d 229, 235 n.5 (5th Cir.2017) (“To recover compensatory
damages for disability discrimination under Title II of the ADA, a plaintiff must also show that
the discrimination was ‘intentional’ in the sense that it was more than disparate impact.”)
(affirming summary judgment but also discussing Windham v. Harris County Texas, 2016 WL
4939563, at *7, “Here, the district court appears to have relied on the intentionality requirement
to resolve Windham's failure-to-accommodate claim. ... but because we conclude [plaintiff] fails
to establish a prima facie case, we need not reach the issue.”).

Plaintiffs say that Hainze was wrongly decided. But the Court should pay no attention to

those arguments. Defendant respectfully submits that the rule of “orderliness™ applies and it is
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not this Court's role to alter existing Fifth Circuit precedent. Forster v. Bexar County, 2022 WL
2820857, at *13-32 (W.D. Tex. July 19, 2022) (quoting PlainsCapital Bank v. Keller Indep. Sch.
Dist., 746 F. App'x 355, 361-62 (5th Cir. 2018).

Alternatively, Defendant submits that vicarious liability does not apply to the City based
on the recent Sixth Circuit decision of Jones v. City of Detroit, Michigan, 20 F.4th 1117 (6th Cir.
2021), which held that vicarious liability against a public entity, for monetary damages, is not
available as a remedy for an agent's violations of the Rehabilitation Act, or for an agent's
violations of Title IT of the ADA based on intentional discrimination or failure to provide
reasonable accommodation with respect to participation in or denial of benefits of services,
programs, or activities of the public entity. (see also Ingram v. Kubik, 2022 WL 1042688 (11th
Cir. 2022).

V. Plaintiff’s Spoliation Claims are not applicable.

In Subpart C, Plaintiffs assert spoliation. It does not apply to create an adverse
evidentiary ruling against the City. Plaintiff’s allegations could only have been asserted against
the defendants who have settled out of this lawsuit: Defendants, Williamson County, Sheriff
Robert Chody, and possibly Sheriff’s Deputies James Johnson and Zachary Camden. Those
defendants, as asserted in Plaintiff’s First Amended Complaint [Doc 44], actually may have had
something to do with the video -- but the City of Austin did not.

A spoliation claim has three elements: (1) the spoliating party must have controlled the
evidence and been under an obligation to preserve it at the time of destruction; (2) the evidence
must have been intentionally destroyed; and (3) the moving party must show that the spoliating

party acted in bad faith. Port of S. La. v. Tri-Parish Indus., 927 F. Supp. 2d 332, 346 (E.D. La.
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2013); see also Herster v. Bd. of Supervisors of Louisiana State Univ., 887 F.3d 177, 190 (5th Cir.
2018).

The City did not ever control the videos. As set out in Amended Complaint [Doc 44],
whatever transpired was between Sheriff Chody and Big Fish to produce a television program
called “Live PD.” Williamson County Sheriff’s Department was the law enforcement agency
that may have had some sort of control over the video and an obligation to preserve it at the time
of destruction. There is no evidence that the City of Austin intentionally destroyed any video or
acted in bad faith. The City of Austin did, as the record shows, preserve all of the pertinent
videos that were created by and maintained by APD. Those videos clearly show everything
relevant and Plaintiffs have not been prejudiced in any way.

PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Defendant City of Austin respectfully
requests that the Court grant its Motion for Summary Judgment and dismiss the Plaintiffs’ claims
against it with prejudice with all costs assessed to the Plaintiffs. Defendant further requests that
it recover any additional relief to which it may be entitled.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, City Attorney
MEGHAN L. RILEY, Chief, Litigation

/s/ Monte L. Barton Jr.
MONTE L. BARTON, JR.
Assistant City Attorney

State Bar No. 24115616
monte.barton@austintexas.gov
H. Gray Laird III

Assistant City Attorney

State Bar No. 24087054
gray.laird@austintexas.gov
City of Austin-Law Department
Post Office Box 1546
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Austin, Texas 78767-1546
Telephone: (512) 974-2409
Facsimile: (512) 974-1311

Counsel for Defendant
City of Austin
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CERTIFICATE OF SERVICE

This is to certify that [ have served a copy of the foregoing on all parties or their attorneys

of record, in compliance with the Rules of Federal Procedure, this 26th day of May, 2023.

Via CM/ECF:
Jeff Edwards

State Bar No. 24014406
jeffl@edwards-law.com
DAVID JAMES

State Bar No. 24092572

David.james.tcrp@gmail.com
david@edwards-law.com
PAUL SAMUEL

State Bar. No. 24124463
paul@edwards-law.com
EDWARDS LAW

603 W. 17" St.

Austin, Texas 78701

Tel. 512-623-7727

Fax. 512-623-7729

Blair J Leake
State Bar No. 24081630

bleake(@w-g.com

Stephen B Barron
State Bar No. 24109619
sbarron@w-g.com
Archie Carl Pierce

State Bar No. 15991500

cpierce(@w-g.com

WRIGHT & GREENHILL, PC
4700 Mueller Blvd., Suite 200
Austin, Texas 78723
Telephone: (512) 476-4600
Facsimile: (512) 476-5382

ATTORNEY FOR DEFENDANT

ATTORNEYS FOR PLAINTIFFS JAVIER MICHAEL NISSEN

AMBLER SR., MARITZA AMBLER AND

J.R.A.

Antonio M. Romanucci (pro hac)

(IL ARDC No. 6190290)

aromannuci(@rblaw.net

Bhavani Raveendran (pro hac)

(IL ARDC No. 6309968)

braveendran@rblaw.net
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Javier Rodriguez, Jr.

Attorney

Office: 312.253.8592

Email: jrodriguez@rblaw.net
www.rblaw.net

ROMANUCCI & BLANDIN, LLC
321 N. Clark Street, Suite 900
Chicago, Illinois 60654

Tel: (312) 458-1000

Fax: (312) 458-1004

Ben Crump (pro hac pending)
(Washington, D.C. Bar No. 1552623)
ben@bencrump.com

BEN CRUMP LAW, PLLC

717 D Street N.W., Suite 310
Washington, D.C. 20004

Tel: (800) 859-9999

Fax: (800) 700-3444

ATTORNEYS FOR PLAINTIFF
MICHELLE BEITIA FOR J.A.A.

/s/ Monte L. Barton Jr.
MONTE L. BARTON JR.
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Chief Brian Manley - 4/30/2019
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Chief Brian Manley - 4/30/2019

with regards to racial problens at the Austin Police

Depart nent ?

A Not that | recall.

Q Ckay. How many unjustified police shootings
do you believe there have been in the |ast ten years
at the Austin Police Departnent?

A | would need to see a list of the
of ficer-invol ved shootings that have occurred over the
past ten years, and at that point | could give you ny
opi ni on on how many of those, in my opinion, were not
justified.

Q Ckay. Was the David Joseph shooting
justified or unjustified?

A Unj ustifi ed.

Q Vhy ?

A. Because there were other force options that
the officer could have enployed in handling
M. Joseph.

Q Ckay. Was the Larry Jackson shooti ng

unjustified or justified? That's Oficer Kleinert.

A. | remenber it.
Q Ckay.
A That one was outside of policy based on

using tactics that were not appropriate, so | believe

the -- the shooting itself was not an intentional act,

WRI GHT WATSON & ASSCOCI ATES
1250 South Capital of Texas Highway, Building 3, Suite 400 Austin, Texas 78746 (512) 474-4363
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Chief Brian Manley - 4/30/2019

but instead, ny recollection is, that weapon went off
when he struck himw th the weapon, so he was using
tactics that were not appropriate.

Q So it was excessive force?

A. The -- he was not follow ng the policies
based on how we train officers to utilize force, and
therefore, the result of that woul d have been | ooked
at as a policy violation for how he chose to enpl oy
force. So there would have been -- had he not
retired, I know, in ny conversations wth
Chi ef Acevedo, there would have been a finding of
fault on the part of Oficer Kleinert.

Now, what he woul d have found on that,
| don't know, but | believe that it was the
| nappropriate tactics, not only in the encounter under
the bridge, but there were other violations that
occurred prior to that as well.

Q Leavi ng asi de those other violations, just
the part where he killed Larry Jackson, that was
unwarranted and shoul dn't have happened. Right?

A Qur policies are such that that was -- that
shoul d not have happened the way that that did.
Correct.

Q Okay. But | eaving aside your policies, that

conduct was -- well, strike that. Let's nobve on.

WRI GHT WATSON & ASSCOCI ATES
1250 South Capital of Texas Highway, Building 3, Suite 400 Austin, Texas 78746 (512) 474-4363
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Chief Brian Manley - 4/30/2019

Al right. Oher than David Joseph
and -- well, do you -- strike that. Sorry.

You said sonething like the Gty -- did
the City ever issue a formal finding that the force
used was excessive or inappropriate or that the
tactics used were inappropriate?

A | n which case?

MR. LAIRD: nbjection. Form

Q (BY VR EDWARDS) In the Larry Jackson case.

A No. Oficer Kleinert retired prior to the
chief being able to nmake any final determ nation of
fact or adm ni ster discipline.

Q So as a consequence of his retirenent, there
were no official findings fromthe Cty of Austin
Pol i ce Departnent?

A When an officer retires, the case is cl osed
at that point due to the retirenent of the officer
because there's no -- there's no need for conpleting
the case for disciplinary purpose. However, we had
recogni ze policy violations, tactics violations al ong
the way, so we still glean information fromthe
I nvestigation. W just don't work it to conpletion if
the officer resigns or retires.

Q kay. Well, the benefit of working it to

conpl etion, though, is that there's a record that

WRI GHT WATSON & ASSCOCI ATES
1250 South Capital of Texas Highway, Building 3, Suite 400 Austin, Texas 78746 (512) 474-4363
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Chief Brian Manley - 4/30/2019

I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TEXAS
AUSTI N DI VI SI ON

ALBI NA ROQUE AND

VI NCENTE ROQUE,

| NDI VI DUALLY, AS HEI RS
AT LAWTO THE ESTATE OF
JASON ROQUE, AND ON
BEHALF OF ALL WRONGFUL
DEATH BENEFI CI ARl ES,

Pl ai ntiffs,
CAUSE NO. 1:17-CV-932-LY

VS.

JAMES HARVEL AND THE
CTY OF AUSTI N,

Def endant s.
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REPORTER S CERTI FI CATI ON
ORAL AND VI DEOTAPED DEPGCSI TI ON OF
BRI AN MANLEY

VOLUME 1
APRI L 30, 2019
* * * * *

* * * * * * * * * * * * *

|, BRENDA J. WRI GHT, Certified Shorthand

Reporter in and for the State of Texas, hereby certify

to the foll ow ng:

That the w tness, BRI AN MANLEY, was duly sworn

VIRl GHT WATSON & ASSOCI ATES
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Chief Brian Manley - 4/30/2019

by the officer and that the transcript of the oral
deposition is a true record of the testinony given by
t he w tness;

| further certify that pursuant to Federal
Rul es of G vil Procedure, Rule 30(e)(1)(A) and (B) as
well as Rule 30(e)(2) that the signature of the
deponent :

X __was requested by the deponent and/or a
party before conpletion of the deposition and is to be
returned within 30 days from date of receipt of the
transcript. |If returned, the attached Changes and
Corrections and Signature pages contain any changes
and the reasons therefor;

______was not requested by the deponent and/or a

party before the conpletion of the deposition.

That $ is the deposition

officer's charges for preparing the origina
deposition transcript and any copies of exhibits,
charged to PLAI NTI FFS;

That pursuant to information given to the
deposition officer at the tinme said testinony as

taken, the follow ng includes all parties of record:

WRI GHT WATSON & ASSCOCI ATES
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Chief Brian Manley - 4/30/2019

For the Plaintiffs:
M. Jeff Edwards
EDWARDS LAW
The Haehnel Buil ding
1101 E. 11th Street
Austin, Texas 78702
512-623- 7727/ 512-623- 7729 (fax)
j ef f @dwar ds-1 aw. com
scott @dwar ds-| aw. com
davi d@dwar ds- | aw. com
m ke@dwar ds- | aw. com
greg@dwar ds-1 aw. com
w | | y@dwards-| aw. com

For the Defendant Janes Harvel:
M. Robert |cenhauer-Ramrez
LAW OFFI CES OF ROBERT | CENHAUER- RAM REZ
1103 Nueces Street
Austin, Texas 78701
512-477-7991/512-477- 3580 (fax)
rirlawer @mail.com

For the Defendant The Gty of Austin:
M. H Gay Laird
Assistant City Attorney
CI TY OF AUSTI N LAW DEPARTNMENT
301 W 2nd Street
Fourth Fl oor
Austin, Texas 78701
512-974- 1342/ 512-974- 1311 (fax)
gray. | ai rd@usti nt exas. gov
priscilla.chavez@usti ntexas. gov

| further certify that | amneither attorney
nor counsel for nor related to nor enployed by any of
the parties to the action in which this deposition is
t aken;

Further, | amnot a relative nor an enpl oyee of

any attorney of record in this cause, nor am|l

financially or otherwise interested in the outcone of
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t he acti on.

Certified to by ne this 17th day of My, 20109.

BRENDA J. WRI GHT, Texas CSR No. 1780
Expiration Date: 08-31-21

VRl GHT WATSON & ASSCCI ATES

Firm Regi stration No. 225

Expiration Date: 12-31-19

1250 S. Capital of Texas H ghway
Building 3, Suite 400

Austin, Texas 78746
512-474- 4363/ 512-474- 8802 (fax)

WWW. Wr i ght wat son. com

JOB NO. 04302019MANLEY
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Gadi el Alas - 9/16/ 2021

I N THE UNI TED STATES DI STRI CT COURT
FOR THE VWESTERN DI STRI CT OF TEXAS
AUSTI N DI VI SI ON

JUSTI N GRANT,

Pl aintiff,

VS. CViL ACTI ON

NO. 1:20-CV-688

GADI EL ALAS AND COREY
HALE, I'N THEI R | NDI VI DUAL
CAPACI TIES, AND THE CI TY
OF AUSTI N,

N N N e N e N e e e N e e N e e S S S S S S N N N N

Def endant s.

R R b I S b b b b B S b b b e i S b b I R i I b b S S S b b b b I S b b I I

CRAL AND VI DEOTAPED DEPGSI TI ON OF
GADI EL ALAS
VOLUME 1
SEPTEMBER 16, 2021
(Reported Renotely)
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Gadi el Alas - 9/16/ 2021

77

was given to us by 911 and what was reported to us by
the two enpl oyees when we arrived on scene,
absol utely, yes.

Q And what offense were you investigating
M. Gant for when you first arrived on the scene?

A. So we had anything from an aggravated
assault with a deadly weapon to as mnor as a
terroristic threat. W didn't know yet. W were
very -- everything unfolded quickly fromwhen we
arrived on scene. W didn't get a chance to -- to go
into the investigation.

Q Well, you had -- you didn't have any
information that M. Gant had actually injured
anyone. Correct?

A. No. But you don't have to injure anybody to
commt an aggravated assault.

Q Ckay. That wasn't ny question, though.

You didn't have any infornmation that
M. Grant had injured anyone. Correct?

A Correct.

Q Ckay. You didn't have any infornmation that
he pulled the knife on anyone. R ght?

A. | believe in the -- in the 911 call, |
believe he said arned with a knife which normally

nmeans it was brandish. | don't think it specifically

VIRl GHT WATSON & ASSOCI ATES

1250 South Capital of Texas Highway, Building 3, Suite 400 Austin, Texas 78746 (512) 474-4363
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said that he pulled it.

Q kay. When you first arrived, none of the
peopl e, the bouncers, the club owner, neither of them
told you that he had actually pulled a knife. R ght?

A. No, but they told us he was arnmed with a
kni f e.

Q Ckay. So when you're approaching M. G ant,
you have no information that woul d make you think
that he actually pulled the knife. R ght?

A. Again, the 911 call -- the 911 call tech, |
believe, said he was arned wth a knife, which again,
normal Iy indicates that the knife was used in one
manner or anot her.

Q Ckay.

A So we have to -- we have to consider worst
case in order to be safest.

Q But none of the people who were actually
there even in the brief tinme that you spoke with them
said anything |like, "He stabbed ne" or "he pulled the
knife." Nothing like that at all. R ght?

A Correct.

Q And the offense that you ultimately end up
charging M. Gant with is making a terroristic
threat. Right?

A. Correct.

WRI GHT WATSON & ASSCOCI ATES
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you take himto the ground. R ght?

A Correct.

Q Ckay. And you take himto the ground
because he is pulling with that opposing force.
Ri ght ?

A Because he is arnmed with a knife, and he is

pul | i ng opposing force towards the front of his body
where the -- where the knife is.

Q Ckay. Have you seen the knife at that
poi nt ?

A Yes.

Q How | arge is the knife?

A It was clipped to the front of his belt
buckl e, so just right below his bell -- belly button.
Fromwhat | could see it was -- it was -- | think |

estimated it maybe 5 to 6 inches | ong.
Q Ckay. And that would include the -- the
handl e of the knife, not just the blade. R ght?
A. Correct. The full length, about 5 to 6
I nches | ong.
Q Ckay. And you haven't seen the bl ade.
Ri ght? You have no idea how | ong the bl ade is?
A Correct.
Q And it's in sone sort of a sheath. R ght?

A. That is correct.

WRI GHT WATSON & ASSCOCI ATES
1250 South Capital of Texas Highway, Building 3, Suite 400 Austin, Texas 78746 (512) 474-4363
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A. Correct. | definitely punched himin the
face nore than three tines.
Q Definitely punched himin the face nore than

three times. Correct?

A Yes.

Q Tell me all the reasons you punched
M. Gant in the face.

A. So after we took M. Grant to the ground, he
started to throw -- he threw the two punches towards
Oficer Hale and I. He is now distributing -- he is
now exhi biting active aggression resistance. As soon
as he finished throw ng those strikes, he noved his
hand, his right hand towards the knife where the
bl ade was -- the handle of the knife was pointing to
the -- to his right hand.

He noved his hand to his belt line to
renove that knife and that now escalated us to a
deadly force situation. So instead of using deadly
force, | used strikes to the face to prevent himfrom
getting that knife.

Q Ckay. Once Oficer Hale is holding
M. Gant's arns on the ground, he can no | onger get
that -- reach towards his belt line to get the knife.
Ri ght ?

MR. LAIRD: Object to the form

WRI GHT WATSON & ASSCOCI ATES
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TEXAS
AUSTI N DI VI SI ON
JUSTI N GRANT,

Plaintiff,

VS. ClVIL ACTI ON

NO 1:20-CV-688

GADI EL ALAS AND COREY
HALE, I N THEI R | NDI VI DUAL
CAPACI TIES, AND THE CI TY
OF AUSTI N,

Def endant s.

N N e’ e e e e’ e " e e " " e e’ " " " " " " "’

* % % % % % % % * % % % * * * * * * * * * * * * *

REPORTER S CERTI FI CATI ON
ORAL AND VI DEOTAPED DEPGCSI TI ON OF
GADI EL ALAS
VOLUME 1
SEPTEMBER 16, 2021
(Reported Renotely)

* % % % % % % % % % % % * * * * * * * * * * * * *
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|, Jodi Cardenas, Certified Shorthand
Reporter in and for the State of Texas, hereby
certify to the foll ow ng:

That the w tness, GADI EL ALAS, was duly
sworn by the officer and that the transcript of the
oral deposition is a true record of the testinony
given by the w tness;

| further certify that pursuant to the
Federal Rules of Cvil Procedure, Rule 30(e)(1l) (A
and (B) as well as Rule 30(e)(2) that the signature

of the deponent:

X was requested by the deponent and/or
a party before the conpletion of the deposition and
is to be returned within 30 days from date of receipt
of the transcript. |If returned, the attached Changes
and Corrections and Signature Pages contains any

changes and the reasons therefor;

was not requested by the deponent or

a party before the conpletion of the deposition.

That $ is the deposition

officer's charges for preparing the original
deposition transcript and any copies of exhibits

charged to PLAI NTI FF

VIRl GHT WATSON & ASSOCI ATES

1250 South Capital of Texas Highway, Building 3, Suite 400 Austin, Texas 78746 (512) 474-4363
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That pursuant to information given to the
deposition officer at the tine said testinony was

taken, the follow ng includes all parties of record:

FOR THE PLAI NTI FF:

M. Scott Medl ock

M. Paul Sanuel

EDWARDS LAW FI RM

The Haehnel Buil di ng

1101 East 11lth Street

Austin, Texas 78702
512-623-7727/512-623-7727 (fax)
scott @dwar ds-| aw. com

paul @dwar ds-| aw. com

FOR THE DEFENDANTS:
M. H Gay Laird
CITY OF AUSTI N - LAW DEPARTNMENT
301 West 2nd Street
Austin, Texas 78701

512-974- 1342/ 512-974- 1311 (fax)
gray. | ai rd@usti nt exas. gov

| further certify that | am neither counsel
for, related to, nor enployed by any of the parties
or attorneys in the action in which this proceedi ng
was taken;

Further, I amnot a relative nor an
enpl oyee of any attorney of record in this cause, nor
am| financially or otherwise interested in the

out cone of the action.

VIRl GHT WATSON & ASSOCI ATES
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Certified to by ne this 30th day of
Sept enber, 2021

WO\ -~ N !
Adi rdened

JODI CARDENAS, RPR, Texas CSR 7594
CSR Expiration: 12-31-21

VRl GHT WATSON & ASSOCI ATES

Firm Regi stration No. 225

Firm Expiration: 12-31-21

1250 South Capital of Texas Hi ghway
Building 3, Suite 400

Austin, Texas 78746

512-474- 4363

www. Wwr i ght wat son. com

JOB NO. 09162021. ALAS

WRI GHT WATSON & ASSCOCI ATES
1250 South Capital of Texas Highway, Building 3, Suite 400 Austin, Texas 78746 (512) 474-4363
315ccalf-8627-4703-81a3-6cc9e536€959
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July 06, 2023

CLERK, U.S. DISTRICT COURT
WESTERN DISTRICT OF TEXAS

IN THE UNITED STATES DISTRICT COURT . PG
FOR THE WESTERN DISTRICT OF TEXAS DEPUTY
AUSTIN DIVISION
JAVIER AMBLER, Sr., et al. §
Plaintiffs, §
§
V. § CIVIL ACTION No. 1:20-cv-01068-LY
§ JURY DEMANDED
MICHAEL NISSEN AND CITY OF §
AUSTIN, §
Defendants. §

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANT NISSEN’S MOTION
FOR SUMMARY JUDGMENT

Defendant Austin Police Department Officer Michael Nissen, together with non-party
sheriff’s deputies James Johnson and Zachary Camden, used excessive deadly force to kill Javier
Ambler, Jr., despite knowing Ambler was morbidly obese, suffered from congestive heart failure,
and did not pose a threat to anyone. Nissen’s motion for summary judgment should be denied.

L. SUMMARY OF THE RESPONSE

Defendant Austin Police Officer Michael Nissen’s motion should be denied for four
reasons. First, contrary to Nissen’s motion, a reasonable jury could conclude Nissen knew that
Ambler posed no danger to anyone and was not resisting. Nissen also knew that forcing Ambler’s
face into the pavement and the deputies’ simultaneous use of force was deadly due to Ambler’s
visible morbid obesity, his congestive heart failure, and pleas that he needed help and could not
breathe. These facts reflect unconstitutional excessive force and failure to intervene.

Second, Nissen mistakenly argues Plaintiffs—Ambler’s decedents—have not pleaded
failure to intervene, but this argument ignores the plain language of the complaint. See Doc. 44,

Amended Complaint, pp. 5, 40, 9 25, 324.
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Third, Nissen violated clearly established law by using what he knew to be deadly force
against a person who was not resisting. As the Fifth Circuit specifically held in Darden v. City of
Fort Worth, these facts show that Ambler “was merely trying to get into a position where he could
breathe and was not resisting arrest.” 880 F.3d 722, 730 (5th Cir. 2018). Even if Nissen had
unreasonably mistaken Ambler’s efforts to breathe for resistance, it would only have been passive,
and clearly established law likewise forbid using deadly force against a passively resisting subject.
Under that same authority, Nissen violated his clearly established duty to intervene.

Finally, a question of fact is supported by negative inferences that this Court should infer.
Specifically, this Court should infer from the invocation of the 5th Amendment during the
testimony of Williamson County deputies James Johnson and Zachary Camden that their
testimony was adverse to Nissen.

Thus, Nissen is not entitled to qualified immunity and his motion should be denied.

L. FACTUAL BACKGROUND

On March 28, 2019, Javier Ambler II, unarmed, was brutally killed by police while he
begged “I can’t breathe.”! The ordeal began when Williamson County deputies James Johnson
and Zachary Camden initiated a vehicle pursuit of Ambler at approximately 1:26 a.m. for failure
to dim high beams, but an Austin Police Department Lieutenant informed Defendant Austin Police
Department Officer Michael Nissen via dispatch that “this is not an offense that we can pursue
for” and APD officers could only assist once the pursuit ended.?> Nissen also would have heard

over the radio that Ambler had no known criminal history.> After Ambler stopped his vehicle, he

' Ex. 3, Body-worn Camera, T06:46:45-46Z; Ex. 6, Autopsy report, 2-4; Ex. 10, Kadar
Declaration, 2; Ex. 15, Baden Declaration, 6-7.

2 Ex. 16, CAD Report, at COA 0182.

3 Ex. 2, Nissen Deposition, 73:1-25, 222:1-8; Ex. 17, Radio excerpt from COA 51371.
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stepped out, raised his hands in the air, and began stepping backward toward the curb showing the
deputies he intended to surrender.* Nevertheless, a deputy fired a TASER at Ambler while he stood
with his hands up, shocked him again multiple times, struck him with their knees, and held him
face down to the ground while he begged for medical help.’ Nissen arrived in the midst of the
ongoing forcible restraint about thirty seconds after Ambler exited the vehicle.®

Nissen confirmed Ambler’s vehicle was empty, then turned to assist the deputies in
restraining Ambler.” Nissen knew the deputies had already TASERed Ambler once, as they
audibly threatened they would use their TASER “again” and he observed TASER wires attached
to Ambler.® As Nissen arrived, he heard Camden and Johnson give Ambler the command of “get
on the f’ing ground” and “Do it now” and observed Ambler complying, on the ground with his
arms up.’ Officers also commanded Ambler to “roll over” and Nissen observed him rolling over.!°
Ambler was beginning to lay face down, and by the time Nissen turned his attention to Ambler,

Ambler was on his stomach on the pavement with one deputy on top of him.!!

4 Ex. 5, Dash camera footage, timestamp 01:45:45-53. The dash camera is cited by the timestamp
on the bottom right of the screen. Deputies Johnson and Camden are currently under indictment
for manslaughter related to the killing of Javier Ambler, II. Ex. 8, Travis County Indictment of
James Johnson, D-1-DC-20-900070; Ex. 9, Travis County Indictment of Zachary Camden, D-1-
DC-20-900069.

> Ex. 5, Dash camera footage, 01:45:49-1:46:36.

6 See Ex. 3, Body-Worn Camera, 1:48-3:01 duration (T06:46:37-47:51 timestamp). Exhibit 3 was
published by KVUE with captions and redactions, while Exhibit 4 is a clean excerpt from what
the City produced in this litigation. The timestamps in the top right are the same in both exhibits.
7 Ex. 3, Body-Worn Camera, 1:27-1:32 (T06:46:17-21); Ex. 5, Dash camera footage, 01:46:20—
29.

8 Ex. 3, Body-Worn Camera, 1:31 (T06:46:20); Ex. 2, Nissen Deposition, 93:7-13, 99:4-11.

9 Ex. 2, Nissen Deposition, 234:20-25, 235:16-21, 236:6-12, 237:15-21.

19 Ex. 2, Nissen Deposition, 236:18-22, 237:15-21.

''Ex. 13, Nissen Interrogatory Responses, 12-13; Ex. 3, Body Worn Camera, 2:02 (T06:46:25).
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Next, in Nissen’s presence, and clearly audible on Nissen’s chest-mounted camera, Ambler
repeatedly told the officers, “I can’t breathe” and “I have congestive heart failure.”!? Ambler also
weighed over 400 pounds and this fact was immediately evident to Nissen, who addressed Ambler

as “big man” and later reported he was “heavy-set.”!3

As Ambler begged for help and repeated
that he could not breathe at least five times, Ambler instinctively struggled to provide leverage to
his lungs by keeping at least one elbow on the ground.!* Nissen knew that Ambler “experienced
some sort of medical episode” and heard Ambler state that he was not resisting.!> Although Nissen
understood he needed to weigh the risk of taking Ambler into custody against possible health
conditions and testified that congestive heart failure was a factor to consider,'® Nissen ignored all
of Ambler’s pleas and helped the deputies forcibly restrain him in a position that restricted

Ambler’s ability to breathe.!” Nissen continued to move Ambler’s left hand behind his back,

applied force to Ambler’s left and right arm, and attempted to pull his hands behind his back.!®

12 Ex. 3, Body-Worn Camera, 1:38-1:41, 1:53-1:57, 2:00-2:04, 2:15-2:17 (T06:46:28-31,
T06:46:44-47, T06:46:50-54, T06:47:05-07); Ex. 5, Dash-camera footage, 01:46:24, 01:46:33,
01:46:34-35, 01:46:48-49, 01:47:08-09; Ex. 2, Nissen Deposition, 146:3-5, 284:24-285:3 (Nissen
heard “I have congestive heart failure” on the video but claimed he did not hear it on scene although
he was present); 286:20-25 (Ambler said it a second time, “louder than the first time”).

13 Ex. 3, Body-Worn Camera, 1:43-44 (T06:46:33-34Z7), 3:35-40 (T06:48:25-30); Ex. 2, Nissen
Deposition, 70:18-21, 171:21-25, 286:5-14.

14 Ex. 5, Dash Camera Footage, 1:45:58-1:47:22; Ex. 3, Body-Worn Camera, :41-1:42
(T06:46:31-32), 1:54-55 (T06:46:43-44), 1:56 (T06:46:46), 2:03-04 (T06:46:52-53), 2:15-16
(T06:47:05-06); Ex. 1, Clark Declaration, 27; see Ex. 10, Kadar Declaration, 2; Ex. 2, Nissen
Deposition, 116:4-10 (Nissen heard Ambler state “I can’t breathe” at least three times), 327:3-22
(Heard Ambler state he could not breathe, but did nothing in response because “it would be very
difficult for someone to not be able to breathe for two minutes...I could hear that Mr. Ambler was
breathing”).

15 Ex. 2, Nissen Deposition, 145:23-24, 140:12-14, 288:6-8 (Ambler repeated “I am not resisting”
in response to Nissen stating “Stop resisting”).

16 Ex. 2, Nissen Deposition, 72:8-15, 169:7-11, 218:25-219:7.

17 Ex. 10, Kadar Declaration, 2.

8 Ex. 2, Nissen Deposition, 142:15-16, 176:8-11, 179:15-16; Ex. 13, Nissen Interrogatory
Responses, 12-13.
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Johnson announced his intention to TASER Ambler again and deployed his taser for the second
time.!” Nissen did not intervene when he heard Johnson announce his plan, or when he heard the
sounds of the TASER.2°

After the last TASER deployment, Ambler became limp and silent.?! Nonetheless, Nissen
pushed the back of Ambler’s neck with his hand and pressed his knee into Ambler’s upper back,
continuing to force Ambler’s face and chest into the pavement.?? Nissen explained he was pushing
his hand downward on “the back of [Ambler’s] head and neck area” or “his neck and head” with
his left hand.?* Nissen’s application of direct pressure against the back of Ambler’s neck restrained
his ability to breathe.?* Nissen moved Ambler’s left hand behind his back while placing his left
knee on Ambler’s shoulder to “hold it in place.”?> Hemorrhage in Ambler’s upper back where
Nissen applied his knee suggests there was significant pressure, which would have stopped the
chest from expanding.?® Overall, Nissen was present for two minutes of the use of force, with his
own hands on Ambler for at least one minute and 15 seconds before he relented.?’

The officers eventually rolled Ambler onto his side—long after he was limp, silent and
unconscious.?® Had the officers paused or stopped their restraint earlier, turned Ambler over onto

his side, or placed him in a tripod sitting position, then more than likely he would not have died.?’

19 Ex. 3, Body-Worn Camera, 2:39 (T06:47:29), Ex. 2, Nissen Deposition, 93:22-25, 94:1-4.

20 Ex. 2, Nissen Deposition, 94:5-8.

21 Ex. 3, Body-Worn Camera, 2:38 (T06:47:28).

22 Ex. 3, Body-Worn Camera, 2:55-58 (T06:47:45-48); Ex. 7, IA Investigative Summary, p. 4;
Ex. 2, Nissen Deposition, 126:4-10.

23 Ex. 2, Nissen Deposition, 273:13-15, 294:4-7, 295:2-296:2 (“It’s very hard to raise your upper
body when your head is down.”), 296:4-12; Ex. 13, Nissen Interrogatory Responses, 12-13.

24 Ex. 10, Kadar Declaration, 2.

25 Ex. 13, Nissen Interrogatory Responses, 12-13.

26 Ex. 10, Kadar Declaration, 2.

27 Ex. 3, Body-Worn Camera (T06:46:05-48:07).

28 Ex. 3, Body-Worn Camera 4:01-6 (T06:48:25-30).

29 Ex. 10, Kadar Declaration, 2.
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Minutes after Ambler went fully unresponsive, Nissen finally, belatedly, voiced concern that
Ambler was experiencing a medical episode; thereafter, the officers eventually attempted to render
aid and call EMS.?° About three and half minutes after Ambler had become limp from the last
TASER, the officers finally began chest compressions on Ambler after confirming he had no
pulse.’! It was too late; Ambler had died, and resuscitative efforts failed.

The medical examiner that performed Ambler’s autopsy classified his death as a homicide
and found that Ambler died of congestive heart failure and cardiovascular disease “in combination
with forcible restraint.”** The examiner explains that the forcible restraint, pressure to Ambler’s
back, and TASERs can “markedly exacerbate underlying cardiovascular disease, leading to an
arrythmia.”** The examiner further identified a possible “component of asphyxia” from the
restraint, pointing to petechial hemorrhages in Ambler’s eyes.?> Plaintiffs’ expert pathologist Dr.
Michael Baden opines that the restraint impaired Ambler’s ability to breathe as he called out four
times; that he lost consciousness and was lifeless in less than three minutes after the restraint was
started; that Ambler died of restraint asphyxia that caused terminal respiratory and cardiac arrests;
and that but for the way the physical force and tasers were employed he would not have died when
he did.*

Nissen knew Ambler was not a threat. He admitted Ambler was never violent.3” Nissen

testified that deadly force was not warranted to be used by himself, Johnson, or Camden against

30 See Ex. 2, Nissen Deposition, 309:23-310:3; 325:4-6.

31 Ex. 3, Body-Worn Camera, 6:12 (T06:51:02).

32 Ex. 6, Autopsy Report, 3; Ex. 3, Body-Worn Camera, 6:38 (T06:51:02).

33 Ex. 6, Autopsy report, 2.

34 Ex. 6, Autopsy report, 3—4.

33 Ex. 6, Autopsy report, 3—4.

36 Ex. 15, Baden Declaration, 6-7.

37T Ex. 2, Nissen Deposition, 94:24-95:5; see also id. at 222:21-22, 226:12-13 (no weapons in plain
view); 227:5-16 (no weapons or people in Ambler’s car).
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Ambler*® and acknowledged that officers could not have shot Ambler.?® Nissen understood his
obligation to intervene to stop excessive force, and conceded that if he realized the officer were
killing Ambler, then he should have stopped it.*’ Nissen conceded he had time to tell the deputies
to stop, but he did not.*! Despite all his training, Nissen testified that he would disregard his
responsibility and training in that he “wouldn’t want another officer telling me what force to use
because ultimately I’m the one who has to decide whether or not that’s reasonable, I wouldn’t want
to tell another officer what to do because of the same reason.”*?

Nissen knew that Ambler was at serious risk from the use of force. He knew he was obliged
to make sure subjects are breathing safely and he knew a person may be able to speak even if they
are having legitimate shortness of breath.** Nissen knew that subjects in the prone position are at
risk for positional asphyxiation, which is heightened for overweight subjects and other medical
conditions.** Nissen knew officers should make sure subjects can breathe safely while being
restrained and if they state “I can’t breathe” the statement can indicate difficulty breathing.*®
Nissen knew that placing a knee on someone’s back can negatively impact a person’s ability to

breathe, a knee in the spine can cause them injury, and exerting pressure on the neck can choke

somebody.*® Nissen was also trained to consider congestive heart failure and obesity during a

38 Ex. 2, Nissen Deposition, 108:17-21.

39 Ex. 2, Nissen Deposition, 138: 8-11.

40 Ex. 2, Nissen Deposition, 81:10-15, 82:7-19, 84:9-24, 87:20-24, 274:10-25, 275:7-8.

41 Ex. 2, Nissen Deposition, 16:9-12, 90:14-22.

42 Ex. 2, Nissen Deposition, 174:11-16.

43 Ex. 2, Nissen Deposition, 104:14-20, 113:6-10, 123:3-6; see also Ex. 11, Staniszewski Dep.,
129:11-16 (trained to consider when a person says “I can’t breathe”).

44 Ex. 2, Nissen Deposition, 61:6-23, 63:3-25, 64:17-23, 70:9-17, 103:14-20, 106:17-23; Ex. 11,
Staniszewski Dep., 131:20-132:4.

45 Ex. 11, Stanizewski Dep., 129:11-16; Ex. 2, Nissen Deposition, 123:3-6, 104:14-20.

46 Ex. 2, Nissen Deposition, 105:8-13, 106: 3-14, 107:11-18.



Case 1:20-cv-01068-DII-SH Document 202 Filed 07/06/23 Page 8 of 37

detention.*’ Despite this, Nissen never asked Ambler if he needed help.*® Nissen testified that he

agreed that one of the goals of restraining someone is to avoid injury at all costs and use the least

amount of force possible.*” Nissen agreed that he had a duty to continually evaluate the level of

force he used in any situation.*°

Williamson County Deputies pled the Fifth, allowing the court to draw the following

inferences against Nissen, see infra Section(C), pp. 34-35:

1.

10.

11.
12.

13.

14.

That officers on occasion overreact and another officer who observes this should
deescalate the situation. Ex. 14, Johnson Deposition, 59:15-60:1.

That police officers have an obligation to intervene and stop conduct they know is
excessive, dangerous, or unconstitutional. /d. at 20:15-22.

That leaving a suspect in the prone position while force is being exerted and he is
struggling to breathe is well-known to be dangerous to the suspect, id. at 80:25-81:8, and
that putting a knee in to someone’s back who is struggling to breathe is improper police
work. /d. at 100:21-101:2.

That it is not appropriate to use force on a suspect that poses no danger. /d. at 24:17-22.
That Ambler posed no threat after exiting his vehicle, id. at 24:11-16, and that Ambler
posed no threat of death or serious bodily harm to any of the officers. Id. at 71:13-18.
That when Johnson pointed his weapon at Ambler, he held his hands out to show he was
not a threat and had no weapons. /d. at 98:17-24.

That Johnson knew Ambler was obese. /d. at 55:15-20.

That keeping an obese person on their stomach and exerting pressure on them is
dangerous. Id. at 56:7-11.

That officers heard Ambler say “I can’t breathe” multiple times. /d. at 94:15-19; Ex. 12,
Camden Deposition, 45:9-14.

That not being able to breathe is a serious medical condition and Ambler telling officers
communicated a medical need. Ex. 14, 26:8-12; 81:14-19.

That Ambler said he had congestive heart failure more than once. /d. at 99:19-23.

That Camden and Johnson made no accommodations for Ambler’s obesity or his
inability to breathe. Ex. 12, 49:24-50:4, 50:19-51:2.

That Nissen did not do anything to help Ambler while he was present, /d. at 59:21-60:3,
and should not have ignored his pleas for help. Ex. 14, 77:9-15; Ex. 12, 59:13-20.

That Ambler got on the ground and put one hand behind his back as asked by officers.
Ex. 12, 74:11-15; 91:13-18.

47 Ex. 11, Staniszewski Deposition, 123:22-124:3, 126:23-127:4.
“8 Ex. 2, Nissen Deposition, 169:16-18. 170:16-20.

49 Ex. 2, Nissen Deposition, 107: 19-108:3.

0 Ex. 2, Nissen Deposition, 178:11-21.
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15. That there was no risk of escape once Ambler was on the ground. Ex. 14, 72:8-18.

16. That an officer who observed Camden and Johnson ought to have taken steps to stop it
from occurring. /d. at 117:8-14.

17. That if another officer on scene had had told Johnson and Camden to stop using force on
Ambler, they would have stopped. Id. at 27:16-21, 23-25; Ex. 12, 93:9-19.

18. That Nissen had time to watch what Johnson and Camden were doing to Ambler but did
not tell them to stop, even though he had the time to do so. Ex. 14, Johnson Deposition,
28:24-29:6, 28:13-17, 76:9-15; Ex. 12, 46:1-5, 96:21-25.

19. That Johnson and Camden would have listened if Nissen had said “We’ve got to stop
this. This guy is in trouble.” Ex. 14, 62:21-63:1; Ex. 12, 25:25-26:14 (That Camden
would have listened if Nissen had told him to stop, that Ambler could not breathe, and
that he was killing him); 47:7-15 (That he would not have ignored Nissen).

20. That Camden unnecessarily struck Ambler with his knee, struck him with a TASER,
seized Ambler’s back, head, hand and arm, and pinned Ambler’s hand and head with his
knee. Ex. 12, 56:6-57:16; 12:22-25.

21. That Camden forced Ambler into a prone position and told him to get flat on his
stomach. Ex. 12, 13:2-12.

22. That Nissen wrenched Ambler’s hand behind his back, rather than helping him. Ex. 14,
100:8-14.

23. That Ambler was not resisting. Ex. 14, 94:22-96:2.

24. That nothing justified the use of a taser on Ambler. Ex. 14, 94:4-8.

25. That Johnson intentionally used deadly force on Ambler when he knew he posed no
danger to anyone and it was not warranted under the circumstances. Ex. 14, 70:21-
71:12.

26. That Johnson, Camden and Nissen continued to use force though there was no risk of
escape. Ex. 14, 73:17-22.

27. That Camden, Johnson, and Nissen used more force than they needed to and the use of
force was unreasonable, Ex. 14, 23:14-18, 116:14-20; Ex. 12, 12:16-21.

28. That Nissen’s conduct was not justified and he used more force than was necessary. Ex.
12, 104:8-19; 105:3-15.

29. That as a consequence of the actions of Camden, Johnson, and Nissen Ambler was
killed. Ex. 14, 73:23-74:4.

30. That after Johnson, Nissen and Camden used force on Ambler, he went unresponsive
and died. Ex. 12, 107:17-108:8.

31. That Camden did not see Nissen do anything to help Ambler, prevent the force, or
deescalate the force. Ex. 12, 96:8- 16, 102:6-13.

32. That cameramen and photographers from LivePD were present, Ex. 12, 38:13-16, and
the TV cameras effected the officers’ overreaction. Ex. 14, 75:20-76:1.

1. PROCEDURAL HISTORY
Plaintiffs brought this 42 U.S.C. § 1983 case against Nissen, the City of Austin, and other

now-dismissed defendants arising from Ambler’s death. Doc. 44. Plaintiffs specifically sued
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Nissen both for using force himself and because he “failed to intervene to stop Johnson and
Camden’s use of excessive force.” Doc. 44, pp. 5, 40, 9 25, 324. All defendants other than Nissen
and the City of Austin were voluntarily dismissed, due to settlement, on January 6, 2022. Doc.
107; see Doc. 106. On February 28, 2023, Nissen moved for summary judgment. Doc. 167.
III.  STANDARD OF REVIEW

In deciding a motion for summary judgment, a district court “must draw all reasonable
inferences in the non-movant’s favor, and view the evidence in the light most favorable to the non-
movant,” here, Ambler’s survivors. Winfrey v. Rogers, 901 F.3d 483, 493 (5th Cir. 2018).
“[Clourts may not resolve genuine disputes of fact in favor of the party seeking summary
judgment.” Tolan v. Cotton, 572 U.S. 650, 656 (2014) (reversing Fifth Circuit order affirming
grant of summary judgment in police excessive force case where material facts were disputed).
“The evidence of the nonmovant is to be believed, with all justifiable inferences drawn and all
reasonable doubts resolved in its favor.” Taylor Pipeline Const., Inc. v. Directional Road Boring,
Inc., 438 F. Supp. 2d 696, 703 (E.D. Tex. Apr. 26, 2006) (collecting cases).
IV.  ARGUMENT AND AUTHORITIES

Nissen’s motion should be denied because he violated Ambler’s clearly established right
to be free from excessive force—both directly, as to Nissen’s own use of deadly force, and
indirectly, as Nissen did not intervene to stop the deputies’ use of deadly force. Thus, Nissen is
not entitled to summary judgment or qualified immunity. Finally, the Court can infer fact disputes
from the testimony of Williamson County Deputies Johnson and Camden because both deputies

pled the 5th Amendment in response to questions regarding Nissen’s actions.

10
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A. Nissen (and the deputies) used unconstitutional excessive force against Ambler.

Officers violate the Fourth Amendment by using force that was clearly excessive to the
need and objectively unreasonable. Mason v. Lafayette City-Parish Consol. Gov'’t, 806 F.3d 268,
275 (5th Cir. 2015). In evaluating whether a use of force was objectively unreasonable, the Court
should weigh the following Graham v. Connor factors:

[1] the severity of the crime at issue,

[2] whether the suspect poses an immediate threat to the safety of the officers or

others, and

[3] whether [the suspect] is actively resisting arrest or attempting to evade arrest by

flight.
Graham v. Connor, 490 U.S. 386, 396 (1989). Even at the summary judgment stage, “[e]xcessive
force claims are necessarily fact-intensive; whether the force used is ‘excessive’ or ‘unreasonable’
depends on the facts and circumstances of each particular case.” Deville v. Marcantel, 567 F.3d
156, 167 (5th Cir. 2009). “[C]Jourts have an obligation to slosh [their] way through the factbound
morass of ‘reasonableness’” in resolving excessive force claims. Mason, 806 F.3d at 276 (citing
Scott v. Harris, 550 U.S. 372, 383 (2007)); see also, e.g., Pena v. City of Rio Grande, Tex., 816
Fed. Appx. 966, 969 (5th Cir. June 8, 2020) (unpublished) (reversing district court where it

299

“dismissed genuine disputes of material facts as merely ‘slightly differing’”’). Thus, excessive
force cases are particularly ill-suited for summary disposition.

“It is irrelevant ‘whether the force was justified based on the [defendant's] claimed
interpretation of the situation at the time.’” Pena v. City of Rio Grande City, Texas, 816 Fed. Appx.
966, 970 (5th Cir. 2020); see also Roque v. Harvel, 993 F.3d 325, 334 (5th Cir. 2021). The

objective facts available to the officers—from the situation right in front of them—are the only

ones that matter for the Court’s analysis. Id.; see also Autin v. City of Baytown, 174 F. App'x 183,

11
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185 (5th Cir. 2005). Nissen is limited to the facts that were knowable to him when evaluating his
use of force. Hernandez v. Mesa, 137 S.Ct. 2003, 2007 (2017).

1. The Graham factors, when viewed in Plaintiffs’ favor, show Nissen’s use of force
was objectively unreasonable.

Contrary to Nissen’s briefing, the Graham factors weigh heavily against the use of any
force, much less pressing Ambler’s face and chest into the pavement despite his repeated pleas
that he could not breathe. First, the severity of the offense weighs against Nissen’s use of force.
Williamson County deputies began their pursuit of Ambler because Ambler failed to dim his high
beams.®’ This infraction was not serious and Nissen was aware of the nature of the violation.”>8
This pursuit started at approximately 1:26 in the morning,> making it less likely that the pursuit
itself was dangerous to the public. See, Lytle v. Bexar County, 560 F.3d 404, 416 (5th Cir. 2009)
(“a suspect that is fleeing in a motor vehicle is not so inherently dangerous that an officer’s use of
deadly force is per se reasonable. In assessing the reasonableness of a police officer’s use of force,
we must instead delve into the facts and circumstances of each case.” (Collecting cases)).

The second and third Graham factors weigh against Nissen’s use of force as Ambler did
not constitute a threat and ceased resisting or attempting to evade arrest. By the time Nissen arrived

on scene, Ambler had ceased his flight, exited his vehicle, put his hands in the air, and was

attempting to surrender and comply with commands from the Williamson County deputies.*® Any

ST Ex. 16, CAD Report, COA 0182.

8 Ex. 16, CAD Report, COA 0182; Ex. 2, Nissen Deposition, 73:1-4, 10-17, 22-25, 222:1-8.
Nissen speculates that Ambler was guilty of other crimes, but these assertions are irrelevant
because he had no inkling about that speculation at the time. Hernandez v. Mesa, 137 S. Ct. 2003,
2007, 198 L. Ed. 2d 625 (2017) (“Facts an officer learns after the incident ends—whether those
facts would support granting immunity or denying it—are not relevant.”).

Y Ex. 16, CAD Report, COA 0182.

0 Ex. 5, Dash camera footage, 1:45:44-1:46:14; Ex. 2, Nissen Deposition, 234:20-25, 235:16-21,
236:6-12, 236:18-22, 237:15-21.

12
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threat of danger posed by the pursuit dissipated at the time Ambler exited his vehicle, raised his
hands in the air, and surrendered to the deputies’ authority.®! There was zero threat to anyone while
Ambler laid on the ground and rolled onto his stomach with a deputy on top of him, which Nissen
observed.®? Ambler did not make any threatening gestures or statements, nor did Nissen observe a
weapon on Ambler or in his vehicle.%® See, Newman v. Guedry, 703 F.3d 757, 762 (5th Cir. 2012)
(“The videos do not show [plaintiff] attempting to strike either officer, holding a weapon, or even
reaching for his waistband. The officers did not try to warn each other or the other officers that
[plaintiff] had a weapon, which might be expected if either officer truly thought that at the time.”).
No reasonable officer would have considered Ambler an immediate threat in these circumstances.

Nissen’s own body camera makes it clear that Ambler was not resisting at all; he was
instinctively putting one arm on the ground to try to breathe.®* He clearly informed the officers
several times that he could not breathe and had congestive heart failure.®> Ambler told the officers,
in response to a command to “stop resisting” that he was not resisting.®® But even if Nissen thought
Ambler’s single arm on the pavement was resistance, this is what the Fifth Circuit has often
characterized as “passive resistance” where the use of force is objectively unreasonable. See, e.g.,
Joseph v. Bartlett, 981 F.3d 319, 328, 335 (5th Cir. 2020) (arrestee who “squirmed, wiggled, and
flailed” against officers trying to handcuff him was not “actively resisting”); Trammell v. Fruge,

868 F.3d 332, 341 (5th Cir. 2017) (man who smelled strongly of alcohol ignored multiple

61 Ex. 5, Dash camera footage, 1:45:44-53.

62 Ex. 13, Nissen Interrogatory Responses, 12-13; Ex. 3, Body-Worn Camera, 2:02 (T06:46:25Z).
63 Ex. 2 at 226:6-13,227:5-16 251:21-252:6.

6 Ex. 5, Dash Camera Footage, 1:45:58-1:47:22; Ex. 3, Body-Worn Camera, 2:00-39
(T06:46:49-47:28); Ex. 1, Clark Declaration, 27; see Ex. 10, Kadar Declaration, 2.

6 Ex. 3, Body-Worn Camera, 1:38-1:41, 1:53-1:57, 2:00-2:04, 2:15-2:17 (T06:46:28-31,
T06:46:44-47, T06:46:50-54, T06:47:05-07); Ex. 5, Dash-camera footage, 01:46:24, 01:46:33,
01:46:34-35, 01:46:48-49, 01:47:08-09; Ex. 2, Nissen Deposition, 146:3-5, 284:24-285:3.

6 Ex. 2, Nissen Deposition, 140:10-14.

13
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commands, refused to answer questions, refused to walk towards officer, said “I’m not going to
jail,” then repeatedly pulled his arm away when the officer grabbed it was only “passively
resist[ing]”); Hanks v. Rogers, 853 F.3d 738, 746 (5th Cir. 2017) (man cursing at officer, refusing
instructions to exit vehicle for 45 seconds, rolling up sleeves, reaching into pocket, then refusing
to kneel despite repeated commands for 20 seconds was ““at most, passive resistance”); Deville v.
Marcantel, 567 F.3d 156, 168 (5th Cir. 2009) (“passive resistance” for driver to say traffic stop
was “bullshit,” leave the vehicle running, and, when repeatedly commanded to exit the vehicle, to
refuse and roll up her window); Chacon v. Copeland, 577 F. App'x 355, 361-62 (5th Cir. 2014)
(finding dispute of fact whether man actively resisted officers when he spun around and shoved
officers in response to officers trying to pull him to the ground).®’

Contrary to Nissen’s insistence on discussing the earlier vehicle pursuit—and speculation
about totally unrelated crimes that he had no information about at the time— ““an exercise of force
that is reasonable at one moment can become unreasonable in the next if the justification for the
use of force has ceased.” Lytle v. Bexar Cnty, Tex., 560 F.3d 404, 413 (5th Cir. 2009). Nissen’s
motion for summary judgment is replete with the assertion that because Ambler had fled, all bets
as to the use of force were off, even after Ambler had exited his vehicle, attempted to comply with
the Williamson County deputies’ commands, and was lying face down on the pavement. Clearly
established Fifth Circuit case law shows that Nissen’s analysis is hopelessly flawed. In Lytle, the

Fifth Circuit held that while an officer’s use of force at the moment the suspect’s vehicle was

67 See also Soto v. Bautista, No. 21-40803, 2023 WL 2624785, at *4 (5th Cir. Mar. 24, 2023)
(comparing subdued arrestee spitting at officer to passive resistance cases); Pena v. City of Rio
Grande City, Tex., 816 Fed. Appx. 966, 972—73 (5th Cir. 2020) (suspect who refused to give officer
her hands then fled on foot exhibited only “minimal resistance” insufficient to justify using
TASER); Scott v. White, 810 Fed. Appx. 297, 299, 301-302 (5th Cir. 2020) (comparing arrestee
who refused to relinquish an unknown object, who “twisted and turned underneath” the officer
trying to handcuff him, and who briefly grabbed officer’s arm, to passive resistance cases).

14



Case 1:20-cv-01068-DII-SH Document 202 Filed 07/06/23 Page 15 of 37

backing up toward him could be reasonable, that did not necessarily make shooting at the vehicle
once it was three to four houses down the road, anywhere from three to ten seconds later, “equally
reasonable.” Id. at 413, 414.

Here, any force that was justified by Ambler’s flight from the Williamson County deputies
dissipated as soon as he exited his vehicle, surrendered, and attempted to comply with the deputies’
commands. See, Cooper v. Brown, 844 F.3d 517, 524 (5th Cir. 2016) (“Our caselaw makes certain
that once an arrestee stops resisting, the degree of force an officer can employ is reduced.”); Joseph
v. Bartlett, 981 F.3d 319, 335 (5th Cir. 2020) (“summary judgment is inappropriate when the
timing of the officer’s force may or may not have corresponded to the timing of the suspect’s
resistance. For an officer’s force to be reasonable, it must be commensurate with the suspect’s
level of contemporaneous, active resistance.”); Aguirre v. City of San Antonio, 995 F.3d 395, 408
n.6 (5th Cir. 2021) (“even if a seized person’s conduct earlier in the encounter amounted to active

299

resistance, ‘the force calculus changes substantially once that resistance ends.’” (quoting Curran
v. Aleshire, 800 F.3d 656, 661 (5th Cir. 2015)). This case is not like Salazar v. Molina, 37 F.4th
278, 280 (5th Cir. 2022), where the (nonfatal) force ended within twenty seconds after the suspect
stopped fleeing, nor Escobar v. Montee, 895 F.3d 387, 391 (5th Cir. 2018), where the suspect still
had a knife within reach (and the force was also not fatal). Here, Nissen kept using deadly force
for two minutes after he arrived, so he certainly had adequate time between arriving at Ambler’s
vehicle and his uses of force against Ambler to assess the situation and understand that the threat
of Ambler fleeing or resisting arrest had ended when he exited his vehicle and got on the ground.

Because Ambler was no threat to officers or the public once he exited his car with his hands

up, and was not resisting—or, even in Nissen’s mistaken telling, at most passively resisting—the

Graham factors weigh heavily against the officers’ use of force here.

15
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2. Nissen escalated to the use of force without even attempting other solutions.

The Court also looks to the alternatives to the use of force, and whether the officers
attempted to de-escalate first. The Fifth Circuit has stated that it “considers the speed with which
an officer resorts to force where officers deliberately, and rapidly, eschew lesser responses when
such means are plainly available and obviously recommended by the situation.” Crane v. City of
Arlington, Texas, 50 F.4th 453, 464 (5th Cir. 2022); see also Trammell v. Fruge, 868 F.3d 332,
342 (5th Cir. 2017). This is an extremely easy case for Plaintiffs under this prong of the analysis.
See Joseph, 981 F.3d at 324 (“A disproportionate response is unreasonable. And if it describes
physical force inflicted by a police officer, it is unconstitutional.”).

The Fifth Circuit has repeatedly denied qualified immunity to police who took to the
ground or piled on to an arrestee who had refused to surrender both arms to officers for
handcuffing. Goodson v. City of Corpus Christi, 202 F.3d 730, 734, 740 (5th Cir. 2000) (reversing
summary judgment where officer suddenly grabbed man, who pulled back, and then another
officer tackled him); Trammell, 868 F.3d at 342 (same); Joseph v. Bartlett, 981 F.3d at 326, 335
(affirming summary judgment against an officer who put his weight on arrestee and another officer
who TASERed him, before escalating to baton strikes, punches, and kicks, after the arrestee
refused to get on the ground, refused to put his hands behind his back, and was “flailing his arms
and legs”); Scott v. White, 810 Fed. Appx. 297,299, 301-302 (5th Cir. 2020) (dismissing qualified
immunity appeal of officer who struck, pulled to the ground, and then continued to strike arrestee
for not giving the officer his hands). Here, the officers did not take any time to try non-violent
options—they just kept escalating until Ambler was dead. Thus, the force was objectively

unreasonable, under binding precedent. Id. (reversing summary judgment for officers who used

16
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force after three seconds of noncompliance); Hanks, 853 F.3d at 746 (same for 20 seconds of
noncompliance).

The Fifth Circuit has repeatedly held officers who knowingly pile on to excessive force,
like Nissen, use unreasonable force in similar situations even where the victim (unsurprisingly)
struggles in response to the excessive force. In Trammell, an officer grabbed the plaintiff suddenly,
before he had done anything more than refuse orders; a second officer tried to grab the plaintiff,
in reaction to pulling away from the first officer’s grab; and finally, two other officers (along with
the first) tackled the plaintiff—all within about three seconds after the first time the plaintiff pulled
away. Id. A struggle ensued, injuring the plaintiff’s arm. 868 F.3d 332, 341 (5th Cir. 2017). The
Fifth Circuit reversed summary judgment as to all four officers—including those who were
ostensibly reacting to the plaintiff’s resistance to their fellow officers’ efforts to detain him. /d. at
342. The Court reasoned that “even if [plaintiff's] decision to pull his arm away from the officers
can be characterized as some degree of resistance that would justify an officer's use of force, the
quickness with which the officers resorted to tackling [plaintiff] to the ground militates against a
finding of reasonableness.” Id. at 342. Likewise, in this case, even if Ambler “resisted” the
deputies’ efforts by keeping a hand on the ground, Nissen did not explore Ambler’s pleas that he
needed help or could not breathe; instead, Nissen merely gave geometrically impossible verbal
commands (“flat on your stomach”) while force was already in use.®® Nissen thus immediately
resorted to helping the deputies use force—which, for Nissen, eventually escalated to pressing

t,69

Ambler’s face and chest into the pavement,®” rather than trying anything other than violence.

% Ex. 3, Body-worn camera, 6:46:43.
8 Ex. 3, Body-worn camera, 6:47:26-48.
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Similarly, in Newman v. Guedry, the Fifth Circuit found that two officers engaged in
excessive force, even though that plaintiff had resisted the first officer’s forcible attempt to control
him. 703 F.3d 757, 763 (5th Cir. 2012). In that case, the plaintiff was the occupant of a vehicle
stopped during a traffic stop; one officer ordered him to allow a pat-down search. /d. at 760. During
the pat-down, the plaintiff taunted the officer—and allegedly grabbed the officer’s hand and
refused to let go. Id. This prompted the officer to push the plaintiff forward, but he resisted the
push, so a different officer approached and resorted to multiple baton strikes to try to force the
plaintiff down, but he continued to stand. /d. at 760, 763. Accordingly, the first officer escalated
further by firing his TASER. /d. at 760. The Fifth Circuit affirmed the denial of summary judgment
as to both officers, reasoning that neither officer “attempt[ed] to use physical skill, negotiation, or
even commands” before resorting to force despite the lack of active resistance by the plaintiff. /d.
at 763. Likewise, here, Nissen immediately resorted to immediate and violent force against Ambler
without any attempt to de-escalate.

In yet another case involving multiple officers, the Fifth Circuit affirmed denial of
summary judgment in Chacon v. Copeland, 577 Fed. Appx. 355 (5th Cir. 2014). In Chacon, the
plaintiff called 911 because a motel staffer was brandishing a gun and had tried to extort him at a
motel. /d. at 357. When one officer arrived, he approached a motel staffe—matching the
description the plaintiff provided—who denied calling 911 but accused the plaintiff of being a
belligerent drunk. /d. Despite obvious inconsistencies, the first officer drew his gun and ordered
the plaintiff from his vehicle as another APD officer arrived. Id. After the plaintiff exited his
vehicle, the first officer tried to handcuff him but he pulled away. /d. Next, the two officers tried

to pull him to the ground and the plaintiff struggled, including by spinning around and shoving the
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officers. Id. at 358. In response, the officers began punching and electrocuting him with TASERs
until they had subdued the plaintiff on the ground. /d.

The Fifth Circuit in Chacon concluded that the plaintiff’s disobeying orders and struggling
against the officers did not justify their reaction because “[e]ven if some action by [plaintiff]
demonstrated resistance, the fact question found by the district court remains: whether, even when
considering his possible resistance, shoving [plaintiff] to the ground while he attempted to explain
himself, punching him in the head while he was on the ground, or shooting him with a Taser [sic],
constituted excessive force.” Id. at 362. Similarly, it was also unreasonable for Nissen to intervene
and escalate the use of force merely because Ambler was trying not to die from the deputies’
ongoing use of deadly force’>—whether Nissen mistakenly interpreted Ambler’s efforts as
“resistance” or not. Clearly here, the unnecessary escalation of force without first attempting other
solutions demonstrates that the degree of force used was unreasonable.

3. The degree of force was clearly excessive to any need.

The degree of force here was also grossly disproportionate to any need for two reasons:
Ambler’s non-resistance (or, in Nissen’s telling, passive resistance) required that he greatly limit
the force used and Nissen instead used deadly force, which he admits was excessive.

First, Nissen failed to use a measure of force proportional to Ambler’s (lack of) resistance.

“[O]fficers must assess not only the need for force, but also ‘the relationship between the
need and the amount of force used.”” Deville v. Marcantel, 567 F.3d 156, 167 (5th Cir. 2009); see

also Bush v. Strain, 513 F.3d 492, 502 (5th Cir. 2008). “Police are entitled only to [use] ‘measured

0 Ex. 5, Dash Camera Footage, 1:45:58-1:47:22; Ex. 3, Body-Worn Camera, 2:00-39
(T06:46:49-47:28); Ex. 1, Clark Declaration, 27; see Ex. 10, Kadar Declaration, 2.
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and ascending responses’ to the actions of a suspect, ‘calibrated to physical and verbal resistance’
shown by that suspect.” Chacon v. Copeland, 577 F. App'x 355, 362 (5th Cir. 2014).

Here, despite his single hand on the pavement, which at the most could be passive
resistance, Nissen and the deputies used deadly force—not “minimal” force like Nissen argues—
to kill Ambler. The video evidence demonstrates that Ambler was merely moving his body to
attempt to continue breathing.”! He continued to alert officers to his condition and the difficulty
he was facing as he moved.”? After leaving his vehicle, Ambler did not attempt to run and was no
threat to any person, including Nissen. Nissen could only use measured force that was calibrated
to the very minimal resistance demonstrated by Ambler. See Joseph, 981 F.3d at 324, 335;
Trammell, 868 F.3d at 342; Goodson, 202 F.3d at 734, 740; Scott, 810 Fed. Appx. at 299, 301—
302; Chacon, 577 F. App’x at 362. Nissen ignored Ambler’s pleas for help breathing and continued
to use force: pushing Ambler’s head and neck down, pulling on Ambler’s left arm, placing his left
knee on Ambler’s shoulder sufficient to cause hemorrhage, and further impairing Ambler’s
breathing.”® This was disproportional on its face to the non-resistance Ambler exhibited.

Second, Nissen’s use of force was further disproportionate because it rose to the level of
deadly force—as reflected by the fact that it was a contributing cause of Ambler’s death.”* When
death is the result—and the officers knew it was a risk—compared to the minimal (if any)

resistance, a reasonable jury could conclude the officers’ use of force “evinced such wantonness

I Ex. 5, Dash Camera Footage, 1:45:58-1:47:22; Ex. 3, Body-Worn Camera, 2:00-39
(T06:46:49-47:28); Ex. 1, Clark Declaration, 27; see Ex. 10, Kadar Declaration, 2.

2 Ex. 4, Body-Worn Camera (COA 51366), 2:05-6 (T06:49:29-30Z), 2:21-22 (T06:46:45-467),
2:38-58 (T06:46:56-47:237).

73 Ex. 2, Nissen Deposition, 273:13-15, 294:4-7, 295:2-296:2, 296:4-12; Ex. 10, Kadar
Declaration, 2; Ex. 13, Nissen Interrogatory Responses, 12-13; Ex. 6, Autopsy Report, 3; Ex. 15,
Baden Declaration, 6.

4 Ex. 10, Kadar Declaration, 2; Ex. 6, Autopsy Report, 2; Ex. 15, Baden Declaration, 6-7.
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with respect to the unjustified infliction as is tantamount to a knowing willingness that it occur.”
Deville, 567 F.3d at 168. “In evaluating excessive force claims, courts may look to the seriousness
of injury to determine ‘whether the use of force could plausibly have been thought necessary, or
instead evinced such wantonness with respect to the unjustified infliction as is tantamount to a
knowing willingness that it occur.”” Brown v. Lippard, 472 F.3d 384, 386-87 (5th Cir. 2006)
(quoting Whitley v. Albers, 475 U.S. 312, 321 (1986)).

Nissen and the Williamson County deputies knew there was a risk of death due to Ambler’s
repeated cries that he could not breathe, informing them that he suffered from a heart condition,
and his general distress during the incident.”> Nissen was specifically trained, and the City’s
written policy alerted him, to the risk of fatal positional asphyxia during a prone restraint.”® The
City has also testified in this case that those concerns embodied in APD policy were consistent
with widely accepted minimum police practices.”” This information gave Defendant Nissen and
the Williamson County deputies no pause as they continued to apply force that injured Ambler and
led to his death.”® The extreme degree of force further distinguishes those cases Nissen relies upon
such as Salazar, 37 F.4th at 280 (TASER) and Escobar, 895 F.3d at 391 (dog bite). Clearly, the
wanton disregard of Ambler’s condition, the likelihood of his death, and the seriousness of his
injury all lend themselves to the conclusion that the severity of the force was entirely
disproportionate to the degree of (non-existent to minimal) passive resistance by Ambler, making

the use of force unreasonable.

75 Ex. 2, Nissen Deposition, 72:8-15, 169:7-11, 218:25-219:7.

76 Ex. 11, Staniszewski Deposition, 131:11-24; Ex. 2, Nissen Deposition, 61:6-23; Ex. 7, APD
Policy 321 — Care and Transport of Prisoners, [COA 0272257] (“warning about positional
asphyxia”).

"TEx. 11, Staniszewski Deposition, 130:8-20, 131:25-132:8.

8 Ex. 10, Kadar Declaration, 2; see also Ex. 6, Autopsy Report, 2.
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4. Nissen independently failed to intervene to stop the deputies’ excessive force.

In addition to Nissen’s decision to rapidly escalate the already excessive use of force to
push Ambler’s chest and neck into the ground himself, Nissen is also liable because he was
“present at the scene and [did] not take reasonable measures to protect a suspect from another
officer's use of excessive force.” Hale v. Townley, 45 F.3d 914, 919 (5th Cir. 1995).

Plaintiffs specifically pleaded bystander liability due to Nissen’s failure to intervene.
Contrary to Nissen’s argument, Plaintiffs specifically pleaded Nissen was “liable to the Plaintiffs
as [a] bystander[]” because he “knew that a fellow officer was violating Ambler’s rights by using
excessive force, had a reasonable opportunity to protect Ambler from harm, and nonetheless, chose
not to act.” Doc. 44, p. 40, 9 324. Plaintiffs also pleaded that Nissen “failed to intervene to stop
Johnson and Camden’s use of excessive force.” Doc. 44, p. 5, 9 25. And Plaintiffs’ evidence bears
these allegations out, so summary judgment must be denied.

Nissen’s actions establish a question of fact as to whether he failed to reasonably intervene.
“[A]n officer may be liable under § 1983 under a theory of bystander liability where the officer
‘(1) knows that a fellow officer is violating an individual's constitutional rights; (2) has a
reasonable opportunity to prevent the harm; and (3) chooses not to act.” Hamilton v. Kindred, 845
F.3d 659, 663 (5th Cir. 2017) (internal citations omitted); see Hale, 45 F.3d at 919. Nissen is liable
for three reasons.

First, Nissen had knowledge of the Williamson County deputies’ misconduct. See
Montgomery v. Hollins, No. 3:18-CV-1954-M-BN, 2019 WL 2424053, at *2-3 (N.D. Tex. May 8,
2019), report and recommendation adopted, No. 3:18-CVV-1954-M-BN, 2019 WL 2422493
(N.D. Tex. June 10, 2019) (“A bystanding officer must know of his fellow officer’s misconduct”).

The Montgomery court explained:
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The rationale underlying the bystander liability theory is that a bystanding officer, by
choosing not to intervene, functionally participates in the unconstitutional act of his fellow
officer. If the bystander lacks such specific knowledge, he cannot be a participant in the
unlawful acts, and the imposition of personal liability is impermissible.
Id. Here, Nissen was on scene, fully aware of the force being used, aware that the stop was due to
a traffic violation, knew Ambler was not breathing appropriately and had a heart condition, and
knew that, at worst, Ambler was passively resisting.”” But Nissen went further: he actively
participated in the unlawful force by assisting with additional force, clearly meeting the first
requirement under Hamilton.

Second, Nissen had a reasonable opportunity to prevent harm to Ambler. Although mere
presence on scene does not render an officer automatically responsible for the actions of another
officer, Montgomery, 2019 WL 2424053 at *2-3, Nissen had every reasonable opportunity to
mitigate and stop the use of force once he got to the scene.?® In this determination, ““courts consider
the duration of the alleged use of force and location of the suspect in relationship to the observing
officer’”. Garrett v. Crawford, No. SA-15-CV-261-XR, 2016 WL 843391, at *9—-10 (W.D. Tex.
Mar. 1, 2016) (internal quotations omitted). In alleging a failure to intervene, the plaintiff must
show or the Court may reasonably infer “that the officer’s presence related to the allegedly
excessive force alerted the officer to act and gave that officer time to intervene.” Montgomery,

2019 WL 2424053 at *4 (finding officer alleged to be right next to the use of excessive force would

have had a reasonable opportunity to intervene).

7 Ex. 3, Body-Worn Camera, 1:38-1:41, 1:53-1:57, 2:00-2:04, 2:15-2:17 (T06:46:28-31,
T06:46:44-47, T06:46:50-54, T06:47:05-07); Ex. 5, Dash-camera footage, 01:46:24, 01:46:33,
01:46:34-35, 01:46:48-49, 01:47:08—09; Ex. 2, Nissen Deposition, 146:3-5, 284:24-285:3; Ex.
14, Johnson Deposition, 94:22-96:2.

80 Ex. 2, Nissen Deposition, 16:9-12, 90:14-22; Ex. 14, Johnson Deposition, 28:24-29:6, 28:13-17,
76:9-15; Ex. 12, Camden Deposition, 46:1-5, 96:21-25.

23



Case 1:20-cv-01068-DII-SH Document 202 Filed 07/06/23 Page 24 of 37

In this case, Nissen had the reasonable opportunity to intervene. Nissen had at least two
minutes to react.®! Nissen was also close enough to hear Ambler’s complaints and touch Ambler.5?
Nissen remained within touching distance of Ambler and Williamson County Deputies.®* More
fundamentally, Nissen demonstrably had enough time to decide to use considerable, deadly force
himself—so he should not be heard to complain that he lacked an opportunity to instead intercede
before the deputies killed Ambler. The deputies used force against Ambler right in front of Nissen
and he affirmatively participated, rather than interceding. Thus, “[v]iewing the allegations and
summary judgment evidence most favorably to [plaintiff], the summary judgment evidence raises
a fact issue as to whether [the officers] had a reasonable opportunity to realize the excessive nature
of the force and to intervene to stop it.” Hale, 45 F.3d at 919.

In the analogous Garrett v. Crawford, the district court in San Antonio found that the
plaintiff had adequately pled a failure to intervene claim where the plaintiff was shocked with a
TASER for more than one minute while other officers “stood by”. No. SA-15-CV-261-XR, 2016
WL 843391, at *10 (W.D. Tex. Mar. 1, 2016). The court determined that “more than sixty seconds
would have been sufficient time” for the officers to intervene and that alleging officers “stood by”

was sufficient to demonstrate officers observed and acquiesced in the force. Id.%* Here, Nissen was

81 Ex. 3, Body-Worn Camera (T06:46:05-48:07).

82 Ex. 2, Nissen Deposition, 116:4-10 (Nissen heard Ambler state “I can’t breathe” at least three
times); 142:15-16, 176:8-11, 179:15-16; Ex. 13, Nissen Interrogatory Responses, 12-13.

83 Ex. 3, Body-Worn Camera 4:01-6 (T06:48:25-30).

84 See also Robinson v. City of Garland, Texas, Civ. Ac. No. 3:10-CV-2496-M, 2015 WL 9591443,
at *8 (N.D. Tex. Nov. 23, 2015), report and recommendation adopted, Civ. Ac. No. 3:10-CV-
2496-M, 2015 WL 9593623 (N.D. Tex. Dec. 31, 2015) (court concluded that allegations that
officers were in relatively close proximity and force lasted for approximately four to five minutes
would give officers an opportunity to intervene); Dwyer v. City of Corinth, Tex., Civ. Ac. No. 4:09-
CV-198, 2009 WL 3856989, at *6 (E.D. Tex. Nov. 17, 2009) (court concluded that since the
plaintiff stated that an officer had used a TASER on him fifteen times in a row, the other officers
had enough time to have an opportunity to stop the force).
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at the scene and then engaged with Ambler for over two minutes before he stopped using force—
and he did not just stand by, but used force himself, confirming that he “acquiesced.”®

In another similar case, Malone v. City of Forth Worth, the plaintiff brought failure to
intervene claims against nine officers arguing that officers used excessive force in releasing a
police dog on him to pull him from the cab of his truck. No. 4:09-CV-634-Y, 2014 WL 5781001,
at *16 (N.D. Tex. Nov. 6, 2014). The court found that in review of the summary-judgment
evidence, including video evidence, there were material facts in dispute regarding the proximity
of officers and duration of the incident that would support bystander liability for four officers,
drawing a contrast between officers close enough for a much greater time and others. /d. at 17, 21.
The court ruled that regarding the four officers present close in time to the outset of the force;
within a few feet of where the force occurred; looking at the officer with clear sight of him; and
within shouting distance, a question of fact for bystander liability had been established. /d. at 17.
The court only excused those officers who were several yards away, could not see the scene, or
had not even arrived before the force ended. Id. at 17-18. Similarly, in this case, video evidence
demonstrates Nissen’s awareness of the excessive force, the exact duration of the Nissen’s
interaction and the interactions of Williamson County deputies with Ambler, and over two minutes
of Nissen’s immediate presence.® See Malone, 2014 WL 5781001, at *21-2 (relying on video to
determine bystander’s involvement).

Third, Nissen chose not to act to intervene.’” An officer has a duty not to acquiesce in

another officer’s use of force by refusing to take measures to stop the use of excessive force. Hale

v. Townley, 45 F.3d 914, 919 (5th Cir. 1995). Nissen went further than failing to act and

85 Ex. 3, Body-worn camera, T06:46:06-06:48:08.
8 Ex. 3, Body-worn camera, T06:46:06-06:48:08.
87 Ex. 2, Nissen Deposition, 16:9-12, 90:14-22.
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acquiescing; when Nissen did act, it was to contribute unnecessary and deadly force to Ambler,
causing his death.®® Just like in Malone, the jury could reasonably determine that Nissen had a
reasonable opportunity to stop the excessive force but did not even try. See Malone, 2014 WL
5781001, at *21.

B. Nissen is not entitled to qualified immunity as his actions violated clearly established
law.

Nissen is not entitled to qualified immunity for violating Ambler’s constitutional rights.
A police officer is not entitled to qualified immunity if the plaintiff can prove that: 1) the officer
violated the plaintiff’s constitutional right, and 2) the right was clearly established. Cole v. Carson,
935 F.3d 444, 451 (5th Cir. 2019) (en banc). Constitutional rights are “clearly established” by
“controlling authority — or a robust consensus of cases of persuasive authority — that defines the
contours of the right in question with a high degree of particularity.” Wigginton v. Jones, 964 F.3d
329, 355 (5th Cir. 2020). The purpose of the “clearly established” prong of the qualified immunity
analysis is to ensure “that every reasonable official would have understood that what he [or she]
is doing violates that right.” Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011) (internal citations
omitted). The right’s “contours must be sufficiently clear that a reasonable officer would
understand what they are doing violates that right.” Hope v. Pelzer, 536 U.S. 730, 739 (2002).
“[I]n light of pre-existing law the unlawfulness must be apparent.” Id. A plaintiff, however, does
not need to produce “a case directly on point.” Darden v. City of Fort Worth, Tex., 880 F.3d 722,
727 (5th Cir. 2018). Qualified immunity will not protect “officers who apply excessive and
unreasonable force merely because their means of applying it are novel.” Newman v. Guedry, 703

F.3d 757, 763- 764 (5th Cir. 2012).

8 Ex. 2, Nissen Deposition, 273:13-15, 294:4-7, 295:2-296:2, 296:4-12; Ex. 10, Kadar
Declaration, 2; Ex. 13, Nissen Interrogatory Responses, 12-13.
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The qualified immunity inquiry is still dependent upon disputes of material fact: “a judge’s
function at summary judgment is not to weigh the evidence and determine the truth of the matter,
but to determine whether there is a genuine issue for trial.” Tolan, 572 U.S. at 656 (internal
citations omitted). Thus, in evaluating the relevant context for the qualified immunity analysis of
applicable authority, “courts must be careful not to define a case’s ‘context’ in a manner that
imports genuinely disputed factual propositions.” Id. at 657. Plaintiffs have shown that, when the
facts are viewed in their favor, the law is clearly established as to both of Nissen’s constitutional
violations, and so he is not entitled to qualified immunity.

1. Nissen’s use of excessive force violated clearly established law.

Nissen’s assertion of qualified immunity should be easily rejected for two reasons.

First, when Nissen killed Ambler on March 28, 2019, he was already on notice that this
conduct was unlawful based on ten of the prior Fifth Circuit excessive force decisions applied in
the foregoing section. See supra pp. 12-22.%° Six of these were binding cases; the four unpublished
Fifth Circuit decisions are also relevant to “discern[] the clearly established law.” Roque v. Harvel,
993 F.3d 325, 337-338 (5th Cir. 2021). Further cementing the application of that authority to these
facts is that all five subsequent Fifth Circuit decisions cited above addressed incidents from before
Ambler’s death®>—so each “is instructive about what was clearly established when [Ambler]

died.” Fairchild v. Coryell Cnty., Tex., 40 F.4th 359, 368, n.7 (5th Cir. 2022). As Nissen’s (and

8 See Hanks, 853 F.3d at 747; Trammell, 868 F.3d at 343; Chacon, 577 F. App'x at 363; Newman,
703 F.3d at 764; Deville, 567 F.3d at 169; Autin v. City of Baytown, 174 F. App'x 183, 185 (5th
Cir. 2005); Goodson v. City of Corpus Christi, 202 F.3d 730, 740 (5th Cir. 2000); Hale, 45 F.3d
at 919.

% Soto v. Bautista, No. 21-40803, 2023 WL 2624785, at *1 (5th Cir. Mar. 24, 2023) (May 13,
2016 incident); Crane v. City of Arlington, Texas, 50 F.4th 453, 459 (5th Cir. 2022) (February 1,
2017 incident); Pena v. City of Rio Grande City, Tex., 816 Fed. Appx. 966, 967 (5th Cir. 2020)
(June 30, 2014 incident); Joseph v. Bartlett, 981 F.3d 319, 326 (5th Cir. 2020) (February 7, 2017
incident); Scott v. White, 810 Fed. Appx. 297, 298 (5th Cir. 2020) (February 2015 incident).
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the deputies’) use of force here is just as egregious as, or worse than, the facts addressed in those
decisions—including Chacon and Scott, which involved other APD officers—the law was clearly
established that Nissen could not force Ambler’s face and chest into the ground, or stand by while
deputies electrocuted him with a TASER, for non-resistance—or even passive resistance. As such,
Nissen cannot be cloaked in the shroud of qualified immunity.

Second, one of the cases Nissen identifies and fails to distinguish, Darden v. City of Fort
Worth, is on all fours with this case, so that decision alone clearly established Ambler’s right to be
free from Nissen’s precise malfeasance. 880 F.3d 722 (5th Cir. 2018). In Darden, on March 16,
2013, police officers were executing a no-knock warrant for a suspected cocaine distribution
operation at Darden’s house. /d. at 725. Darden (similar to Ambler) weighed approximately 340
pounds, was kneeling on a couch seat near the door and immediately raised his hands in the air
when Fort Worth officers entered his home to execute a no-knock warrant. /d. at 726. Similar to
the deputies in this case TASERing Ambler, the officers threw Darden to the ground before he had
any time to react. /d. The officers punched, kicked, choked, and TASERed Darden, then pushed
his face into the ground while pulling his arms behind his back. /d. As all of this was happening,
other people in the house—and, according to witnesses, Darden himself—informed officers that
Darden had asthma and could not breathe. /d. Darden, just like Ambler, was not in handcuffs and
“pull[ed] his arm away” from an officer’s grasp and repeatedly “push[ed] himself up on his hands.”
Id. Because the officers kept trying to “press[] his face into the ground,” despite his and his
family’s voiced concerns that he could not breathe, Darden ultimately went limp. /d. Only then
did the officers sit Darden up; it was later determined that “Darden had suffered a heart attack and

died.” Id.
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Nissen’s attempt to distinguish Darden based on the fact that Darden did not resist fails
spectacularly, because in fact the officers in that case made the exact same argument Nissen makes
today, and the Fifth Circuit specifically rejected it: The Fifth Circuit determined that a “jury could
conclude that all reasonable officers on the scene would have believed that Darden was merely
trying to get into a position where he could breathe and was not resisting arrest” when he pulled
his arm away and tried to push himself off the ground. /d. at 730. The Fifth Circuit thus reversed
the district court’s grant of qualified immunity to both officers. /d. at 732-33. Nissen’s self-serving
characterization aside, Darden’s conduct is the exact same instinctual reaction Ambler exhibited
in this case—not resistance.”! If Darden was not resisting as of the Fifth Circuit’s decision in 2018,
then it was clearly established to Nissen that Ambler was also not resisting when he engaged in
the exact same conduct—and provided analogous warnings about his health conditions®>—before
Nissen killed him in this case. Thus, like in Darden, there is a question of fact for the jury to decide:
whether Ambler was attempting to resist arrest when Nissen was using force to pin Ambler face
down on the ground. This determination must be made by a jury, and thus precludes Nissen’s
assertion of qualified immunity.

Finally, Nissen’s other errant argument is that the Fifth Circuit “sharply limited the
precedential value of Darden” in the case of Henderson v. Harris County, Texas, but this assertion
is completely groundless—and, in any event, Henderson is obviously inapplicable on its facts. 51

F.4th 125 (5th Cir. 2022) (cert. pending). As an initial matter, Henderson is a per curiam panel

o1 See Ex. 5, Dash Camera Footage, 1:45:58-1:47:22; Ex. 3, Body-Worn Camera, 2:00-39
(T06:46:49-47:28); Ex. 1, Clark Declaration, 27; see Ex. 10, Kadar Declaration, 2.

92 Ex. 3, Body-Worn Camera, 1:38-1:41, 1:53-1:57, 2:00-2:04, 2:15-2:17 (T06:46:28-31,
T06:46:44-47, T06:46:50-54, T06:47:05-07); Ex. 5, Dash-camera footage, 01:46:24, 01:46:33,
01:46:34-35, 01:46:48-49, 01:47:08-09; Ex. 2, Nissen Deposition, 146:3-5, 284:24-285:3;
286:20-25.
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decision—so it cannot “limit[] the precedential value” of a previous, published panel decision like
Darden. See, e.g., United States v. Traxler, 764 F.3d 486, 489 (5th Cir. 2014) (“It is a well-settled
Fifth Circuit rule of orderliness that one panel of our court may not overturn another panel’s
decision”); F.D.I.C. v. Abraham, 137 F.3d 264, 268 (5th Cir. 1998) (“one panel of this court cannot
disregard, much less overrule, the decision of a prior panel”). Substantively, even a cursory
reading of Henderson shows that it did not attempt to cast Darden into doubt, but only recognized
that the facts of Henderson are dramatically different from Darden. For the same reasons
Henderson is distinct from Darden, Henderson is distinguishable from this case.

Henderson involved officers in a foot pursuit of a man they allegedly saw with marijuana
in a public park. Henderson, 51 F.4th at 128. During the pursuit, an officer caught up to the suspect
and ordered him to stop or “I’'m going to tase you.” Id. at 129. The suspect stopped, but
simultaneously began to turn around—the parties disputed whether he was moving his hands up
to surrender, or down to his waistband—and so the officer fired his TASER in that moment. /d.
The suspect was otherwise uninjured. /d. The Fifth Circuit held that neither Darden or any other
case had clearly established that firing a TASER alone would be excessive force during a split-
second decision where a suspect is suddenly turning to face the officer. /d. at 134—-135. For the
exact same reason, Henderson is not applicable here, while Darden is on all fours: Ambler had
stopped fleeing minutes—not less than a second—earlier, and was already face down on the
ground by the time Nissen arrived.”® This is similar to Darden, where the fatal force occurred over
a minute after any exigency had passed as the victim was subdued facedown. As discussed above,

“an exercise of force that is reasonable at one moment can become unreasonable in the next if the

93 Ex. 13, Nissen Interrogatory Responses, 12-13; Ex. 3, Body Worn Camera, 2:02 (T06:46:25).
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justification for the use of force has ceased.” Lytle, 560 F.3d at 413. That moment had not yet
passed in Henderson, but it was several minutes earlier in this case.

Accordingly, Nissen’s use of force was clearly forbidden by a number of binding cases—
and further supported by informative, unpublished decisions—including otherwise similar cases
where the subjects were not killed such as Newman, Trammell, and Chacon. The Darden case
specifically shadows the events here: officers used almost the exact same techniques, in response
to almost the exact same conduct, and caused the death of their victim in almost the exact same
way as Nissen did to Ambler. While clearly established law does not require “a case directly on
point,” here, Plaintiffs have one. Darden, 880 F.3d at 727. No reasonable officer could have
believed it was lawful to ignore Ambler’s pleas, continue to escalate the force against him, and
ultimately kill him as demonstrated here. Nissen is therefore not entitled to qualified immunity on
Plaintiffs’ excessive force claims, therefore, his motion should be denied.

2. Nissen’s failure to intervene violated clearly established law.

Clearly established law also provides that officers must intervene to stop excessive force
when they have a reasonable opportunity to do so; Nissen violated this principle and is not entitled
to qualified immunity for two reasons.

First, as discussed in the previous section, see supra §(A)(4) at 22, the Fifth Circuit has
long held that an officer incurs § 1983 liability if he “is present at the scene and does not take
reasonable measures to protect a suspect from another officer's use of excessive force.” Hale v.
Townley, 45 F.3d 914, 919 (5th Cir. 1995) (affirming denial of summary judgment to deputy who
stood by and laughed as a peace officer from a different agency used excessive force on arrestee);
see also Carroll v. Ellington, 800 F.3d 154, 177 (5th Cir. 2015) (dismissing appeal from denial of

summary judgment to deputy who did not stop excessive force on subdued arrestee); Harris v.
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Chanclor, 537 F.2d 203, 205 (5th Cir. 1976) (jailer liable to inmate where a police officer beat the
inmate in his presence and he failed to intervene). Hale, Caroll, and Harris each involved less
severe acquiescence to the excessive force than present here, as the victim survived and the
bystander did not contribute—whereas Nissen affirmatively assisted in the use of force. This same
logic was endorsed by the Fifth Circuit—albeit after Ambler’s death and in an unpublished case—
to find that officers violated clearly established law by helping their fellows use force, rather than
intervening to stop it. See Greene v. DeMoss, No. 21-30044, 2022 WL 3716201, at *4 (5th Cir.
Aug. 29, 2022) (“with each officer's personal participation in the excessive force, it is reasonable
to infer that they each knew about the others’ unconstitutional conduct”).”* The underlying incident
in Greene was also in 2019, and the Fifth Circuit likewise relied on pre-2019 cases: if it was clearly
established by that binding precedent for the officer in Greene, then it was clearly established for
Nissen. See Fairchild, 40 F.4th at 368, n.7 (explaining reliance on on post-incident decisions);
Roque, 993 F.3d at 337-338 (explaining reliance on unpublished decisions).

Second, in addition to the binding authority, “a robust consensus of cases of persuasive
authority” clearly established Nissen’s duty to intervene in this case. Wigginton v. Jones, 964 F.3d
329, 355 (5th Cir. 2020). In this circuit, as discussed in the earlier section, Malone, 2014 WL
5781001, at *21; Montgomery, 2019 WL 2424053, at *2-3; and Garrett, 2016 WL 843391, at *10,
all applied the Fifth Circuit’s precedent in the same way—and in cases that, like Hale, Caroll, and
Harris, involve less severe misconduct than Nissen’s with Ambler. An appeal from the decision

in Malone was dismissed—indicating there was no question of law presented, which would have

94 See also Timpa v. Dillard, 20 F.4th 1020, 1039 (5th Cir. 2021) (applying Hale to conclude law
was clearly established and reversing summary judgment on bystander claims where officers stood
by and laughed while other officers used force on incapacitated subject, ultimately killing him);
Hamilton v. Kindred, 845 F.3d 659, 663 (5th Cir. 2017) (holding Hale clearly established
bystander liability for failing to stop overly invasive street-side cavity search of detainees).
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included whether bystander liability was clearly established. Malone v. Tidwell, 615 Fed. Appx.
189 (5th Cir. 2015). The same law was applied to reject an assertion of qualified immunity by
officers who stood by during a nonfatal beating in Robinson v. City of Garland, Tex., No. 3:10-
CV-2496-M, 2015 WL 9591443, at *8 (N.D. Tex. Nov. 23, 2015), report and recommendation
adopted, No. 3:10-CV-2496-M, 2015 WL 9593623 (N.D. Tex. Dec. 31, 2015) and by officers who
stood by during a nonfatal beating and TASERing in Dwyer v. City of Corinth, Tex., No. 4:09-CV-
198, 2009 WL 3856989, at *6 (E.D. Tex. Nov. 17, 2009). Hale, Caroll, and Harris clearly control
in this circuit, and a consensus of district court cases apply them to a wide range of comparable
conduct. And a far-reaching consensus likewise exists outside the Fifth Circuit. See, e.g., Davis v.
Rennie, 264 F.3d 86, 98 (1st Cir. 2001); Anderson v. Branen, 17 F.3d 552, 557 (2d Cir. 1994);
Smith v. Mensinger, 293 F.3d 641, 652 (3d Cir. 2002); Randall v. Prince George’s Cty., Md., 302
F.3d 188, 204 (4th Cir. 2002); Stevenson v. City of Seat Pleasant, Md., 743 F.3d 411, 419 (4th
Cir. 2014); Ortiz ex rel. Ortiz v. Kazimer, 811 F.3d 848, 853 (6th Cir. 2016); Byrd v. Brishke, 466
F.2d 6, 11 (7th Cir. 1972); Webb v. Hiykel, 713 F.2d 405, 408 (8th Cir. 1983); Fogarty v. Gallegos,
523 F.3d 1147, 1165 (10th Cir. 2008); Estate of Booker v. Gomez, 745 F.3d 405, 422 (10th Cir.
2014); Byrd v. Clark, 783 F.2d 1002, 1007 (11th Cir. 1986).

In addition to being closely analogous in some or all of the relevant facts to the specific
decisions discussed above, this is moreover an “obvious case” in which the Graham factors
independently and clearly establish the rights that Nissen violated by using excessive force and
failed to intervene. Hanks, 853 F.3d at 747. Thus, whether Nissen used unreasonable, excessive

force and “stood by” despite having a reasonable opportunity to intervene should be assessed by a

jury.
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C. The Court should find a question of fact exists by relying on key witnesses’ assertion
of Fifth Amendment rights.

As outlined in the Statement of Facts, supra 2-9, Williamson County Deputies Johnson and
Camden repeatedly pled their 5Sth Amendment right against self-incrimination in response to
questions regarding Nissen’s actions during the subject incident. It is permissible to draw a
negative inference regarding the invocation of the Fifth Amendment by a non-party. See, FDIC v.
Fidelity & Deposit Co. of Maryland, 45 F.3d 969, 977 (5" Cir. 1995) (“The Fifth Amendment
‘does not forbid adverse inferences against parties to civil actions when they refuse to testify in
response to probative evidence offered against them.’ [citation]. We acknowledge that no party
has refused to testify in this civil action, but ‘[a] non-party’s silence in a civil proceeding implicates

299

Fifth Amendment concerns to an even lesser degree.’”). Because there is no constitutional bar to
such evidence’s admission, “a jury could determine that a witness who colluded with [Defendant]
took the Fifth Amendment to avoid disclosing that collusion.” /d.

Although “‘a party seeking summary judgment cannot rely solely on the other party’s exercise
of his fifth amendment rights’”, Bean v. Alcorta, No. SA:14-CV-604-DAE, 2015 WL 4164787,
*9 (W.D. Tex. July 9, 2015) (quoting State Farm Life Ins. Co. v. Gutterman, 896 F.2d 116, 119
n.3 (5™ Cir. 1990)), it can be considered with corroborating evidence. See generally Bean, 2015
WL 4164787 at *9. The assertion of the 5th Amendment privilege is an ambiguous response,
especially where there is no other evidence presented to bolster the inference. Bean v. Alcorta, No.
SA:14-CV-604-DAE, 2015 WL 4164787, *9 (W.D. Tex. July 9, 2015) (citation omitted). Here,
where Plaintiff provided substantial independent evidence to support its contentions concerning
Nissen’s conduct, a negative inference can appropriately be taken. See, c.f. State Farm v.

Gutterman, 896 F.2d at 119 Id. at 119 n.3 (“At least two courts have declined to draw the inference

at all where the party relying on the inference provided no independent evidence to support it.”).
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V. CONCLUSION

For the foregoing reasons, Nissen’s motion for summary judgment should be denied.

Date: May 5, 2023.
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JAVIER AMBLER, Sr., et al. §
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§
V. § CIvIL ACTION NoO. 1:20-cv-01068-LY

§ JURY DEMANDED
MICHAEL NISSEN AND CITY OF §
AUSTIN, §
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FOR SUMMARY JUDGMENT

Exhibit 16

Excerpt from APD’s Computer Aided Dispatch (CAD)
Report
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AUSTIN POLICE DEPARTMENT

CAD Call HARDCOPY
CP# 2019-870090

Narrative Text

Type COMPLAINT COMMENT
Subject CAD Complaint Comments
Author AP7966 - KNIGHT, JENNIE
Related Date Mar-28-2019 *****

03/28/2019 01:26:40AP7966 WILCO IN PURSUIT OF VEH //ORIGINAL STOP WAS EOR
HAVING HIGH BEAMS ON // 28 - VVF4DV - 2015 HONDA CARRY ALL WHITE IN COLOR

03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019

01
01
01
01
01
01
01
01
01
01
01
01
01

:26:
:27:
:27:
227
:27:
:27:
:28:
:28:
:28:
:28:
:28:
:28:
:29:

53AP7966
11AP7966
11AP6277
34AP7966
40AP7966
58AP7966
08AP6277
21AP7966
27AP7966
36AP7966
38AP8693

ON WILCO CALL 1

ASKING IF THEY CAN PATCH TO REG LAW 1
CCcC

HEADING EB ON WELLS BRANCH

HEADING TO 35

SM DISP SEE 190870090 - GB WILCO PURSUIT INTO APD
SM WC, LT632 SEE 190870090 IN EDWD

90 MPH - LIGHT TRAFEIC SB ON 35

ON REGIONAL LAW 1

35 SB NOW COMING UP ON. PARMER

GBD EDWD

59LT632 CLR

O0AP7966

# 3 LANE SB -

03/28/2019 01:29:05AP7966 ON 35 STILL
09WC5 CLR

03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019

01
01
01
01
01
01
01

01:
01:
01:
0l:
01:
01:

:29:
:29:
:29:
:29:
:29:
:29:
:29:
30:
30:
30:
30:
30:
30:

10AP8306
32AP7966
44AP7966
47AP8732
51AP8297
52AP7742
00AP9017
06AP8327
14AP7966
16AP8714
28AP8855

35LT643 CLR,
FOR, APD UNITS MAY NOT ENGGE IN TEH PURSUIT,

GBD IDA

PASSING BRAKER STILL SB

NOW IN EXCESS OF 100 MPH

GBD APT

E805 GBD HENR

E805 GBD BAKR

E805 GBD ADAM

GBD GRGE

WILCO REQ SPIKE STRIPS

E805 GB'D FRNK

GB'D CHAR

SINCE THIS IS NOT AN OFFENSE THAT WE CAN PURSUE
BUT MAY ASSIST WITH STOP STICKS

OR AT THE TERMINATION OF THE PURSUIT

03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
TO REG LAW
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019

0d1:
01:
01:
01:
01:
01:

1

01:
01:
01:
01:
01:

31:
31:
31:
31:
31:
31:

32:
32:
32:
32:
33:

06AP7966
21AP8480
25AP8855
32AP8693
33AP8855
42AP8306

13AP8693
25AP7966
41AP8693
49AP7966
09AP7966

TAKING RUNDBERG EXIT

E805 GBD DAVD

BACKED UP E805 WITH AIR2

BACKED UP E805 WITH E808

AIR2 SWITCHING TO REG LAW 1

I809 SETTING UP AT AIRPORT/35 W SPIKES... WSITCHING
E808 HEADED ON THE SVRD SB

COMING UP TO ANDERSON LANE

E805 STILL SB ON THE SVRD // HEADING INTO IDA
LIGHT TRAFFIC // APD BEHIND WILCO UNIT

35 FRONTAGE NOW..STILL SB

For AP4191

Printed On Sep-07-2022 (Wed.)

Page 6 of 13
COA 0182
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AUSTIN POLICE DEPARTMENT

CAD Call HARDCOPY
CP# 2019-870090

TITLE 01400242184081521 ISSUED 07/08/2015 ODOMETER 596 REG DT 07/24/2017
2015, HOND,PIL,LL, S5FNYF3H38FB027880,PASS-TRK, COLOR: WHI, PRICE $ 33670.00 PREV
OWN CLEO BAY HONDA KILLEEN TX OWNER JAVIER AMBLER JR, ID#=N/A, JAVIER AMBLER SR,
5703 SULFUR SPRINGS DR, ,KILLEEN,TX, 76542 LIEN 06/09/2015,AMERICAN HONDA
FINANCE CORP,,PO BOX 997512, ,SACRAMENTO,C

A,95899 PLATE AGE: 2 LAST ACTIVITY 08/05/2017 RENEW OFC: 014 REMARKS

ACTUAL MILEAGE.DATE OF ASSIGNMENT:2015/06/09.PAPER TITLE. MRI: 92177847

IN: MVDWS 9192 AT 28MAR2019 01:53:06 OUT: ASX1l 1508 AT 28MAR2019 01:53:06
[SHARED]

03/28/2019 01:54:42AP8306 BACKED UP I809 WITH I890 [SHARED]

03/28/2019 01:55:44EM3008 ENG18 >>>CPR IN PROGRESS<<< [SHARED]

03/28/2019 01:56:10PAGINGSERVICE PAGING GROUPS NOTIFIED:ALL — ACTIVE 911
[SHARED]

03/28/2019 01:56:23FD002497 ENG18 REQUESTING SECOND UNIT FOR CPR [SHARED]
03/28/2019 01:57:32EM2144 [PAGE] *****ADDITIONAL FIRE UNIT NEEDED****x*
[SHARED]

03/28/2019 01:59:06AP8306 SECONDARY LOCATION FOR I890: BETHUNE AVE / E ST
JOHNS AVE, BETHUNE AVE / E ST JOHNS AVE,AUSTIN, TX 78752. [SHARED] 03/28/2019
01:59:28AP8306 BACKED UP I809 WITH I803 [SHARED]

03/28/2019 02:13:33AP8624 M14 PALMER,JAKE EM2808..... ROSENACKER, KRISTY EM2571
[SHARED]

03/28/2019 02:14:39AP8624 ENG18 ANGUIANO,CARLO FD002049....LEDET, EUGENE
FD002354....RONQUILLO, JERRY FD002366....TAYLOR, JAMES FD002103 [SHARED]
03/28/2019 02:17:16AP8732 QNT18 PERSONNEL: ETHEREDGE, JONATHAN FD1603 //
JOHNSON, SCOTT FD 1702 // LISCANO JR, ARTURO FD2356 // PUTMAN, SKYLAR FD1488
[SHARED]

03/28/2019 02:17:36AP8732 DCO5 PERSONNEL: MARTIN, JAMES EM1497 [SHARED]
03/28/2019 02:21:2410E905 .TRANSPORTED PERSON GENDER IS MALE [SHARED]
03/28/2019 02:21:56EM3008 DCO05 WILL BE TRANSPORTING WITH CPR IN PROGRESS.
CLOSEST FAC IS DSMC Q@ .06:09 [SHARED]

03/28/2019 02:23:38AP8732 M14 XPORT'G TO DELL SETON [SHARED]

03/28/2019 02:24:15AP8732 [PAGE] PROBLEM CHANGED FROM *ASSIST NON

EMERGENCY TO XASSIST OTHER POLICE AGENCY BY AUSTIN PD [SHARED]

03/28/2019 02:32:31AP8624 I890 SM OOC PLS PAGE SIU FOR I890 REF 190870090

[SHARED]
03/28/2019 02:35:13AP8306 SGT GRIFFIN AP4670 PAGED FOR I890 [SHARED]
03/28/2019 02:43:46AP8306 SM EDWD,CHAR PER LT732... ALL UNITS ONSCENE SHOULD

KILL THEIR BODY WORN' CAMERAS AND DMAVS [SHARED]

03/28/2019 02:50:11I803 TOD 0237 DR. HURST [SHARED]

03/28/2019 02:53:10ENG18 [FIRE] HAS CLOSED THEIR INCIDENT [19031937]
03/28/2019 02:54:28AP6277 CCC ON UPDATE [SHARED]

03/28/2019 02:54:47AP6277 SM WC SEE UPDATE IN 190870090 IN IDA [SHARED]
03/28/2019.02:54:49AP8306 I890 SM OOC PLS HAVE ONCALL IA DET 21 I890 @
***2 OCA 190870090 [SHARED]

03/28/2019 03:00:10AP8306 IA931/BEALAND AP4413 PAGED FOR I890 [SHARED]
03/28/2019 03:01:3810E905 [AUSTIN-TRAVIS COUNTY EMS] HAS CLOSED THEIR INCIDENT
[19087-00109]

03/28/2019 03:11:07AP6277 APD CITIZEN DEATH PAGE SENT PER WC5 [SHARED]
03/28/2019 03:12:57AP6277 VH2/HORN AP2764 PAGED FOR NOTIFICATION PER WC5

For AP4191  Printed On Sep-07-2022 (Wed.) Page 9 of 13
COA 0185
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FILED
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CLERK, U.S. DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT WESTERN DISTRICT OF TEXAS
FOR THE WESTERN DISTRICT OF TEXAS BY: pg

AUSTIN DIVISION DEPUTY
JAVIER AMBLER, Sr., et al. §
Plaintiffs, §
§

V. § CIVIL ACTION NoO. 1:20-cv-01068-LY
§ JURY DEMANDED

MICHAEL NISSEN AND CITY OF §
AUSTIN, §
Defendants. §

PLAINTIFFS’ RESPONSE TO DEFENDANT CITY OF AUSTIN’S MOTION FOR
SUMMARY JUDGMENT

The City of Austin’s motion for summary judgment, Doc. 165, should be denied.
L. SUMMARY OF THE RESPONSE

The Court should deny the City of Austin’s motion for summary judgment as to Plaintiffs’
Americans with Disabilities Act, Rehabilitation Act, and 42 U.S.C. § 1983 excessive force claims
for the following three reasons:

First, the City is liable under the ADA and RA. Ambler was subdued and posed no threat
by the time Nissen arrived, so the area was secure and the City’s officer, co-Defendant Austin
Police Department Officer Michael Nissen, was not permitted to discriminate against Ambler
because of his disabilities. But Nissen did so anyway: Nissen knew Ambler was disabled both
because he saw Ambler was morbidly obese and he heard Ambler say he had congestive heart
failure. Nissen knew from his training that both disabilities meant he and Williamson County
Sheriff’s deputies were imperiling Ambler’s life with their unnecessary restraint tactics, as both
conditions impaired Ambler’s ability to breathe and survive while the officers pressed Ambler
prone and face-first into the pavement. Nissen also knew from Ambler’s begging Nissen to help

him because, “I can’t breathe.” Despite this, Nissen refused to make accommodations by relenting
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or at least modifying his restraint tactics. Nissen did not do anything to reduce the risk such as
simply rolling Ambler over or sitting him up, much less stop using unnecessary force—all
accommodations which were reasonable and would have saved Ambler’s life. The City thereby
failed to reasonably accommodate Ambler’s known disabilities—intentionally discriminating
against Ambler and killing him because of his disabilities.

Second, the City also violated § 1983. Nissen violated Ambler’s constitutional rights by
using excessive force and by failing to intervene to stop the two deputies’ excessive and deadly
force. Nissen’s misconduct flowed directly from longstanding problems with the City’s
supervision and training. In particular, APD never disciplined any officer for failing to intervene,
despite recognizing that this failure would promote exactly the misconduct at issue in this case,
and also never fixed a toxic “warrior” training regimen it put Nissen through, before Ambler’s
death. The City has candidly acknowledged these deficiencies—but it also knew of them at the
time, as the City repeatedly saw its officers violate the Constitution as a result of the same issues
for many years before Ambler’s death. The City’s failure to correct its longstanding, known
unconstitutional policy failures before Ambler’s death evinces deliberate indifference—satistying
the standard for municipal liability.

Finally, the City unjustifiably permitted the destruction of key video evidence in this case,
despite knowing there was an ongoing criminal investigation and a likelihood of civil litigation.
Thus, a reasonable jury could conclude that this evidence was highly unfavorable to the City, and
that this inference independently creates a fact issue precluding summary judgment.

Accordingly, if the material fact disputes are resolved in Plaintiffs’ favor, then the City is
liable for disability discrimination and violating Ambler’s constitutional rights, so its motion

should be denied.
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1. FACTS IN THE LIGHT MOST FAVORABLE TO NON-MOVANT!

On March 28, 2019, Javier Ambler II, unarmed, was brutally killed by police while he
begged “I can’t breathe.”

A. APD’s officer helped Williamson County deputies kill Ambler.

After a roughly twenty minute vehicle pursuit which began after Ambler allegedly had his
high beams on, Ambler’s vehicle hopped a curb and collided with a fixed object.> As Williamson
County Sheriff’s deputies Zachary Camden and James Johnson approached, Ambler stepped out
of his crashed vehicle, raised his hands in the air, and began stepping backward toward the street—
showing the deputies he intended to surrender.* Nevertheless, Johnson fired his TASER at Ambler
while he stood with his hands up, shocking him multiple times and causing him to fall.’> Both
deputies then struck Ambler with their knees and held him face down to the ground while he
begged for medical help.® Defendant Austin Police Department Officer Michael Nissen arrived in

the midst of the ongoing forcible restraint about thirty seconds after Ambler exited the vehicle.’

! Plaintiffs refer to and incorporate their response to Nissen’s motion for summary judgement,
Doc. 183, for a more detailed discussion of the underlying misconduct by Nissen and the deputies.
2 Ex. 3, Body-Worn Camera, 0:56 duration (T06:46:45-46Z timestamp); Ex. 6, Autopsy Report,
pp. 2—4; Ex. 10, Kadar Declaration, p. 2; Ex. 15, Baden Declaration, Report pp. 5—6. Exhibit 3 was
published by KVUE with captions and redactions, while Exhibit 4 is a clean excerpt from what
the City produced in this litigation. The timestamps in the top right are the same in both exhibits,
and references to either should be construed as a reference to both. Exhibit 15 references are all to
the numbered pages of the attached report.

3 Ex. 16, CAD Report, at COA 0182.

4 Ex. 5, Dash Camera Footage, timestamp 01:45:45-53. The dash camera is cited by the timestamp
on the bottom right of the screen. Deputies Johnson and Camden are currently under indictment
for manslaughter related to the killing of Javier Ambler, II. Ex. 8, Travis County Indictment of
James Johnson, D-1-DC-20-900070; Ex. 9, Travis County Indictment of Zachary Camden, D-1-
DC-20-900069.

3 Ex. 5, Dash Camera Footage, 01:45:49-1:46:36.

6 Ex. 5, Dash Camera Footage, 01:45:49-1:46:36.

7 See Ex. 3, Body-Worn Camera, 1:48-3:01 (T06:46:37-47:51).
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Nissen confirmed Ambler’s vehicle was empty, then turned to assist the deputies in
restraining Ambler.® Obeying the deputies’ commands, Ambler was beginning to lay face down
when Nissen arrived, and, by the time Nissen turned his attention to Ambler, Ambler was on his
stomach on the pavement with one deputy on top of him.’

Next, in Nissen’s presence, and clearly audible on Nissen’s chest-mounted camera as well
as a nearby deputy’s chest-mounted mic, Ambler told the officers three times, “I have congestive
heart failure.”!” This was true, as reflected by Ambler’s medical records.!! Ambler also weighed
over 400 pounds, making him morbidly obese, and this fact was immediately evident to Nissen,
who addressed Ambler as “big man” and later reported he was “heavy-set.”!?> These health
conditions had emergently impaired Ambler’s ability to breathe in the past.!* After the police held
him face down on the ground, he twice begged “please,” and said, “I can’t breathe,” at least five
times.'"* When the officers did not relent in their pressure, Ambler instinctively struggled to provide

leverage to his lungs by keeping at least one elbow on the ground.!® Nissen knew that Ambler

8 Ex. 3, Body-Worn Camera, 1:27-1:32 (T06:46:17-21); Ex. 5, Dash Camera Footage, 01:46:20—
29.

? Ex. 13, Nissen Interrogatory Responses, 12-13; Ex. 3, Body-Worn Camera, at 2:02 (T06:46:25).
19 Ex. 3, Body-Worn Camera, 1:30-1:31 (T06:46:20-21), 1:37-1:38 (T06:46:28-29), 1:40-1:41
(T06:46:29-30) 1:53—1:57 (T06:46:28-31), 2:00-2:04 (T06:46:44-47), 2:15-2:17 (T06:46:50—
54, T06:47:05-07); Ex. 5, Dash Camera Footage, 01:46:23-24, 01:46:30-31, 01:46:32-33,
01:46:34-35, 01:46:48-49, 01:47:08-09; Ex. 2, Nissen Deposition, 146:3-5, 284:24-285:3 (Nissen
heard “I have congestive heart failure” on the video but claimed he did not hear it on scene although
he was present); 286:20-25 (Ambler said it a second time, “louder than the first time”).

T Ex. 18, St. David’s Medical Records, AMBLERO000159.

12 Ex. 3, Body-Worn Camera, 1:43-44 (T06:46:33-34Z7), 3:35-40 (T06:48:25-30); Ex. 2, Nissen
Deposition, 70:18-21, 171:21-25, 286:5-14; Ex. 6, Autopsy Report, p. 5 [COA 052264].

13 Ex. 18, St. David’s Medical Records, AMBLER000261 (“Obese Respiratory: Hypoxic on room
air.”).

14 Ex. 3, Body-Worn Camera, 1:41-1:42 (T06:46:31-32), 1:54-55 (T06:46:43-44), 1:56
(T06:46:46), 2:03—-04 (T06:46:52-53), 2:15-16 (T06:47:05-06).

15 Ex. 5, Dash Camera Footage, 1:45:58-1:47:22; Ex. 3, Body-Worn Camera, 2:00-39
(T06:46:49-47:28); Ex. 1, Clark Report, 27; Ex. 10, Kadar Declaration, 2.
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“experienced some sort of medical episode” and heard Ambler state that he was “not resisting.”!®
Nissen admitted Ambler was never violent."”

Despite knowing that Ambler’s health problems would make him vulnerable to injury and
death from the prone restraint,'® and knowing he had to be alert to complaints about difficulty
breathing,' Nissen ignored all of Ambler’s pleas and instead helped the deputies forcibly restrain
him in that position, which further restricted Ambler’s ability to breathe.?’ Nissen continued to
apply force to Ambler’s left and right arm to pull his hands behind his back.?! Johnson announced
his intention to TASER Ambler again and then did so.?? Nissen did not intervene when he heard
Johnson announce his plan, nor when he heard the sounds of the TASER.*

After the last TASER deployment, Ambler became limp, silent, and unconscious.?*
Nonetheless, Nissen pushed the back of Ambler’s neck with his hand and pressed his knee into
Ambler’s upper back, continuing to force Ambler’s face and chest into the pavement.?> Nissen’s
application of direct pressure against the back of Ambler’s neck and back further restrained his

ability to breathe.”¢ Petechial hemorrhage in Ambler’s eyes indicated he was suffocating from the

16 Ex. 2, Nissen Deposition, 145:23-24, 140:12-14, 288:6-8 (Ambler repeated “I am not resisting”
in response to Nissen stating “Stop resisting”); Ex. 3, Body-Worn Camera, 2:03—04 (T06:46:53—
54).

17 Ex. 2, Nissen Deposition, 94:24-95:5, 222:21-22; see also id. at 226:12-13 (no weapons in plain
view); 227:5-16) (no weapons or people in Ambler’s car).

8 Ex. 2, Nissen Deposition, 61:6-23, 63:3-25, 64:17-23, 70:9-17, 72:8-15, 103:14-20, 106:17-23,
169:7-11, 218:25-219:7; Ex. 11, Staniszewski Deposition, 126:23-127:4, 131:20-134:3.

19 Ex. 2, Nissen Deposition, 104:14-20, 113:6-10, 123:3-6; see also Ex. 11, Staniszewski
Deposition, 129:11-16 (trained to consider when a person says “I can’t breathe”).

20 Ex. 10, Kadar Declaration, 2.

21 Ex. 2, Nissen Deposition, 142:15-16, 176:8-11, 179:15-16; Ex. 13, Nissen Interrogatory
Responses, 12-13.

22 Ex. 3, Body-Worn Camera, 2:39 (T06:47:29), Ex. 2, Nissen Deposition, 93:22-25, 94:1-4.

23 Ex. 2, Nissen Deposition, 94:5-8.

24 Ex. 3, Body-Worn Camera, 2:40 (T06:47:29); see also Ex. 15, Baden Declaration, p. 5.

25 Ex. 3, Body-Worn Camera, 2:55-58 (T06:47:45-48); Ex. 2, Nissen Deposition, 126:4-10.

26 Ex. 10, Kadar Declaration, 2.
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pressure to his neck.?” Hemorrhage in Ambler’s upper back where Nissen applied his knee suggests
there was significant pressure, which would have stopped the chest from expanding.?® Nissen knew
these types of force could impair breathing.?® Overall, Nissen was present for two minutes of the
use of force, with his own hands on Ambler for 85 seconds, before he relented.*

The officers eventually rolled Ambler onto his side—long after he was unconscious.’! Had
the officers paused or stopped their restraint earlier, turned Ambler over onto his side, or placed
him in a tripod sitting position, then more than likely he would not have died.*> Minutes after
Ambler went fully unresponsive, Nissen finally, belatedly, voiced concern that Ambler was
experiencing a medical episode; thereafter, the officers eventually attempted to render aid and call
EMS ** About three and half minutes after Ambler had become limp from the last TASER, the
officers began chest compressions on Ambler after confirming he had no pulse.?* It was too late;
Ambler had died, and resuscitative efforts failed.®

The Travis County Medical Examiner performed Ambler’s autopsy, classified his death as
a homicide, and found that Ambler died of congestive heart failure associated with morbid obesity
“in combination with forcible restraint.”3¢ The examiner explains that the forcible restraint,
pressure to Ambler’s back, and TASERs can “markedly exacerbate underlying cardiovascular

disease, leading to an arrythmia.”*” The examiner further identified a possible “component of

27 Ex. 6, Autopsy Report, p. 3.

28 Ex. 10, Kadar Declaration, 2.

29 Ex. 2, Nissen Deposition, 105:8-13, 106: 3—14, 107:11-18.

30 Ex. 3, Body-Worn Camera, T06:46:05-48:07.

31 Ex. 5, Dash Camera Footage, 1:48:15.

32 Ex. 10, Kadar Declaration, 2-3; Ex. 15, Baden Declaration, 5-6.
33 See Ex. 2, Nissen Deposition, 309:23-310:3; 325:4-6.

34 Ex. 3, Body-Worn Camera, 6:12 (T06:51:02).

35 Ex. 6, Autopsy Report, p. 2; Ex. 15, Baden Declaration, pp. 6-7.
36 Ex. 6, Autopsy Report, p. 2.

37T Ex. 6, Autopsy Report, pp. 3—4.
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asphyxia” from the restraint, pointing to petechial hemorrhages in Ambler’s eyes.*® Plaintiffs’
expert pathologist Dr. Michael Baden, MD, opines that the restraint impaired Ambler’s ability to
breathe as he called out four times; that he lost consciousness and was lifeless in less than three
minutes after the restraint was started; that Ambler died of restraint asphyxia that caused terminal
respiratory and cardiac arrests; and that but for the way the physical force and tasers were
employed he would not have died when he did.* Plaintiffs’ retained intensive care physician, Dr.
Aran Kadar, MD, concurs.*®

B. Austin Police Department’s Long History of Excessive Force.

Killing Ambler was certainly not the first time APD officers used grossly excessive force
on civilians, particularly when those officers were in groups. The numerous similar (and infamous)
incidents from the ten years before Ambler’s death include:

On May 11, 2009, then-Officer Leonardo Quintana shot both Nathaniel Sanders and Sir
Smith after approaching their car while they were asleep—Sanders died, Smith survived.*!
Quintana and another officer came up on the car from behind, and could tell through the car
windows that both occupants were asleep.*? Instead of making a plan, communicating with his
partner, or identifying himself as police, Quintana woke Sanders, saw that Sanders had a pistol in
his waistband, unsuccessfully tried to grab it, then backed away and opened fire on the car, killing
Sanders.*? Smith, unarmed and suddenly under fire, awoke from sleeping and tried to escape by

running from the car. Instead of letting Smith escape to safety, Quintana shot him while Smith was

38 Ex. 6, Autopsy Report, pp. 3—4.

39 Ex. 15, Baden Declaration, 5-6.

40 Ex. 10, Kadar Declaration, 2-3.

41 Ex. 59, Keypoint Government Solutions, Report on Officer Involved Shooting of May 11, 2009
(Sep. 30, 2009), pp. 3—4 [AMBLER007616—AMBLERO007777].

“21d. at 19.

BId at 21-22, 40-41.
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fleeing, unarmed, and posed no danger to anyone.** The police chief only disciplined Quintana
only for failing to activate his squad car’s video camera, rejecting an internal recommendation to
discipline him for his poor tactics that ultimately led to deadly force.*® Tellingly, the City paid
Sanders’ family $750,000 and Smith $175,000.*¢ Quintana’s partner and the other officer present
did nothing to stop the improper tactics or excessive force throughout the ordeal. Despite this, the
City did not even investigate whether they should have intervened to stop the use of deadly force.*’

On November 28, 2010, APD officers John Gabrielson and Justin Berry used force on Alan
Licon.*® Gabrielson and Berry watched Licon crash a pickup truck into a light pole and then back
up; Gabrielson followed the truck into traffic and aimed his firearm at Licon.*® Licon put his hands
up; Gabrielson kept his gun aimed at Licon while Berry drew his TASER and also aimed it at
Licon.’® Licon complied with commands by exiting the vehicle and dropping to his knees; Berry
then pulled him to the ground and put his foot on Licon’s back.>! Two other APD officers arrived
and observed the arrest from that point onward.>? Despite Licon’s compliance throughout,
Gabrielson then put his own foot on Licon’s “upper back or his neck,” then pointed his pistol an
“inch or two” from Licon’s head and threatened to “fucking blast him” and “I’ll blow your fucking
head off.”> Berry did nothing, so eventually one of the recently arrived officers interceded—

because they believed Licon “wasn’t presenting any ... physical threat to anybody. He was prone

4 Id. at 23.

4 Id. at 98; Ex. 60, Sanders and Smith Shooting IA Excerpt, 1, [COA 175310], 113 [COA 175424],
117 [COA 175428].

46 Ex. 61, City Council Minutes (Aug. 25, 2011), pp. 13, 17.

47 See generally Ex. 61, Sanders and Smith Shooting TA Excerpts.

4 Ex. 62, Licon Use of Force IA Report, 2-3 [COA 175497-98].

49 Ex. 62, Licon Use of Force IA Report, 2 [COA 175497].

S0 Ex. 62, Licon Use of Force IA Report, 2-3 [COA 175497-98].

I Ex. 62, Licon Use of Force IA Report, 3, 9-10 [COA 175498, 504-505].
52 Ex. 62, Licon Use of Force 1A Report, 3 [COA 175498].

33 Ex. 62, Licon Use of Force IA Report, 5, 7, 9 [COA 175500, 502, 504].



Case 1:20-cv-01068-DII-SH Document 203 Filed 07/06/23 Page 9 of 268

down ... lying on the sidewalk, ... I feel that we needed to come in, take control of the scene.”*

Thus, the two other officers physically pushed Gabrielson’s gun away so they could handcuff
Licon.>> APD suspended Gabrielson for five days for violating the use of force policy, but did not
even investigate Berry—despite the fact that he admitted to helping use force and failed to
intercede.>®

On April 29, 2011, APD officers Eric Copeland and Russell Rose used excessive force
against Carlos Chacon when he called 911 to report he was the victim of an armed robbery.>’
When Copeland and Rose arrived and saw Chacon, they immediately brandished their firearms
before saying a word.>® The officers were angry even as Chacon complied with their initial
commands, and only quickly escalated from there to adorn their angry commands with profanity.>’
The officers ordered him to both “get on the fucking ground now” and “don’t fucking move”—so
Chacon tried to comply with the contradictory orders by lowering himself to the ground slowly,
but the officers forced Chacon to the ground. Copeland and Rose then escalated to punching and
electrocuting Chacon with a TASER.® In reviewing the undisputed facts from the video, Judge
Sparks concluded that “[b]oth officers’ involvement in the entire struggle could likely have been

avoided had the officers behaved reasonably,” and “[i]t was, after all, the officers who escalated

>4 Ex. 62, Licon Use of Force IA Report, 7 [COA 175502].

35 Ex. 62, Licon Use of Force 1A Report, 7 [COA 175502].

36 See Ex. 62, Licon Use of Force IA Report, 1, 9-10 [COA 175494, 504-505].

7 Ex. 63, Dash Camera Video of C. Chacon Arrest, 0:00-0:06, available at
https://www.youtube.com/watch?v=Y-IM2locw18 (Excerpt from 1:25 to 5:41).

38 Chacon v. City of Austin, No. 1:12-cv-00226-SS, 2013 WL 2245139, *11 (W.D. Tex. May 21,
2013).

39 Chacon v. City of Austin, No. 1:12-cv-00226-SS, 2013 WL 2245139, *2-3 (W.D. Tex. May 21,
2013); Ex. 63, Dash Camera Video of C. Chacon Arrest, 2:10-2:21 available at
https://www.youtube.com/watch?v=Y-IM2locw18 (Excerpt from 1:25 to 5:41).

014,



Case 1:20-cv-01068-DII-SH Document 203 Filed 07/06/23 Page 10 of 268

the situation by drawing their weapons and shouting profanity.”! The Fifth Circuit affirmed®? and
a jury found against the officers on May 13, 2015.%° Yet APD never disciplined Copeland or Rose
for abusing Chacon.®* APD did not investigate either of them for failing to intervene.®

On May 30, 2011, Officer Nathan Wagner fatally shot Byron Carter, Jr., a 20-year-old
Black man. Carter was in a vehicle driven by L.W., a Black 16-year-old child, while exiting a tight
parallel parking space after 11:00 pm.%® Unbeknownst to Carter and L.W., Wagner and his partner
were nearby on foot, and had been following Carter and L.W. surreptitiously and without
suspecting the young men of any crime.®” L.W. heard Carter say, “go,” in a fearful tone, so he
accelerated out of the parking space. Although there was no danger, Wagner fired his weapon five
times into the driver’s side doors as the car drove away.®® Wagner’s shots wounded L.W. and killed
Carter.® Wagner’s partner did nothing to intervene and stop the shooting, even as the car drove
away. % In ensuing excessive force litigation, Judge Yeakel denied summary judgment to
Wagner.”! Although neither officer was disciplined by APD, then-Police Monitor Margo Frasier

and a Citizen Review Panel told the chief that the shooting was unjustified.”> APD never

1 Id. at *15 (emphasis in original).

2 Chacon v. Copeland, 577 Fed. Appx. 355 (5th Cir. 2014).

8 Chacon v. City of Austin, No. 1:12-cv-00226-SS, 2013 WL 2245139, *2-3.

4 1d. at *4.

5 Ex. 11, Staniszewski Deposition, 103:14—17.

6 Carter v. Nathan Wagner & the City of Austin, A-11-CV-887-LY, 2013 WL 12121445, at *2
(W.D. Tex. May 20, 2013).

87 1d. at *1.

8 1d. at *2.

 Id.

0 1d.

1 Id. at 4-5.

2 See Ex. 58, Frasier Deposition, 74:15-75:7; Ex. 65, Tony Plohetski, Citizens panel calls for
firing of officer, Austin-American Statesman (Jan 22, 2012); Ex. 23, Use-of-Force Related
Discipline List.

10
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investigated Wagner’s partner for failing to intervene.”?

On June 7, 2012, at least three officers used excessive force against Pete Hernandez, whose
only “crime” was exiting a Wal-Mart store. As Hernandez walked through the parking lot, a police
officer suddenly yelled from behind him to “stay,” and then, “get on the ground.”’* Hernandez
stopped—he testified that all he heard was to “Move out of the way,” not “get on the ground.””>
Then, less than four seconds after the first command, Officer John Sikoski ordered his colleagues
to “grab him.” Officer Jesus Sanchez executed a flying tackle into Hernandez, slamming him into
the ground. Officer Robert Escamilla then stepped on Hernandez’s hand.”® The City found the
officers did not violate any policies.”” (Albeit, without even investigating whether the officers
failed to intervene.”®) Magistrate Judge Austin recommended denial of summary judgment on the
excessive force claims against Sikoski, Sanchez, and Escamilla, and that recommendation was
adopted by Judge Yeakel.”” A jury found Sanchez used excessive force, awarding Hernandez
$877,000 (later reduced on remittitur).®® APD never investigated any of the officers for failing to
intervene to stop the initial use of force nor its escalation.®!

On December 20, 2013, co-Defendant Nissen as well as APD officers Cassandra Langston

and Chance Bretches were sent to an apartment in search of Jason Brown, whom Williamson

73 Ex. 11, Staniszewski Deposition, 104:6-10, 106:19-24.

"4 Hernandez v. the City of Austin, No. A-14-CV-492-LY, 2015 WL 7301180, *3 (W.D. Tex. Nov.
17, 2015).

5 Ex. 70, Hernandez Deposition, 39:2-40:8 (testifying police told him, “Move out of the way,”
and he complied), 45:6—17 (did not hear other commands).

'S Hernandez v. the City of Austin, No. A-14-CV-492-LY, 2015 WL 7301180, *4.

"T1d. at *7.

"8 Ex. 11, Staniszewski Deposition, 104:11-16, 106:19-24.

9 Id. at *8; Hernandez v. Sanchez, No. 1:14-CV-492-LY, 2015 WL 12670886, at *2 (W.D. Tex.
Dec. 21, 2015).

80 Ex. 43, Hernandez v. the City of Austin, No. A-14-CV-492-LY, Doc. 112 (W.D. Tex. Feb. 8,
2016).

81 Ex. 23, Use-of-Force Related Discipline List.

11
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County said was involved in a domestic disturbance, to arrest Brown.?? Instead of Brown, the
officers encountered Hunter Pinney, who lived at the apartment.®’ The officers knocked on the
door persistently and demanded that Pinney come out. When Pinney complied, he told the officers
his name. Instead of letting Pinney re-enter the apartment he had just voluntarily exited to get his
ID and prove the officers were at the wrong address, the police suddenly grabbed Pinney and,
Nissen claims, demanded that Pinney allow them to frisk him for weapons.® When Pinney “began
to tense up” and “pull away,” the officers escalated their use of force and ultimately Nissen struck
Pinney with his knee and electrocuted Pinney with a TASER.®®> Although APD officers charged
Pinney with resisting arrest, those charges were dismissed and the City settled Pinney’s ensuing
lawsuit against Nissen and the other officers.®® Nissen and the other officers were not disciplined
for their uses of force or investigated for failing to intervene.®’

In March 2014, APD Sgt. Greg White shot Jawhari Smith, a young black man, after
confronting Smith when Smith was holding a small BB gun. Smith honestly and immediately told
White that the “pistol” was just a BB gun and held it up in his right hand over his head, according
to White.3® Smith reported that he quickly dropped the BB gun on the ground.?® White disagreed,
claiming Smith still kept his right hand holding the BB gun above his head.’® Nonetheless, instead

of giving Smith time to comply, White shot Smith, though his patrol car audio recording shows

82 Ex. 72, Pinney Report, p. 13.

8 Ex. 2, Nissen Deposition, 28:12—15.

8 Ex. 2, Nissen Deposition at 28:16-29:11.

85 Ex. 2, Nissen Deposition at 29:5-14, 42:12—-14.

86 Ex. 2, Nissen Deposition at 32:18-22; Ex. 74, Pinney Complaint; Ex. 73, Pinney Motion to
Dismiss.

87 Ex. 23, Use-of-Force Related Discipline List.

88 Ex. 76, White Deposition, 97:9-24; see also Ex. 75, Dash Camera Footage with audio from J.
Smith.

8 Ex. 77, Smith Deposition, 91:18-21.

%0 Ex. 76, White Deposition, 97:9-98:23.

12
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White gave Smith less than two seconds to comply with his commands.”® APD did not discipline
White, but the City paid Smith a settlement.*?

On February 4, 2015, APD Sergeant Adam Johnson and APD Officer Patrick Oborski were
conducting a blood draw of Caroline Callaway with Sheriff’s deputies and a nurse.”* Callaway, a
140-pound, 22-year-old woman, was placed into a restraint chair in a padded room with several
deputies, the two APD officers, and a nurse. Although Callaway did not resist, she was placed in
a mask that covered her entire face, impeding her ability to see and breathe.®* This induced a panic
attack, causing her to involuntarily shake. Sergeant Johnson placed his boot under her restrained
arm to further pin it in place. A Sheriff’s deputy applied a chokehold to Callaway.?> Oborski knew
Callaway had been diagnosed with anxiety, but did not speak up. Neither Johnson nor Oborski
intervened to stop the use of excessive force.”® In ensuing litigation by Callaway, Judge Sparks
denied summary judgment to Johnson and Oborski because they stood by and did nothing despite
the face mask and chokehold.”” APD never investigated the officers for failing to intervene.”

On February 9, 2015, APD Officers Manuel Jimenez, Michael Nguyen, and Rolando
Ramirez approached Grady Bolton after Bolton was told to leave a bar on 6th Street.”” Jimenez

escalated the encounter by suddenly grabbing Bolton’s wrist, twisting it behind Bolton’s back, and

1 Ex. 75, Dash Camera Footage with audio from J. Smith, 1:23-1:25.

92 Ex. 78, Joint Advisory Concerning Settlement in Jawhari Smith Shooting; see Ex. 23, Use-of-
Force Related Discipline List.

9 Callaway v. Travis Cty., No. A-15-CA-00103-SS, 2016 WL 4371943, at *2 (W.D. Tex. July 28,
2016).

% 1d.

S 1d.

% 1d.

7T1d. at *11.

9% Ex. 11, Staniszewski Deposition, 104:17-21, 106:19-24.

% Bolton v. City of Austin, No. A-17-CA-077-SS, 2018 WL 2392557, at *1 (W.D. Tex. May 25,
2018).

13
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then kicking out Bolton’s legs. Instead of intervening to stop Jimenez, Johnson joined in the use
of force, including by hitting Bolton in the neck. Next, Nguyen also did nothing to stop the force,
instead joining and repeatedly kicking Bolton with knee strikes. In ensuing litigation by Bolton,
Judge Sparks denied summary judgment to Jimenez, Nguyen, and Ramirez. ! APD never
investigated the officers for failing to intervene.!%!

On February 15, 2015, Joseph Cuellar, who was intoxicated, encountered a “phalanx” of
APD officers on horseback on 6th Street, while APD Detective Otho Deboise stood nearby.!??
When Cuellar did not immediately yield to the horses, the officer riding ordered him to back away.
Cuellar complied, but in a dancing motion. Cuellar then “danced” back towards one of the
horses.!? Deboise reacted by advancing and grabbing Cuellar when he was one to three yards
from the horse, and throwing him to the ground. None of the other three officers intervened to stop
Deboise or assist Cuellar. Deboise initially claimed that Cuellar had merely “stumbled” when
pushed by the officer and fallen to the ground, but revised his report when a bystander’s cell phone
footage revealed Deboise had brutally thrown Cuellar down.!%* In ensuing litigation by Cuellar,
Judge Sparks denied summary judgment on excessive force claims against Deboise on October
11, 2018.1%° APD never investigated the officers for failing to intervene.!%

On February 20, 2015, APD Officer Greg White (apparently the same officer who shot

Jawhari Smith) tackled and repeatedly struck Justin Scott, who was only passively resisting—

100 7d. at *2.

I Ex. 11, Staniszewski Deposition, 104:22-105:2, 106:19-24.

192 Cuellar v. Duboise, No. AU-17-CA-00223-SS, 2018 WL 4955218, at *1 (W.D. Tex. Oct. 11,
2018).

103 1d. at *2.

104 1d. at *2, n.3.

105 1d. at *6.

196 Ex. 11, Staniszewski Deposition, 105:3-6, 106:19-24.
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Smith argued with White before the tackle, then “twisted and turned” on the ground—on February
20, 2015.197 Judge Pitman denied summary judgment on January 7, 2019, and the Fifth Circuit
dismissed a subsequent appeal.'®® White was not disciplined for this use of force.!?

On April 25, 2015, APD Officers Eric Copeland (who also beat Carlos Chacon) and Mark
Bergeson had ordered Adrian Aguado out of the back of Copeland’s patrol vehicle to reapply his
handcuffs, which had slipped off one hand, when Copeland suddenly fired his TASER at Aguado
without warning. ''° Aguado had been complying with Copeland’s command to exit the vehicle
and had not even put his second foot on the ground to exit the patrol vehicle when Copeland fired,
causing Aguado to fall.!'! As Bergeson stood by doing nothing, Copeland then “dropped his body
weight onto” Aguado’s shoulder using his knee, then fired his TASER a second time.!!'? Copeland
was disciplined for using objectively unreasonable force, while Bergeson was not even
investigated for failing to intervene.!!3

On June 15, 2015, Officer Bryan Richter used excessive force against Breaion King, a 120-
pound Black woman that he had stopped for speeding.!!* Richter hauled King from her seat,
slammed her into a nearby vehicle, and then repeatedly knocked her onto the ground despite King’s

minimal resistance and very small stature.!'® Richter later falsely told fellow officers King tried to

197 Scott v. White, No. 1:16-CV-1287-RP, 2019 WL 122055, at *9, 12 (W.D. Tex. Jan. 7, 2019)
198 1d. at *14, appeal dismissed sub. nom., 810 Fed. Appx. 297 (5th Cir. 2020).

109 See Ex. 23, Use-of-Force Related Discipline List.

"0 Ex. 79, Aguado Use of Force IA Summary, p. 2 [COA 174560)].

"IEx. 79, Aguado Use of Force IA Summary, p. 2 [COA 174560)].

"2 Ex. 79, Aguado Use of Force IA Summary, p. 2 [COA 174560)].

3 Ex. 79, Aguado Use of Force IA Summary, pp. 1-2 [COA 174557-58].

14 King v. City of Austin, Texas, No. A-16-CA-1020-SS, 2018 WL 2027748, at *1 (W.D. Tex.
May 1, 2018).

15 74
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punch him.!!'® In denying Richter summary judgment, Judge Sparks concluded, “a reasonable jury
could find Officer Richter’s use of force was clearly excessive and objectively unreasonable.”!!”
Tellingly, APD command staff failed to take formal disciplinary action or even respond seriously
to Richter’s misconduct until after the civil lawsuit was filed.!'® Thus, Judge Sparks also denied
summary judgment as to the City on May 1, 2018, concluding that a reasonable jury could find the
City’s use of force, training, and discipline policies were inadequate, causing Richter’s use of force
against King, and that the City was deliberately indifferent to these known inadequacies.!!

On July 5, 2015, Richard Munroe called 911 on himself at about 4:00 a.m. because “he
wanted someone to talk to.”!?* Three APD officers arrived and saw Munroe appeared to be holding
a handgun (which was later determined to be a BB gun).!?! Eventually Munroe walked out onto
his porch, sat down, and placed the BB gun in his lap when officers told him to put the gun down.
While Munroe was still holding his phone to his ear, speaking to 911, with the BB gun in his lap,
APD Officer Matthew Murphy snuck up behind him, then shot Munroe with a TASER. Murphy
and Officer Stephen Johnson claimed they saw Munroe react to the TASER by pointing the BB
gun at the officers. The three APD officers shot and killed Munroe with 23 rounds. But Munroe’s
autopsy showed, and a witness attested, that the officers shot Munroe as he fell from the TASER.!?2
Judge Pitman denied officer Murphy’s and Johnson’s motions for summary judgment on March

12, 2018, emphasizing that if the jury believed the witness and the autopsy evidence, then their

116 King v. City of Austin, Texas, No. A-16-CA-1020-SS, 2018 WL 2027748, at *1 (W.D. Tex.
May 1, 2018).

7 King, No. A-16-CA-1020-SS, 2018 WL 2027748, *7.

18 1d. at *2, 4 (noting that although Richter used force on June 15, 2015, Chief Acevedo did not
learn of the incident until July 19, 2016).

9 1d. at *9-10.

120 Munroe v. City of Austin, 300 F. Supp.3d 915, 920 (W.D. Tex. Mar. 12, 2018).

21 1d at 921, n.1.

122 Id. at 921.

16



Case 1:20-cv-01068-DII-SH Document 203 Filed 07/06/23 Page 17 of 268

conduct in shooting Monroe when he had fallen over violated clearly established law.!?* On June
28, 2018, the City of Austin settled the matter with Munroe’s family for $895,000.!%* APD never
disciplined the officers for the shooting or investigated them for failing to intervene.!?®

On August 27,2015, APD Officers Christopher Van Buren and Daniel Jackson approached
Armando Martinez, suspected of public urination, who was laying under a tree in a park.!?

99 ¢¢

Jackson ordered Martinez to “show me your hands,” then Van Buren ordered, “stand up,” “get off
the ground,” and “walk in front of that vehicle, or I’'m going to tase you now.”!'?” Martinez kept
laying on the ground, and so, because Jackson did not tell him to wait, Van Buren fired at Martinez
with his TASER four seconds later.!?® Jackson agreed with APD investigators that he would not
have used a TASER; Martinez was not preparing to fight, “just kind of sitting there.”!?° Jackson
then handcuffed Martinez.!3° EMS was called to remove the TASER barb, and they determined
Martinez was suffering a hyperglycemic reaction that required him to be hospitalized.!*! Despite
the fact that Martinez was obviously never a threat to anyone and Van Buren audibly threatened
to use a TASER anyway, Jackson was not investigated for failing to intervene even though Van

Buren was disciplined for using objectively unreasonable force.!

On December 20, 2015, Gregory Jackson was attempting to cross to the north side of 6th

123 1d. at 927-928.

124 Ex. 80, Austin City Council Minutes (June 28, 2018), p. 5.

125 Ex. 11, Staniszewski Deposition, 105:11-25, 106:19-24; see also Ex. 23, Use of Force-Related
Discipline List.

126 Ex. 83, Martinez Use of Force File, p. 1 [COA 174611]

127 Ex. 83, Martinez Use of Force File, p. 1 [COA 174611]

128 Ex. 83, Martinez Use of Force File, pp. 1, 3 [COA 174611, 13]
129 Ex. 83, Martinez Use of Force File, p. 4 [COA 174614]

130 Ex. 83, Martinez Use of Force File, p. 3 [COA 174613]

B Ex. 83, Martinez Use of Force File, p. 1 [COA 174611]

132 Ex. 83, Martinez Use of Force File, p. 1 [COA 174609]
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Street with his party when officers were about to close the street.!3* He encountered APD Officers
Jason Jones and Brian Huckaby on bicycles, among many other patrol officers. Jones’ bike
bumped into Jackson, they had an eleven second conversation, then Jones suddenly grabbed
Jackson to place him under arrest. Contrary to the officers’ testimony, Jackson complied—or at
least “did not actively resist.”'** Nonetheless, in seconds, Jones and Huckaby grabbed Jackson’s
arms and kicked him with their knees multiple times before escalating to punching his head and
face. Video evidence revealed a large number of officers surrounded Jackson and assisted in the
use of force, causing a facial fracture, concussion, and other head injuries.'*> Many APD officers
were present and could see Jackson was not resisting, but none of them intervened to stop the use
of excessive force. Magistrate Judge Austin denied summary judgment for Jackson’s excessive
force claims against Jones and Huckaby.!3® APD never investigated the officers for failing to
intervene. 3’

On April 22, 2016, APD Officers Matthew Murphy, Tony Bishop, and Brenda Glasgow
were preparing to leave the scene of an arrest of several suspects for possession of controlled
substances when Murphy checked his dash-camera footage and found that one suspect, Joe
McDonald, had put what appeared to be narcotics into his mouth.!3® Although all suspects were
secured in patrol vehicles, Murphy ultimately pulled McDonald out of the patrol vehicle, without

warning, and onto the ground when McDonald would not spit out the drugs.!* Bishop and

133 Jackson v. City of Austin, No. 1:17-CV-1098-AWA, 2019 WL 5102575, at *2 (W.D. Tex. Oct.
11, 2019), appeal dismissed sub nom. Jackson v. Jones, No. 19-50976, 2020 WL 1921612 (5th
Cir. Feb. 5, 2020).

134 Id. at *3.

135 Id. at *3.

136 Id. at *9.

37 Ex. 11, Staniszewski Deposition, 106:3—7, 106:19-24.

138 Ex. 84, McDonald Use of Force IA Report, pp. 1, 5 [COA 175663, 175667].

139 Ex. 84, McDonald Use of Force IA Report, p. 13 [COA 175675].
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Glasgow then assisted Murphy in holding McDonald in place.'** When McDonald still would not
spit them out, Glagow warned “You’re gonna get tased,” then Murphy deployed his TASER.!4!
This violated APD policy on the amount of permissible force to retrieve drugs from a suspect’s
mouth!#? as well as Texas law holding that because “there is always a risk of death when a Taser
is used,” using a TASER to similarly retrieve suspected illegal narcotics from an arrestee’s mouth
was an “‘excessive use of force that violated the Fourth Amendment prohibition against
unreasonable seizures.” Hereford v. State, 339 S.W.3d 111, 123, 126 (Tex. Crim. App. 2011).
Nonetheless, while APD disciplined Murphy with three days of retraining, it did not even
investigate the two officers who helped him and failed to stop him.!#?

On February 8, 2016, then-Officer Geoffrey Freeman fatally shot David Joseph, a
seventeen-year-old Black child, while Joseph (suffering a mental health crisis) was running naked
around a suburban area. Freeman found Joseph, naked and obviously unarmed, standing in the
middle of a residential street. Freeman exited his vehicle with his sidearm already drawn, and
shouted at Joseph not to move. Confused, Joseph instead ran towards Freeman, who opened fire,
killing Joseph.'** APD terminated Freeman and concedes the shooting was not justified.!*> The
City paid Joseph’s mother $3,250,000 to settle her claims.!4¢

On May 2, 2017, APD Officer James Harvel shot at Jason Roque—whom Harvel knew to

be suicidal—three times, including twice after Roque dropped his BB-gun and was stumbling

140 Ex. 84, McDonald Use of Force IA Report, pp. 2, 6, [COA 175664, 668].
141 Ex. 84, McDonald Use of Force IA Report, p. 3, [COA 175665].

142 Ex. 84, McDonald Use of Force IA Report, pp. 1, 8, [COA 175662, 670].
143 Ex. 84, McDonald Use of Force IA Report, p. 1, [COA 175662].

144 Ex. 85, G. Freeman Dash-camera Excerpt [AMBLER007471].

145 Ex. 52, Manley Deposition in Roque, 68:12—14.

146 Ex. 88, City Council Minutes (Feb. 16, 2017), p. 3 [AMBLER007288].
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away from the police, hitting and killing him with the third shot.!*” Though four other APD officers
were on the scene standing right next to Harvel watching him take one shot after another, none of
them did anything to try to prevent Harvel from continuing to fire on Roque.!*® In ensuing
litigation by Roque’s survivors, Judge Yeakel denied summary judgment on excessive force claims
against Harvel.'*’ The Fifth Circuit affirmed.!>° The City settled the matter for $2,250,000.'>! APD
never investigated the officers who were standing right next to Harvel for failing to intervene and
stop the shooting—particularly after Roque dropped the BB gun and fled.!>?

On May 7, 2017, APD Officers Richard Egal and Maxwell Johnson encountered twenty-
four-year-old Landon Nobles on Sixth Street.!>* Johnson found Nobles with other APD officers,
and Nobles ran when he saw Johnson approach. Egal intercepted the pursuit and pushed a bicycle
into Nobles’ path, causing Nobles to stumble and fall to the ground. Johnson and Egal testified at
trial that they saw a gun in Nobles’ hand, so they drew their own weapons, but another APD officer,
Nobles’ cousin, and two security guards testified that Nobles never had a gun in his hands.!** Egal
and Johnson fired at Nobles five times, hit him three times, and killed him.!>> A jury found a
constitutional violation, rejected the qualified immunity defense, and awarded Nobles’ family

$67,107,500 in damages, later remitted.!*® Neither Egal, Johnson, nor any of the APD officers

147 Roque v. Harvel, No. 1:17-CV-932-LY, 2020 WL 6334800, at *1-3 (W.D. Tex. Mar. 23,
2020), aff’d, 993 F.3d 325 (5th Cir. 2021).

148 See Ex. 91, Harvel Deposition, 175:11-14.

199 Roque v. Harvel, No. 1:17-CV-932-LY, 2020 WL 6334800, at *10.

150 Roque v. Harvel, 993 F.3d 325, 339 (5th Cir. 2021).

51 Ex. 90, City Council Minutes (Sep. 2, 2021), p. 6.

152 Ex. 11, Staniszewski Deposition, 106:11-24.

153 Nobles v. Egal, No. A-19-CV-389-ML, 2022 WL 3971048, at *1 (W.D. Tex. Aug. 31, 2022),
Jjudgment entered, No. A-19-CV-389-ML, 2022 WL 6255520 (W.D. Tex. Sept. 14, 2022)

134 1d. at *1-2.

155 1d. at *2.

156 14 at *3.
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present was disciplined arising from Nobles’ death. !>’

On July 26, 2017, APD Officer Bryan Richter (who also brutally attacked Breaion King)
and Detective Steven McCurley approached Abel Soto-Torres to arrest him and, although he did
not resist at all, they: performed a “take down” to slam him onto the ground, kicked him in the
stomach, put a foot on his arm, put a foot on his head, and kicked him in the side.!>® Soto-Torres
was never given an opportunity to comply before force was used.!>® Soto-Torres pleaded for them
to relieve the pressure on his face, explaining that it was very painful due to a previous injury that
damaged his eye socket, to no avail.!® Throughout, APD Officers Ricardo Aguilar-Lopez and
Vincent Garcia were present, but did nothing to stop the use of force.!'®! Both Richter and
McCurley were suspended for using objectively unreasonable force (as well as lying about it), but
APD did not even investigate the officers who stood by and did nothing—even though both
Augilar-Lopez and Garcia admitted they saw that Soto-Torres never resisted.!®?

On April 17,2018, APD Officers Mario Aquino and Daniel McLeish stopped a person for
walking against a pedestrian signal when Aquino decided to physically move a third person, Joseph

163 Aquino pushed Fiqueroa’s arm at the same

Figueroa, who was standing against a nearby wall.
time as he told him to move, prompting Figueroa to move but angrily tell the officer not to touch

him.!®* Instead of ignoring the compliant (and understandably annoyed) Figueroa, Aquino taunted

him, “You wanna get involved bro? Come closer. Otherwise, just keep running your mouth the

157 See Ex. 23, Use-of-Force Related Discipline List.

158 Ex. 94, Soto-Torres Use of Force IA Report, pp. 1, 5 [COA 175729, 733]

159 Ex. 94, Soto-Torres Use of Force IA Report, pp. 22-23 [COA 175750-751]

160 Ex. 94, Soto-Torres Use of Force IA Report, pp. 6 [COA 175734]

161 Ex. 94, Soto-Torres Use of Force IA Report, pp. 4, 5 [COA 175732-733]

162 Ex. 94, Soto-Torres Use of Force IA Report, pp. 1-2, 23, 26 [COA 175727-728, 751, 754]
163 Ex. 95, Figueroa Use of Force IA Report, p. 1 [COA 175866)].

164 Ex. 95, Figueroa Use of Force IA Report, p. 2 [COA 175867]
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way you are.” When Figueroa continued to comply by staying away, Aquino again taunted him,
“That’s right. Right?” Figueroa still stayed away, but retorted, “I don’t know, we’ll see.” For a
third time, Aquino tried to goad Figueroa, saying, “Talk the way you talk, right? Till I pull your
card and see what you’re about.” Figueroa still did not take the bait. Aquino continued, “Otherwise
you’re just talk, keep talking.” !> When Figueroa pulled out his phone to record the officers.
Aquino continued his taunting, “Yeah, now say what you said before. Say what you said before
now that the camera’s on.” Figueroa responded, “What did I say?”” Aquino retorted, “Yeah, you
forgot already?” When Figueroa responded angrily, McLeish spoke up for the first time not to stop
his colleague, but to tell Figueroa to “get out of here.”!6® Reacting to the incessant taunts, Figueroa
moved toward the officers, so Aquino slammed him on the ground. Although the City temporarily
suspended Aquino for starting a completely unnecessary fight with a person who was just standing
nearby, McLeish was never investigated for failing to intervene.'®’

On July 4, 2018, Justin Grant had an argument with security at a bar who refused to let him
rejoin his party. Grant walked away, but APD officers Gadiel Alas and Corey Hale approached
Grant from behind. Alas and Hale grabbed Grant without warning, then violently threw him to the
ground. Once Grant was on the ground, Alas escalated further by electrocuting Grant with his
TASER while Alas sat on top of Grant.!%® Instead of intervening to stop Alas’ excessive force, Hale
then punched Grant in the face repeatedly.'® Alas then punched Grant in the face repeatedly as

well. Neither Alas nor Hale were disciplined by APD.!"°

165 Ex. 95, Figueroa Use of Force IA Report, p. 2 [COA 175867]

166 Ex. 95, Figueroa Use of Force IA Report, p. 3 [COA 175868]

167 Ex. 95, Figueroa Use of Force IA Report, p. 1 [COA 175864]

168 Ex. 96, Alas Body-Worn Camera of Grant incident [AMBLERO008661].
169 Ex. 97, Grant citizen video [AMBLER008662].

170 Ex. 98-99, IA History of Sustained Allegations as to Alas and Hale.
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On November 18, 2018, Michael Yeager-Huebner and his girlfriend were heading back to
their hotel from 6th Street when four unidentified assailants attacked Yeager while he waited at a
crosswalk.!”! APD Officers Bradley Hoover and Timothy Skeen witnessed the assault, dispersed
the assailants, and then followed Yeager to a nearby parking lot where they immediately threatened
to electrocute him with a TASER.!7? Then a third APD officer, Dusty Jester, sprinted over thirty
yards to intentionally “surprise” tackle Yeager, pulling him to the ground, and then began to

repeatedly punch him in the face.!”? Instead of stopping Jester, Hoover and Skeen piled on—and

called for backup, leading to a large mass of APD officers pummeling Yeager.!”* Skeen testified in
subsequent litigation that he would intervene to assist an officer who used unjustified force if their
victim tried to defend themselves.!”> Jester was given an informal reprimand but no additional
punishment.!”® The City did not even investigate, much less discipline, Hoover nor Skeen.!”’

On March 28, 2019, the same day Nissen helped kill Ambler, numerous officers, including
officers Chance Bretches and Gregory Gentry, mercilessly punched and kicked Paul Mannie in the
face while they had him pinned to the ground and he was not resisting.!’® Although many officers
were present, none of them intervened to stop the obviously excessive force. While APD decided

not to discipline any of the officers—indeed, no one was even investigated for failing to

intervene!””—Bretches was indicted for aggravated assault by a public servant on January 20,

71 Ex. 100, Dash Camera Footage from Yeager, 0:38.

172 Ex. 100, Dash Camera Footage from Yeager, 1:44; Ex. 102, Hoover Deposition, 33:14-34:5.
173 Ex. 103, D. Jester Report; Ex. 101, Jester Body-Worn Camera of Yeager Incident.

174 Ex. 104, B. Hoover Report; Ex. 105, T. Skeen Report.

175 Ex. 108, Skeen Deposition, 87:18-88:8.

176 Ex. 107, Jester Deposition at 31, 208; Ex. 106, Conduct Counseling Memorandum [COA
174150-174151].

177 Ex. 102, Hoover Deposition at 21; Ex. 108, Skeen Deposition, 23; Ex. 23, Use-of-Force Related
Discipline List; Ex. 11, Staniszewski Deposition, 90:6—12, 92:4-8.

178 Ex. 109, Bretches Body-Worn Camera of Mannie Incident.

179 Ex. 11, Staniszewski Deposition, 97:3—11.
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2021.180

Despite the disclosure of hundreds of reports of use of force in this case, including over a
hundred that resulted in APD discipline, the City was unable to identify any occasion when an
APD officer ever intervened to stop what they believed to be another officer’s excessive force
during the ten years preceding Ambler’s death.!8! The undersigned has identified only two such
occasions where this arguably happened—including the Licon incident, discussed above, where a
different officer failed to intervene (and was not investigated).

APD’s deficiencies with intervention, unnecessary escalation, and excessive force
continued for over a year after Ambler’s death. In perhaps the most salient moment, on May 29,
2020 and for several days thereafter, the Black Lives Matter, George Floyd, and Michael Ramos
protests in Austin resulted in many incidents of violence by police with less lethal kinetic energy
projectile weapons, OC spray, and other uses of force—including many incidents of seriously

injuring upon completely innocent protestors by shooting them with bean bag rounds.!®? Despite

180 Ex. 110, Indictment of Chance Bretches relating to Mannie Incident.

181 Ex. 11, Staniszewski Deposition, 107:12—18.

182 See Ex. 111, Travis County Criminal Indictments of Austin Police Department Officers; see,
e.g., Ex. 112, HALO View of Howell and Evans shootings (filed under seal) (COA-Evans.001034)
(showing Anthony Evans, wearing a white shirt with his hand above his head at the middle of the
screen, being hit in the jaw at 0:08 and Justin Howell, wearing a blue and black checked shirt in
the middle of the screen, being hit in the back of the head and falling to the ground at 0:11); Ex.
113, Teng Body-Worn Camera Footage (filed under seal) (COA-Evans_000664) (showing Officer
Teng shooting from the highway toward Howell and Evans); Ex. 114, Officer Ricker Body-Worn
Camera (filed under seal) (COA-General Protest.017757) (showing Officer John Siegel, standing
directly to the left of Ricker, shooting Nicole Underwood, who is in a black tank top and standing
in the middle of the crowd, at 0:09); Ex. 115, Ayala Shooting Video (showing Brad Levi Ayala
shot in the head with his hands by his sides by Officer Nicholas Gebhart at 0:02); Ex. 116, Morgan
Body-Worn Camera Highlighted (filed under seal) (COA Herrera 005) (enhanced video showing
Officer James Morgan shooting Jose Herrera, holding a black umbrella, at 0:45); Ex. 117, Morgan
Body-Worn Camera (filed under seal) (COA Herrera 005) (unmodified excerpt of video showing
Herrera shooting).
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over 700 instances where APD officers fired kinetic energy projectiles,'®* over a dozen lawsuits,
and twenty ongoing criminal cases against APD officers from that one weekend,'®* no officers
were disciplined or even investigated for failing to intervene to stop their fellow officers’ obvious,
ongoing excessive force.!®

These cases show only the tip of the iceberg—but APD had been scathed in the media and
the courtroom for numerous other incidents where its officers escalated the situation unnecessarily
in the years before Ambler was killed. '8¢

Beyond these examples of troubling misconduct, sweeping misuse of force had been
commonplace for years. APD’s own records reflect that its officers used excessive force routinely

to a statistically alarming degree. From 2006 through 2016, APD generally categorized the victim’s

bR ANTY 29 ¢

“action” that prompted the force as “aggressive,” “defensive,” “passive,” “verbal,” “firearm,”

“edged weapon,” or “other.” The reports generally used the following definitions relevant here:

183 Ex. 53, Manley Deposition in Evans, 105:5-20.

18 Ex. 111, Travis County Criminal Indictments of Austin Police Department Officers.

185 Ex. 11, Staniszewski Deposition, 90:6-12, 92:4-8; see also Ex. 53, Manley Deposition in
Evans, 191:18-23, 195:4-12.

186 For example, APD has also conceded that the July 29, 2013 shooting of Larry Jackson, Jr. by
APD Detective Charles Kleinert was unjustified, and the City settled a resulting lawsuit. Ex. 52,
Manley Deposition in Roque, pp. 225:22-226:2; Ex. 118, City of Austin Excessive Force Case
List; see also Ex. 119, City Council Minutes (Aug. 7, 2014). APD was further advised by then-
Police Monitor Margo Frasier that Officer Copeland’s April 5, 2012 shooting of Ahmede Bradley
was unjustified. Ex. 58, Frasier Deposition, p. 80:12—15; Ex. 120, E. Copeland Dash Camera
regarding A. Bradley, 0:38 (Excerpted from 0:09 to 3:10) available at
https://www.youtube.com/watch?v=qpQSZnOLS5E. Notably, Copeland is the same officer who
brutalized Chacon in the incident described above. The City likewise settled a lawsuit from
Sergeant Michael Olsen’s fatally shooting Kevin Brown on June 3, 2007, and admitted the use of
force was unreasonable. Ex. 121, APD Chief Memo on Sgt. Olsen (Nov. 28, 2007), p. 5; Ex. 122,
City Council Minutes (Nov. 6, 2008). The City also settled a lawsuit against Officer Julie
Schroeder for fatally shooting the unarmed Daniel Rocha on June 9, 2005, which it later admitted
was unreasonable. See Rocha v. City of Austin, No. A-06-CA-067-LY, 2007 WL 9701630 (W.D.
Tex. July 6, 2007); Ex. 123, City Council Minutes (Dec. 11, 2008), p. 17; Ex. 52, Manley
Deposition in Roque, p. 225:17-21.
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e Aggressive Resistance—physical assaults by the subject on the police such as
kicks, punches, slaps, grabs, and head butts.

e Defensive Resistance—physical resistance by the subject such as pulling and
pushing away to prevent the police officer’s control.

e Verbal Resistance—verbal statements resisting police control, indicating refusal to
cooperate, and threats.

e Passive Resistance—physical resistance less than defensive or aggressive
resistance such as going limp.

Within these categories, from 2006 through 2016, APD reported that it used force against 1,159
people who only exhibited “passive” resistance, 838 people who only exhibited “verbal”
resistance, and 6,626 who only exhibited “defensive” resistance—over half of the 16,323 people
subjected to force by APD during that ten year period.'®” The degree of resistance was not reported
in 2017,'88 but the trend continued from 2018 through 2020; during that period, APD used force
against 58 identified people who did not resist, 310 people who exhibited only ‘“passive”
resistance, and 4,148 people who exhibited “defensive” resistance, accounting for over 60% of all

APD uses of force against identified subjects.'® Moreover, on average, each incident of force from

187 See Ex. 30, APD Response to Resistance Reports p. 4 (2006 — 56 verbal, 46 passive, 218
defensive; 2007 — 49 verbal, 30 passive, 171 defensive), p. 10 (2008 — 72 verbal, 88 passive, 250
defensive), p. 15 (2009 — 58 verbal, 110 passive, 398 defensive), p. 19 (2010 — 87 verbal, 122
passive, 563 defensive), p. 24 (2011 — 88 verbal, 155 passive, 721 defensive), p. 29 (2012 — 136
verbal, 175 passive, 788 defensive), p. 34 (2013 — 96 verbal, 155 passive, 833 defensive), p. 39
(2014 — 80 verbal, 103 passive, 797 defensive), p. 45 (2015 — 75 verbal, 75 passive, 946 defensive),
p. 51 (2015 — 42 verbal, 100 passive, 941 defensive). These total to 8,623 subjects. This exhibit is
the combination of excerpts from the eleven different reports, which are available from the City’s
website: https://www.austintexas.gov/page/response-resistance-reports. The individual report
excerpts are concatenated and continuously Bates labeled for ease of reference.

188 Ex. 30, APD Response to Resistance Reports, p. 55.

18 Ex. 31, Kroll Associates, Evaluation of APD Use of Force, p. 29, available at
https://www.austintexas.gov/edims/document.cfm?id=379807. As Kroll was retained by the City
for the purpose of the publication, and the City published the report, its statements in that
publication are admissible against it. Regardless, the City directly published underlying numbers
that corroborate Kroll’s analysis. See Ex. 34, 2018 Response to Resistance Data, available at
https://data.austintexas.gov/api/views/rus9-
woq5S/rows.csv?accessType=DOWNLOAD&bom=true& format=true&delimiter=%3B; Ex. 35,
2019 Response to Resistance Data, available at https://data.austintexas.gov/api/views/dwrk-
z7q9/rows.csv?access Type=DOWNLOAD&bom=true& format=true&delimiter=%3B; Ex. 36,
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2006 through 2017 involved 1.6 APD officers.!”® Similarly, each incident where officers used
force from 2018 to 2020 involved an average of 2 officers.!”!

The City relatedly concluded in 2018 that APD kills its inhabitants at the second highest
rate, per capita, when compared to the fifteen largest Cities in the U.S., tallying nineteen fatal
police shootings in just over three years during the examined period.!*?

C. APD’s deficient training and dangerous customs caused the excessive use of force
in this case.

APD’s pattern of violence is unsurprising, as the City has encouraged excessive force and
failing to intervene to stop it through three deficient policy decisions.

1. APD failed to supervise by never enforcing its policy requiring that
officers intercede to stop excessive force.

While APD written policy since at least 2011 has required that an officer to intercede to
prevent ongoing harm when excessive force is being used,'*? the City consciously failed to enforce
this policy for at least ten years before Ambler’s death. Thus, it is unsurprising that, while Nissen

agreed in principle that he had a duty to intervene,'** and conceded he had time to tell the deputies

2020 Response to Resistance Data, available at https://data.austintexas.gov/api/views/xu5c-
p4hg/rows.csv?accessType=DOWNLOAD&bom=true&format=true&delimiter=%3B.

190 Each involved officer generated a separate use of force report, creating 29,623 reports for
18,297 incidents. Ex. 30, APD Response to Resistance Reports p. 2 (2006 — 1,023; 2007 — 789),
p. 7 (2008 — 1,152), p. 12 (2009 — 1,703), p. 17 (2010 — 2,165), p. 21 (2011 — 3,030), p. 26 (2012
—3,321), p. 31 (2013 —3,392), p. 36 (2014 — 2,887), p. 41 (2015 — 3,273), p. 47 (2016 — 3,293), p.
53 (2017 - 3,595).

91 See Ex. 34-36, Response to Resistance Data 2018-2020. There are 4,162 reports listed in 2018,
5,981 in 2019, and 5,262 in 2020. Assuming that reports with the same “Primary Key,” the same
“Occurred Date,” and the same “Master Subject ID” reflect the same incident—just reported by a
different involved officer—there were 2,197 unique incidents involving use of force in 2018, 3,097
in 2019, and 2,454 in 2020.

192 Ex. 46, Austin City Auditor, APD Response to Mental Health-Related Incidents (Sep. 2018),
p- 7.

193 Ex. 33, APD General Orders, GO 200.1.3 Duty to Intercede (COA 27106); see Ex. 51, APD
General Orders, GO 200.1.3 Duty to Intercede, p. 2 (2011 version of the analogous policy).

194 Ex. 2, Nissen Deposition, 81:10-15, 82:7-19, 84:9-24, 87:20-24, 274:10-25, 275:7-8.
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to stop while they were killing Ambler, he did not intervene.!* Instead, Nissen testified that he
would disregard his responsibility and APD policy because he “wouldn’t want another officer
telling me what force to use because ultimately I’'m the one who has to decide whether or not that’s
reasonable, I wouldn’t want to tell another officer what to do because of the same reason.”!%

The City concedes that its policy demanding officers intervene to stop excessive force is
extremely important to serve as a check against the risk of abuse by other officers.!”” The City
further concedes that officers will be exposed to excessive force and, time and time again, need to
decide whether they need to intervene and stop it.!”® Countervailing this principle is that officers
are also expected to back up their colleagues, so enforcing the requirement to intervene when a
fellow officer crosses the line is critical.!®® And the City concedes that this dichotomy was obvious
and known to the police chief.??’ The City further testified that never punishing officers for failing
to intervene, or never investigating possible failures to intercede, would promote a culture of

“letting it slide™?%!

which would have the known and obvious consequence that officers would not
be deterred from failing to intervene.?°? The City further agreed that this, in turn, would risk a
feedback effect of officers engaging in more excessive force because they believe they can get

away with it, as their fellow officers are not stepping in.2* And the City testified that all of these

risks were known to the police chief at the time of Ambler’s death in 2019.2%4

195 Ex. 2, Nissen Deposition, 16:9-12, 90:14-22.

196 Ex. 2, Nissen Deposition, 174:11-16.

97 Ex. 11, Staniszewski Deposition, 55:19-56:2.

198 Ex. 11, Staniszewski Deposition, 56:3—19.

199 Ex. 11, Staniszewski Deposition, 61:13-19, 62:11-16.

200 Ex. 11, Staniszewski Deposition, 56:20-24, 62:17-20. Which is why the City had the policy in
the first place. See Ex. 33, APD General Orders, GO 200.1.3 Duty to Intercede (COA 27106)
201 Ex. 11, Staniszewski Deposition, 63:7—14, 64:15-20.

202 Ex. 11, Staniszewski Deposition, 64:21-65:5.

203 Ex. 11, Staniszewski Deposition, 63:15-21.

204 Ex. 11, Staniszewski Deposition, 64:1-3, 65:6-10.
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Nonetheless, APD’s current chief of police admitted APD had never disciplined anybody
for failing to intervene to stop excessive force until after Ambler’s death.?%> Previous Chief Manley
concurred, and went a step further—before Ambler’s death, APD had never even investigated an
officer for failure to intervene.?°® In fact, Chief Manley was mistaken, because there had been
precisely one such investigation in the ten years before Ambler’s death—but that exception proves
the rule, as that investigation reached the issue only because an outside complainant specifically
cited to APD’s failure to intervene policy.?’’ In any event, no officer was ever disciplined for
failure to intervene in the ten years preceding Ambler’s death. The City testified it has no
explanation for why it never investigated other officers for failing to intervene to stop unlawful
force in their presence.?%®

As illustrated above, this pattern holds true for the most egregious misconduct, including
many cases where the City itself disciplined an officer arising from the underlying unreasonable
use of force, where a court ruled the officer was not entitled to qualified immunity, or where the
City paid settlements to its victims. Even though APD has found at least 89 violations of policy
arising from uses of force by APD officers in the ten years before Ambler’s death, it never
investigated any of the officers present for failure to intervene to stop that use of force.?*” As

disciplinary decisions are the purview of the chief of police, the City agreed that the chief of police

205 Ex. 55, Chacon Deposition in Evans, 101:23-102:23.

206 Ex. 53, Manley Deposition in Evans, 191:18-25.

207 Ex. 11, Staniszewski Deposition, 90:6-19, 91:18-92:8; see Ex. 50, External Failure to Intercede
Complaint, COA 059126, n. 1 & COA 059129.

208 Ex. 11, Staniszewski Deposition, 109:4-8. Of course, the simplest explanation is most likely
the truth: the decision was intentional. APD’s written intervention policy was fiction, and the real
policy adopted by APD’s leadership was to completely disregard that constitutional mandate to
the detriment of countless people, including Javier Ambler, II.

209 Ex. 11, Staniszewski Deposition, 57:12-18, 76:18-77:5, 92:18-93:2; Ex. 23, Use of Force
Related Discipline List.
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knew in 2019 both the volume of use-of-force-related discipline and the fact that none of the
officers present had been investigated for failing to intervene to stop the underlying conduct.?!°

Even during APD’s investigation of conduct during the May 29-31, 2020 protests, Chief
Manley testified he decided not to investigate whether officers should have intervened to stop the
more than 700 less lethal uses of force during that single weekend.?!! This included, for example,
deciding not to investigate the officers who stood by and watched as their colleagues fired bean
bag rounds from an overpass into a crowd standing beyond the safe range of those weapons.?!?
Thus, those officers on the overpass also knew their colleagues were firing from an unsafe distance,
but did not attempt to stop them.?!* Accordingly, the longstanding practice of looking the other
way extended to the policymaker.

2. APD improperly trained Nissen to use excessive force.

During the period of Nissen’s academy training in 2012, the City operated a “stress-
oriented military-style [police training] academy” where multiple cadets resigned due to the “toxic,
abusive, and combative ... teaching methods that embraced intimidation tactics.”?'* Indeed,
according to a report commissioned by the City,?!> “APD historically has been ... strong[ly]
reluctan[t] ... to change the paramilitary nature of the Academy in any fundamental way.”?!® As

such, the Academy used “teaching” techniques like “yelling and screaming at cadets, and other

210 Ex. 11, Staniszewski Deposition, 93:14-94:8.

211 Ex. 53, Manley Deposition in Evans, 105:5-20, 195:4-12.

212 Ex. 53, Manley Deposition in Evans, 197:14—198:10.

213 Ex. 53, Manley Deposition in Evans, 199:6-12.

214 Ex. 32, Kroll Associates, Review and Assessment of Austin Police Department Training
Academy, p. 5, 39 & 48, available at
https://www.austintexas.gov/edims/document.cfm?id=359317.

215 See Ex. 124, City Council Minutes (Nov. 12, 2020), p. 9.

216 Ex. 32, Kroll Associates, Review and Assessment of Austin Police Department Training
Academy, p. 94, available at https://www.austintexas.gov/edims/document.cfm?1d=359317.
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humiliating tactics, [which] serve little purpose other than to instill a military-like, bootcamp
atmosphere that is counterproductive to preparing officers to serve.”?!” This combative attitude
instilled by the City is exactly why Nissen did not think twice about using force against Ambler
despite his pleas for help.

APD leadership believed this “Paramilitary Training Model,” was “essential to ensure
cadets ... [are] prepare[d] ... to effectively respond in crisis situations,”?!® but this deliberate
choice comes “at the expense of training cadets to be community-oriented guardians.”?!? In
particular, APD’s training “reflectfed] an ‘us vs. them’ mentality that potentially escalates

»220__mych like how Nissen escalated the

encounters between police officers and the public
confrontation with Ambler when the situation obviously called for de-escalation.

The Academy’s paramilitary atmosphere was abusive to cadets, and encouraged them to
abuse members of the public. “Instructors relentlessly ridiculed and mocked certain cadets during
physical training.”??! Cadets described how instructors “frequently yelled and cursed at [them],”
leading these cadets to believe the Academy would “create police officers who were indifferent to
the community.”??? Indeed, as a result of their training in the Academy, “[m]ost APD officers

223 [ A] group of former cadets

contend ... that stressful tactics are essential to preparing cadets.
[however] alleged that the Academy encouraged a culture of abuse towards citizens. One former

cadet alleged that instructors told cadets that they would ‘punch them in the face’ if they said that

27 1d. at 97.

218 Id. at 6.

219 14

220 Id. at 7 & 48.

221 Ex. 32, Kroll Associates, Review and Assessment of Austin Police Department Training
Academy, p. 5, available at https://www.austintexas.gov/edims/document.cfm?id=359317.

222 Id. at 41.

223 Id. at 6.
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the reason they wanted to be police officers was to help people.”?** Another instructor told cadets
to “pick someone out of a crowd ... and ask yourself, ‘how could I kill that person?’”?>> As a
result, “The message absorbed by the cadets was that the Austin community”—including members
like Ambler—“was the enemy.”??® Unsurprisingly, “The culture of a police training academy
reflects the culture of a department and impacts the mindset and approach to policing.”??’
There is a need to train officers for the job and tasks they will be required to
perform. The majority of those tasks involve using empathy, tact, discretion, and
integrity when communicating with citizens. Training that prepares officers for the
limited number of outcomes that require them to utilize legitimately required
military-like tactics ... should not dictate the foundation of a department’s training
program.??8
“[Flrequent analyses have also noted the perils of a ‘warrior’ mentality in law enforcement”™—
embraced by APD—*and the need to shift to a more ‘guardian’ approach”?*—which APD has
historically resisted. “[W]hereas the warrior police officer fights to control and conquer criminals,
the guardian serves to protect the community.”?*® APD’s “paramilitary-style training and
recruiting is believed to create a warrior-based culture.”?3!
In reality, situations where there is “an immediate risk to the public and [officers]” are “rare

in day-to-day police work.”?*? Instead, most policing involves “situations that can escalate when

officers respond with a warrior mindset, prepared to fight”’—as Nissen clearly did here.?3?

24 1d. at 11.

225 Id. at 42.

226 Id. at 42.

227 Id. at 5.

228 Id. at 49.

229 Ex. 32, Kroll Associates, Review and Assessment of Austin Police Department Training
Academy, pp. 15, 48, 94, available at
https://www.austintexas.gov/edims/document.cfm?id=359317.
230 Id. at 15.

Bld. at 15.

22 Id. at 15.

233 Id. at 15.
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99234 <¢

“[S]eeing oneself primarily as a ‘warrior’ is a precarious mindset. [WThen officers are taught

to see citizens as potential threats to their life, they learn to fear them.”?3> <[

Military-style boot
camps and ‘stress-oriented’ training styles”—Ilike the ones APD employs—*“foster this warrior
mentality.”?*¢ Indeed, training videos used by the Academy were described as “disappointing in
quality, contain[ing] unprofessional or sensationalistic commentary,” which “echoed concerns
expressed by ... community leaders ... that APD trains its cadets to reflect an ‘us vs. them’
237

mentality that potentially escalates encounters between police officers and the public.

3. APD failed to train Nissen to attempt to de-escalate before resorting to
force.

The Office of the Police Monitor (OPM), an agency created by the City to facilitate public
complaints against police officers, participated in investigations of APD officers and made non-
binding policy recommendations to APD through 2015.23® OPM recommended APD rethink its
missing de-escalation training and aggressive tactics as early as 2007—based on 2005 data—due
to a high number of complaints and allegations of misconduct.?*° For 2005, OPM reported citizens
made a total of 73 use-of-force-related allegations, and succeeding years saw between 47 and 123
such complaints each year through 2015, for a total of 815 allegations of excessive force reported

to OPM from 2004 to 2015.24° Critically, every year between 2009 and 2015, OPM warned that

234 1d. at 16.

235 14

236 14

27 Id. at 69.

238 Ex. 45, Austin Office of the Police Monitor Annual Report: 2015, p. 1.

239 Ex. 37, Austin Office of the Police Monitor Annual Report: 2005, p. 4.

240 Ex. 37, Austin Office of the Police Monitor Annual Report: 2005, p. 19 (55 in 2004, 73 in
2005); Ex. 38, 2008 Report, p. 21 (75 in 2006, 123 in 2007, and 58 in 2008); Ex. 39, 2009 Report,
p. 23 (61 in 2009); Ex. 40, 2010 Report, pp. 37-38 (60 in 2010); Ex. 41, 2011 Report, p. 43 (56 in
2011); Ex. 42, 2012 Report, p. 47, (47 in 2012); Ex. 43, 2013 Report, p. 49 (70 in 2013); Ex. 44,
2014 Report, p. 48 (68 in 2014); Ex. 45, 2015 Report, p. 12 (69 in 2015).
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this number was under-inclusive, with succeeding reports stating that APD was not obeying its
own written use-of-force complaint and investigation procedures—hampering oversight of
misconduct both by deterring citizens from raising excessive force matters and by failing to
internally investigate potential excessive uses of force.?*! In 2015, OPM observed that “[s]everal
high profile cases have highlighted the deficiency in the manner in which APD reviews responses
to resistance or uses of force.”?*? For example, the OPM wrote that the use of force against Breaion
King and another use of force against Tyrone Wilson—a young man who was handcuffed in the
back of a prisoner transport van and pepper sprayed in the face only for harmlessly kicking the van
door—were originally determined by APD to be objectively reasonable, only to later result in
officer discipline when the videos were leaked to the press.?** In August 2016, then-APD Chief
Art Acevedo admitted that APD officers “have this attitude of” falsifying reports about using force
with “creative writing.”?** In its 2015 report, OPM again recommended APD revise policies and
training for de-escalation and officer communication, but APD again declined.?*

Despite this considerable evidence and notice to policymakers that APD’s lack of de-
escalation policies and training caused officers to use excessive force, APD did not change course.

Indeed, the aforementioned, City-commissioned report further found fundamental flaws in APD’s

241 Ex. 39, Austin Office of the Police Monitor Annual Report: 2009, p. 15; Ex. 40, 2010 Report,
pp- 14, 38; Ex. 41, 2011 Report, pp. 18, 49; Ex. 42, 2012 Report, pp. 52-53; Ex. 43, 2013 Report,
p. 55; Ex. 44, 2014 Report, pp. 53—54; Ex. 45, 2015 Report, p. 10.

242 Ex. 45, Austin Office of the Police Monitor Annual Report: 2015, p. 8.

243 Ex. 45, Austin Office of the Police Monitor Annual Report: 2015, p. 13.

244 Ex. 56, Tony Plohetski, Austin’s Art Acevedo vents over high-profile minority policing failures
(Austin-American Statesman Oct. 20, 2016), p. 7, available at
http://specials.mystatesman.com/art-acevedo-forceful-talk/.

245 Ex. 45, Austin Office of the Police Monitor Annual Report: 2015, p. 4.
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training regime. Most shockingly, even “as of 2016”—long after Nissen received his Academy
training in 201224—<“the APD did not require de-escalation strategies.”?*’

APD finally relented to public pressure and changed its policy to the aforementioned
emphasis on de-escalation in early 2018. Due to this delay, Nissen, like many APD officers, did
not receive the new de-escalation training until after Ambler’s death—facts that APD’s chief of
police would have had to have known.?*

D. APD testified Nissen adhered to official policy despite its recognizing all of the
facts showing he denied Ambler any reasonable accommodation for his disability.

According to the City, its officers have several options in how to restrain a person and need
to be flexible because it is widely known and generally accepted by police that some restraint
positions risk causing death.?*® For example, an injured or disabled person may not need to be
restrained at all, or may need to be restrained in a seated position or with their hands handcuffed
in front of their body.?>° Thus, an officer needs to consider—and Nissen was trained by the City
to consider—a subject’s congestive heart failure when deciding how to safely restrain them, as
congestive heart failure makes the subject more likely to be injured from restraint.>>! This is
consistent with APD’s written policy.?>? The City likewise testified that it knows an arrestee’s
obesity affects their safety during restraint, so Nissen was trained to be alert to a person’s obesity

253

in determining how to safely restrain a person.*> The City trained Nissen that an arrestee

246 Ex. 21, Nissen TCOLE Status Report, p. 8.

247 Ex. 32, Kroll Associates, Review and Assessment of Austin Police Department Training
Academy, pp. 10—11, available at https://www.austintexas.gov/edims/document.cfm?id=359317.
248 Ex. 21, Nissen TCOLE Status Report, p. 2; Ex. 11, Staniszewski Deposition, 72:18-23.

249 Ex. 11, Stanizsewski Deposition, 120:24—-121:4, 130:8-20.

20 Ex. 11, Stanizsewski Deposition, 119:7-120:3.

L Ex. 11, Stanizsewski Deposition, 125:23-126:1, 126:22-127:4, 127:15-128:17.

252 Ex. 7, APD General Orders, GO 321 Care and Transport of Prisoners (COA 027256-7).

253 Ex. 11, Stanizsewski Deposition, 123:15-124:3.
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complaining “I can’t breathe” could be evidence the person is at a greater risk from the default
restraint position, as the restraint can interfere with normal respiration.?>* The City trained Nissen
to be alert to the risk of positional asphyxia during a prone restraint.?>®> This is consistent with
APD’s written policy.?*® The City testified that this training and its positional asphyxia policy were
based on widely accepted minimum police practices and a reliable scientific foundation.?>” The
City agreed that pushing a person’s head into the ground, face down, would limit their ability to
breathe.?*® Accordingly, the City testified that if what Ambler told Nissen were true—namely, that
he couldn’t breathe—then it was inappropriate, and therefore, not a reasonable accommodation,
for Nissen to push the back of Ambler’s neck into the ground facedown.?*

Despite this, and despite watching the video, the City testified that Nissen’s conduct—
ignoring both Ambler’s pleas for help and the fact that a morbidly obese man with a cardiac
condition could not breathe—was consistent with APD policy and widespread practice at the time
in 2019.2%° The City likewise argues in its motion that “[t]he Chief of Police found that Nissen did
not violate any APD policies,” effectively ratifying his conduct. Doc. 165, p. 4.

E. APD caused the destruction of video evidence.

Nissen observed the LivePD film crew present while on scene with Ambler.?! After
Ambler was put into the ambulance, APD was in charge of the investigation and had control of the

262

crime scene.-®* The City testified that therefore APD had responsibility to preserve available

254 Ex. 11, Staniszewski Deposition, 128:18-129:21.

255 Ex. 11, Staniszewski Deposition, 131:11-24; Ex. 2, Nissen Deposition at 61:6-23.
236 Ex. 33, APD General Orders, GO 200.1.3 Duty to Intercede (COA 027106).

237 Ex. 11, Staniszewski Deposition, 130:8-20, 131:25-132:8.

258 Ex. 11, Staniszewski Deposition, 134:18-22.

259 Ex. 11, Staniszewski Deposition, 138:13-24.

260 Ex. 11, Staniszewski Deposition, 141:16-142:3.

261 Ex. 2, Nissen Deposition, 204:15-22, 205:9-12.

262 Ex. 11, Staniszewski Deposition, 161:5-9, 170:24-171:15.
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evidence, including the LivePD footage.?%® The City admits it should have just collected the
LivePD videos at the scene as evidence relating to a fatal use of force?**—or, having failed to do
that, done everything within its lawful authority to find the video and preserve it.2%> The City also
admits that the video would have been helpful to assess Nissen’s conduct,?®¢ as evidence of
potential crimes, and as evidence in potential civil litigation.2¢’

But APD allowed the LivePD camera crew to leave the crime scene and then did not do
anything to retrieve the footage until four months after Ambler’s death—and at that time, all they
did was make a phone call to LivePD.?®8 Even though APD had the LivePD camera crew’s names,
they did not follow up with them directly until nearly 15 months after Ambler’s death—which was
after the body-worn camera footage was published by KVUE and triggered public backlash.?%
APD ultimately learned that the videos were destroyed due to the delay, as Williamson County
had a contract with LivePD requiring destruction of unused footage within 30 days.?’°
III.  STANDARD OF REVIEW

Summary judgment is only proper when there are no genuine issues of material fact in

dispute and the moving party is entitled to judgment as a matter of law. FED. R. CIv. PROC. 56(c).

In deciding a motion for summary judgment, the Court must view the evidence and draw all

263 Ex. 11, Staniszewski Deposition, 157:10-15.

264 Ex. 11, Staniszewski Deposition, 163:13—-164:5, 166:22—167:2.

265 Ex. 11, Staniszewski Deposition, 167:3-8.

266 Ex. 11, Staniszewski Deposition, 165:13-25.

267 Ex. 11, Staniszewski Deposition, 166:11-21.

268 Ex. 11, Staniszewski Deposition, 159:1-7; see also id. at 164:6-18.

269 Ex. 11, Staniszewski Deposition, 168:18-169:4; see, e.g., Ex. 47, Texas police chase ends in
death as ‘Live PD’ cameras roll. ‘I can’t breath,’ the man cries, USA Today (June 8, 2020)
available at https://www.usatoday.com/story/news/investigations/2020/06/08/texas-police-chase-
ends-death-i-cant-breathe-man-cries/3137476001/.

270 Ex. 22, “Live PD” — Williamson County Access Agreement, p. 3; Ex. 19, APD Ambler General
Offense Report, pp. 49, 60; Ex. 11, Staniszewski Deposition, 157:19-25, 172:21-173:11.

37



Case 1:20-cv-01068-DII-SH Document 203 Filed 07/06/23 Page 38 of 268

reasonable inferences in favor of the non-moving party—here, Plaintiffs. Matsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). “A judge’s function at summary judgment
is not to weigh the evidence and determine the truth of the matter but to determine if there is a
genuine issue for trial.” Tolan v. Cotton, 572 U.S. 650, 656 (2014) (reversing Fifth Circuit order
affirming grant of summary judgment in excessive force case). Thus, “[t]he norm at summary
judgment is to adopt the plaintiff’s version of the facts.” Fuentes v. Riggle, 611 Fed. Appx. 183,
2015 WL 2151832, *4 (5th Cir. May 8§, 2015).

The City of Austin does not enjoy any immunity in this case. Unlike individual government
employees and officers, “municipalities have no immunity from damages liability flowing from
their constitutional violations.” Owen v. City of Indep., Mo., 445 U.S. 622, 657 (1980).%!
Therefore, even if an officer is granted qualified immunity because the law he allegedly violated
was not “clearly established,” a municipality can still be liable for the same violation. See, e.g.,
Gonzalez v. Ysleta Indep. Sch. Dist., 996 F.2d 745, 759 (5th Cir. 1993).

Deputies Camden and Johnson, whose interests were aligned with Nissen’s, invoked the
Fifth Amendment in practically all of their deposition testimony. “[T]he Fifth Amendment does
not forbid adverse inferences against parties to civil actions when they refuse to testify in response
to probative evidence offered against them.” Farace v. Independent Fire Ins. Co., 699 F.2d 204,
210 (5th Cir. 1983) (citations omitted). “In general, the decision as to whether to admit a person's
invocation of the Fifth Amendment into evidence is committed to the discretion of the district

court.” FDIC v. Fid. & Deposit Co., 45 F.3d 969, 977 (5th Cir.1995).

271 See also Trent v. Wade, 776 F.3d 368, 388 (5th Cir. 2015); Glenn v. City of Tyler, 242 F.3d
307,310 n.2 (5th Cir. 2001); Heath v. Brown, 807 F.2d 1229, 1231, n.1 (5th Cir 1987).
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An adverse inference from invocation of the privilege is appropriate in a civil case,
particularly where other evidence demonstrated that person’s culpability. See, e.g., Sec. & Exch.
Comm'nv. Milles, No. 1:19-CV-714-RP, 2022 WL 206808, at *5 (W.D. Tex. Jan. 24, 2022); W.L.
v. Zirus, No. SA-19-CV-00607-FB, 2020 WL 6703238, at *5 (W.D. Tex. Nov. 12, 2020); Robert
v. Maurice, No. CV 18-11632, 2021 WL 9540422, at *5 (E.D. La. Oct. 15, 2021); Hernandez v.
Theriot, No. CV 14-42-SDD-EWD, 2016 WL 4118919, at *2 (M.D. La. Aug. 1, 2016), aff'd, 709
Fed. Appx. 755 (5th Cir. 2017) (drawing adverse inference against police chief accused of sexually
assaulting minor plaintiff when police chief pled the Fifth to every question at trial).

Courts can draw this adverse inference from invocations of the Fifth Amendment at the
summary judgment stage. Sec. & Exch. Comm'n v. Sethi Petroleum, LLC, 229 F. Supp. 3d 524,
532 (E.D. Tex. 2017) (“This inference is available to the court on summary judgment.”); see Sec.
& Exch. Comm'n v. Milles, No. 1:19-CV-714-RP, 2022 WL 206808, at *5 (W.D. Tex. Jan. 24,
2022) (drawing the inference). Likewise, the jury can draw that same inference at trial. See
Hinojosa v. Butler, 547 F.3d 285, 291, 294, 297 (5th Cir. 2008) (reversing and ordering new trial
in § 1983 excessive force case where district court had prevented testimony about a prior use of
force incident that would have precipitated Fifth Amendment invocation, and thus been relevant
to credibility).

IV.  ARGUMENT AND AUTHORITIES

The City’s motion for summary judgment should be denied for three reasons.

A. The City of Austin failed to accommodate Javier Ambler, II’s disability.

Fact issues preclude summary judgment on Plaintiffs’ disability discrimination claims.

To allege a claim under the ADA and RA, plaintiffs must show (1) a qualified individual

within the meaning of the statutes (2) was excluded from participation in, or being denied benefits
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of, services, programs, or activities for which the public entity is responsible, or is otherwise being
discriminated against by the public entity, and (3) that such exclusion, denial of benefits, or
discrimination was by reason of his disability. Cadena v. El Paso Cnty., 946 F.3d 717, 723 (5th
Cir. 2020); Lightbourn v. County of El Paso, Tex., 118 F.3d 421, 428 (5th Cir. 1997).2"2 To recover
compensatory damages, plaintiffs must also show defendants intentionally denied
accommodations to the person with a disability. See Delano-Pyle v. Victoria County, 302 F.3d
567, 574 (5th Cir. 2002). The City’s motion does not contest whether Plaintiffs satisfy these
elements, but instead solely argues the ADA and RA do not apply pursuant to Hainze v. Richards,
207 F.3d 795. (5th Cir. 2000). See Doc. 165, pp. 20-21. Plaintiffs’ evidence easily raises material
fact issues on whether these statutes apply. Moreover, although the City has waived any issue on
the other elements, Plaintiffs have also shown fact disputes on every other element required to
prove ADA and RA violations.
1. The ADA and RA apply; Hainze does not preclude Plaintiffs’ claims.

The City errantly claims, in its only argument relating to the ADA and RA, that it was
allowed to discriminate based on Ambler’s disability due to Hainze v. Richards, 207 F.3d 795, 797
(5th Cir. 2000). See Doc. 165, pp. 20-21. Hainze and its progeny craft a limited exception to the

ADA and RA—recognized only in this circuit and nowhere else in the country—for claims arising

272 The Rehabilitation Act follows the same standards as the Americans with Disabilities Act,
adding only the requirement that the entity also receive federal funding. Courts thus interpret the
ADA and RA under the same body of law. See, e.g., Epley v. Gonzalez, 860 Fed. Appx. 310, 312
(5th Cir. 2021); Bennett-Nelson v. La. Bd. Of Regents, 431 F.3d 448, 455 (5th Cir. 2005). The City
of Austin did and does receive federal funding—including specifically for APD. Ex. 24, City of
Austin  2018-2019 Approved Budget, 358, 448-449, 468-469, 472, available at
https://assets.austintexas.gov/budget/18-19/downloads/FY19 Approved FINAL.pdf, Ex. 25, City
of Austin 2020-2021 Approved Budget, pp. 15, 199, 507, available at
https://assets.austintexas.gov/budget/20-2 1/downloads/2020-21 Approved Budget.pdf. The
Court should take judicial notice of the City’s website. See, e.g., Coleman v. Dretke, 409 F.3d 665,
667 (5th Cir. 2005) (denying rehearing en banc).
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from police action amidst an exigent “threat to human safety.” Hainze, 207 F.3d at 802. Here,
Ambler posed no threat. Thus, the Hainze decision does not bar Plaintiffs’ claims for two reasons.

a) Nissen encountered a secure scene, as Ambler posed no threat to
human safety, so the Hainze exception does not apply.

When the evidence is viewed in the light most favorable to Plaintiffs, the “area was secure”
and there was no ongoing “threat to human safety,” so this case is cognizable according to Hainze.
Hainze, 207 F.3d at 802. This is consistent with the Fifth Circuit and its district courts’ application
of the rule; “[t]he Hainze exception is applied narrowly, only in situations that legitimately present
a threat of imminent danger ....” Van Velzor v. City of Burleson, 43 F. Supp. 3d 746, 758 (N.D.
Tex. 2014).272 Because Ambler posed no threat of imminent danger, the City’s argument fails.

In Hainze v. Richards, the plaintiff was a mentally ill, intoxicated man yelling profanities
at police officers while advancing toward them with a knife. 207 F.3d 795, 797 (5th Cir. 2000).
After repeatedly ordering him to drop his weapon, those officers fired on Hainze. /d. Hainze
survived, was convicted of aggravated assault for menacing the officers, but nonetheless sued,
claiming the ADA required the officers to accommodate him as he prepared to attack them. /d. at
800. The Hainze decision reasoned that “[o]nce the area was secure and there was no threat to
human safety, the [police] would have been under a duty to reasonably accommodate Hainze's
disability in handling and transporting him to a mental health facility.” /d. at 802. However, the
Fifth Circuit held against Hainze because his assault on the officers meant an ADA “claim is not

available.” Id. at 801. In contrast, by the plain terms of Hainze itself, the ADA and RA clearly

273 See also, e.g., Tellis v. LeBlanc, No. CV 18-541,2022 WL 67572, at *7 (W.D. La. Jan. 6, 2022)
(“The Fifth Circuit in Hainze made clear that its holding was limited to the time period before the
officer secured the scene and ensured there was no threat to human life.”).
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apply to Ambler, because “the area was secure and there was no threat to human safety” for three
reasons.

First, unlike in Hainze, here, after his car crashed, objective evidence proves Ambler
immediately surrendered and no longer posed a threat.?’* Unlike the plaintiff in Hainze—who was
actively threatening the officers with a knife and ignoring orders from the police—Ambler
immediately complied with the officers’ orders as best as his disabilities would allow, and held up
his hands to show he was unarmed.?’> By the time Nissen arrived, he could see that Ambler was
subdued, face down on the ground, and posed no threat.?’® Nissen even had the opportunity to
check that the car was turned off, free of weapons, and unoccupied before turning to Ambler—he
confirmed “car looks clear” to the deputies.?’” Plaintiffs’ police practices expert likewise attests
that the scene was secure based on the information available to Nissen.?’”® Thus, the objective
evidence reflects that there was, in fact, no threat to human safety other than the excessive force
being inflicted by the police.

Second, Nissen’s and the other officers’ testimony and conduct shows they did not believe
Ambler posed a threat. Nissen admitted Ambler was not being violent.?”” When asked if Ambler
posed any threat while on the ground, both deputies asserted their Fifth Amendment rights and
refused to answer.?®® The officers all readily permitted private citizens—the LivePD camera

crew—within arms’ reach of Ambler, showing the officers had zero safety concerns.?®! When two

274 Ex. 5, Dash Camera Footage, 1:45:50.

275 Ex. 5, Dash Camera Footage, 1:45:52.

276 Ex. 3, Body-Worn Camera, 1:21-3:01, (T06:46:10-47:51).

27T Ex. 3, Body-Worn Camera, 1:31 (T06:46:227).

278 Ex. 1, Clark Report, p. 24.

279 Ex. 2, Nissen Deposition at 94:20-95:5.

280 Ex. 12, Camden Deposition, 84:16-85:4; Ex. 14, Johnson Deposition, 71:13-18, 72:16-73:9.
281 Ex. 5, Dash Camera Footage (COA 51378), at 23:10; Ex. 3, Body-Worn Camera, 1:48
(T06:46:137), 3:49 (T06:46:14Z) [COA 51366].

42



Case 1:20-cv-01068-DII-SH Document 203 Filed 07/06/23 Page 43 of 268

additional officers arrived, they stood idle, demonstrating that they also saw no exigent need to
protect anyone from Ambler, block access to Ambler’s vehicle, or even have the camera crew keep
their distance.?®? As such, after the crash, Nissen and the other police knew the area was controlled
and secure, triggering the City and Nissen’s obligations to accommodate Ambler under the plain
text of Hainze.

Finally, the City’s only countervailing evidence is Nissen’s self-serving testimony, but this
is not enough. See Doc. 165, p. 21. Even if the credibility of Nissen’s testimony were not
obliterated by the video evidence and every officers’ conduct at the scene—though it is—his self-
serving account is insufficient to eliminate a fact issue as a matter of law. Bazan ex rel. Bazan v.
Hidalgo Cty., 246 F.3d 481, 492 (5th Cir. 2001) (officer’s self-serving statement was insufficient
for summary judgment).

In much more dangerous situations, courts in this circuit have found Hainze inapplicable.
For example, in Hobart, the plaintiff, in the midst of a severe schizophrenic episode, ran toward
the defendant officer, flailing his arms and striking the officer on the body and head. Hobart v.
City of Stafford, 784 F. Supp. 2d 732, 742 (S.D. Tex. 2011). Still, that court denied summary
judgment, finding that the plaintiffs had raised fact issues as to whether the plaintiff “present[ed]
any serious threat, let alone threat of human life, and whether there was any need for the officer to
secur[e] the scene.” Id. at 75758 (cleaned up). By contrast, Ambler never charged any officer,
nor did he do anything remotely resembling striking any officers on the body or head.

And in Wilson v. City of Southlake, 936 F.3d 326, 331 (5th Cir. 2019), the Fifth Circuit
affirmed how narrow the Hainze exception actually is, and that it only applies during “exigent”

arrests. In Wilson, a disruptive, autistic child threatened and attempted to hit adults with a jump

282 Ex. 5, Dash Camera Footage, 01:45:57-01:48:16.
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rope, precipitating a forceful arrest by school police. /d. at 328. Despite Wilson involving an arrest
of an unrestrained, threatening person with a “weapon,” the Fifth Circuit held “[b]ecause there was
no exigent circumstance, the Hainze exception does not apply.” 936 F.3d at 331; see also Rubin v.
Cruz, No. 4:21-CV-01148, 2022 WL 4450489, at *6 (S.D. Tex. Sept. 22, 2022) (Hainze exception
did not apply as arrest was not exigent); Salinas v. City of New Braunfels, 557 F. Supp. 2d 771,
776 (W.D. Tex. 2006) (Hainze exception did not apply to police conduct while investigating a
person’s death). The same is true here—the exigency had decidedly ended by the time Nissen
approached, as Ambler was lying face down on the ground begging for help and not threatening
anyone.

The City errantly suggests that because the incident happened “on a public street,” Hainze
necessarily applies. Doc. 165, p. 21. This application of Hainze is patently incorrect. By the plain
language of the decision, the ADA and RA apply once the “area is secure,” meaning there is no
longer an actual “threat to human safety.” Hainze, 207 F.3d at 802. Indeed, in the facts of Hainze,
the court of appeals anticipated that the area would eventually be made secure so that the officers
would have been obliged by the ADA to transport the subject from the scene (which was not
literally a street, but a convenience store) to a mental health facility. /d. There is no inherent threat
engendered by public streets versus any other location. In this specific case, Ambler was lying face
down on a deserted street at 1:46 a.m., so there simply was not any conceivable threat to the “public
at large.”?®3 Contra Doc. 165, p. 21. Nor is there any evidence that Nissen and the deputies were
“defending themselves,” contra Doc. 165, p. 21, as Nissen admits Ambler was never violent.?84

Thus, the Court should reject the City’s cursory argument.

283 Ex. 3, Body-Worn Camera, at 1:16 (T06:46:06Z).
284 Ex. 2, Nissen Deposition, 94:20-95:5.
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Accordingly, Ambler was no longer a threat to the officers’ safety and so he was entitled
to be free from discrimination based on his disability.

b) Every court of appeals outside this circuit to squarely address the
issue has rejected Hainze’s controversial exception.?%’

Although Hainze remains binding in this circuit and does not preclude Plaintiffs’ claims—
particularly not at summary judgment—the decision was wrongly decided and there is a clear
circuit split. The ADA and RA have no exceptions for police action whether or not the area is
secure. Thus, the City’s argument on this point should be rejected for that independent reason.

As Judge Ho noted in Wilson, the Hainze “exigent circumstance” exception “appears

99 ¢¢

nowhere in the text of either [statute],” “[s]o it is not surprising that every circuit to opine on this
issue has ... rejected [the Fifth Circuit’s] approach.”2%¢ Wilson, 936 F.3d at 333 (Ho, I,
concurring); see Gray v. Cummings, 917 F.3d 1, 16-17 (1st Cir. 2019); Seremeth v. Bd. of Cnty.
Comm’rs Frederck Cnty., Md., 673 F.3d 333, 339 (4th Cir. 2012); Sheehan v. City & Cnty. of San
Francisco, Calif., 743 F.3d 1211, 1232 (9th Cir. 2014) rev’'d on other grounds, 135 S.C.t 1765
(2015); Vos v. City of Newport Beach, 892 F.3d 1024, 1036 (9th Cir. 2018); Bircoll v. Miami-Dade
Cnty., Fla., 480 F.3d 1072, 1085 (11th Cir. 2007); see also King v. Hendricks Cnty.
Commissioners, 954 F.3d 981, 989 (7th Cir. 2020) (assuming without deciding that the ADA

applied to exigent arrest); Gohier v. Enright, 186 F.3d 1216, 1221 (10th Cir. 1999) (rejecting “a

broad rule categorically excluding arrests from the scope of Title II”’). “Our obligation to apply

285 Plaintiffs respectfully argue this issue to ensure it is preserved to the extent necessary.

286 Judge Ho’s analysis notwithstanding, while the Sixth and Eighth Circuits have not adopted
Hainze’s reasoning, they have reached very similar results and cited favorably to the decision. See,
e.g., Roell v. Hamilton Cnty., Ohio/Hamilton Cnty. Bd. Of Cnty. Commissioners, 870 F.3d 471,
489 (6th Cir. 2017); Bahl v. County of Ramsey, 695 F.3d 778, 785 (8th Cir. 2012).
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binding precedent faithfully does not require us to extend it where it doesn’t belong.” Wilson, 936
F.3d at 333 (Ho., J. concurring).

After the crash, Ambler never posed a serious threat to any person on scene—at a
minimum, this creates a dispute of material fact as to whether Ambler lying face down on the
ground beneath three officers, doing nothing but trying to breathe and begging for help, could have
possibly resembled a “potentially life-threatening situation or threat to human life.” See Wilson,
936 F.3d at 331. In any event, Hainze’s judge-made limit on the ADA and RA is erroneous. Thus,
the City’s argument to the contrary should be rejected.

2. Javier Ambler Il was a qualified person with a disability.

Ambler was disabled and thus a qualified person within the meaning of the ADA and RA.

“Whether a plaintiff is disabled under the ADA is not a demanding question.” Epley v.
Gonzalez, 860 F. App'x 310, 312 (5th Cir. 2021). The statute expressly provides that “[t]he
definition of disability ... shall be construed in favor of broad coverage ....” 42 U.S.C.
§ 12102(4)(A); see also 29 C.F.R. § 1630.2(j)(1)(iii). To qualify for protections under the ADA
and RA, a person with a disability must show they suffer from “a physical or mental impairment
that substantially limits one or more major life activities.” 42 U.S.C. § 12102(1)(A). “Major life
activities” include “caring for oneself,” 42 U.S.C. § 12102(2)(A), and limitations on “the operation
of a major bodily function,” such as the circulatory system, respiratory system, and endocrine
system. 42 U.S.C. § 12102(2)(B). To be “substantially limited” merely requires the person with
the disability “be unable to perform a major life activity that the average person in the general
population can perform or to be significantly restricted in the ability to perform it.” Weed v.

Sidewinder Drilling, Inc., 245 F. Supp. 3d 826, 833 (S.D. Tex. Mar. 29, 2017) (Harmon, J.)
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(denying motion for summary judgment); see also 29 C.F.R. § 1630.2(j)(1)(ii). Ambler easily met
this threshold for two reasons: his morbid obesity and his congestive heart failure.

First, at the time of his death, Ambler weighed over 400 pounds with a body mass index of
55.5—“extremely obese” according to the NIH.?®” The Travis County Medical Examiner and
Ambler’s treating doctors specifically described Ambler as “morbidly obese.”8

Courts in this circuit regularly recognize morbid obesity as a qualifying disability.
McCollum v. Livingston, No. 4:14-CV-3253, 2017 WL 608665, at *35 (S.D. Tex. Feb. 3, 2017)
(denying summary judgment in part on basis that morbidly obese plaintiff qualified as an
individual with a disability under the ADA); E.E.O.C. v. Res. for Human Dev., Inc., 827 F. Supp.
2d 688, 696 (E.D. La. 2011) (“[Plaintiff] was severely obese, which is an impairment under the
ADA.”); see also Cook v. Rhode Island, 10 F.3d 17, 25-26 (1st Cir. 1993).

Ambler’s weight met the threshold for disability, as it limited his bodily systems and daily
life activities. His father described him as “too big” and talked about needing to encourage him to
“Eat more veggies, more fruits. Do some walking” after Ambler had ended up in the hospital due
to multiple complications that both he and his father understood to be related to his morbid
obesity.?®° Before his death, Ambler’s physicians noted that due to his obesity, Ambler was

“Hypoxic on room air’—meaning Ambler’s bodily system of respiration was substantially limited

by his morbid obesity compared to an average person.?’® This limitation on Ambler’s ability to

27 Ex. 6, Autopsy Report, p. 3; Ex. 26, National Institute of Health, Body Mass Index Chart,
available at http://www.nhlbi.nih.gov/health/educational/lose_ wt/BMI/bmi_tbl.pdf (Ambler’s
BMI was even beyond the range given by the NIH for “extreme obesity” as between 40 and 54).
The Court should take judicial notice of the NIH publication. See Coleman, 409 F.3d at 667.

288 Ex. 6, Autopsy Report, p. 3; Ex. 18, St. David’s Medical Record Excerpts, AMBLER000314,
328, 351.

289 Ex. 27, Ambler, Sr. Deposition, 34:12-25.

290 Ex. 18, St. David’s Medical Record Excerpts, AMBLER000261.
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breathe was even more pronounced when the officers forced him to lay face down on the ground,
as he exclaimed to the officers that he could not breathe at the scene repeatedly.?®! Plaintiffs’
physician expert likewise opines Ambler had these limitations from his disability.?? And
obviously his body shape prevented him from laying “flat on [his] stomach” no matter how many
times the officers gave that instruction.?*?

Second, Ambler suffered congestive heart failure, which is also a disability.?** After the
ADAAA, “disability” includes impairment that is episodic or in remission, including if in
remission due to medication, if it would substantially limit a major life activity when active—and
examples given specifically include heart conditions similar to congestive heart failure, like
hypertension. ADA Amendments Act of 2008, §§ 4, § 3(4)(D), 122 Stat. 3553, 3555; 29 C.F.R.
§ 1630(G)(5).

Federal courts have recognized congestive heart failure as a disability under the ADA.
Gribben v. United Parcel Serv., Inc., 528 F.3d 1166, 1171 (9th Cir. 2008) (finding individual
disabled under ADA on basis of congestive heart failure); Demyanovich v. Cadon Plating &
Coatings, L.L.C., 747 F.3d 419, 433 (6th Cir. 2014) (finding individual disabled under ADA on
basis of congestive heart failure). And Fifth Circuit courts have recognized hypertension—often a
precursor, as it was for Ambler, to the more severe congestive heart failure—as a condition that

qualifies as a disability under the ADA. See Martone v. Livingston, No. 4:13-CV-3369, 2014 WL

21 Ex. 3, Body-Worn Camera, 1:41-1:42 (T06:46:31-32), 1:54-55 (T06:46:43-44), 1:56
(T06:46:46), 2:03—-04 (T06:46:52-53), 2:15-16 (T06:47:05-06); Ex. 2, Nissen Deposition,
115:13.

292 Ex. 10, Kadar Declaration, p. 3.

293 Ex. 3, Body-Worn Camera, 1:53—1:54 (T06:46:43-44); Ex. 10, Kadar Declaration, p. 3.

294 Ex. 18, St. David’s Medical Record Excerpts, AMBLER000175, 178; Ex. 3, Body-Worn
Camera, 1:30-1:31 (T06:46:20-21), 1:37-1:38 (T06:46:28-29), 1:40-1:41 (T06:46:29-30); Ex.
5, Dash Camera Footage, 01:46:23-24, 01:46:30-31, 01:46:32-33.
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3534696, at *16 (S.D. Tex. July 16, 2014) (denying motion to dismiss ADA claims in part on basis
that plaintiff suffered from hypertension, obesity, and diabetes); Garner v. Chevron Phillips Chem.
Co., L.P., 834 F. Supp. 2d 528, 565 (S.D. Tex. 2011) (finding plaintiff with hypertension and
depression qualified as individual with a disability under ADA). In different statutory frameworks
for employment disability, the Fifth Circuit has likewise recognized congestive heart failure
supported determinations of permanent total disability. Mayes v. Astrue, No. 08-10306, 2008 WL
5069750, at *2 (5th Cir. Dec. 2, 2008) (unpublished); Halliburton Energy Servs. V. Bourg, 189
F.3d 468, 1999 WL 511559, *1 (5th Cir. June 30, 1999) (per curiam).

Here, Ambler needed to take medications and required cardiac catheterization in December
2017 to treat the effects of his congestive heart failure.?*> However, even missing his medication
for one or two days had led him back to the ER. In March 2018, Ambler had ran out of his
medication for two days and had to go to the hospital with shortness of breath and swelling in his
extremities.?® In November 2018, he went to refill his medication and was immediately assessed
as in acute decompensated heart failure, hypoxic, hypertensive, and edematous.?®’” His doctors
similarly noted Ambler had “long-term morbidity and mortality” due to his uncontrolled
hypertension.?®® As such, although mitigated using medication, Ambler’s congestive heart failure
clearly impacted his normal circulatory system functioning in such a way that qualified him as a
person with a disability under the ADA.

Both of Ambler’s severe health conditions, his morbid obesity and his congestive heart

failure, independently qualified Ambler as disabled under the ADA. Both contributed to his

295 Ex. 18, St. David’s Medical Record Excerpts, AMBLER000159.
2% Ex. 18, St. David’s Medical Record Excerpts, AMBLER000177.
297 Ex. 18, St. David’s Medical Record Excerpts, AMBLER000261.
298 Ex. 18, St. David’s Medical Record Excerpts, AMBLER000226.
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death.?”” In concert, Ambler’s conditions combined to more severely impact major life activities
and major bodily functions: making it harder to breathe, harder for his circulatory system to
function, harder to endure the stress of the forcible restraint, and harder for him to respond to (and
survive complying with) the officers’ commands in light of their refusal to accommodate his
disabilities. As such, Ambler qualified as an individual with a disability under the ADA.
3. Ambler was denied participation in City of Austin programs and services.
Ambler was denied the program and service of proper policing by Defendants’ actions.
Programs, services, and activities of a public entity are broadly understood for the purposes of the
ADA and RA. See, e.g., Frame v. City of Arlington, 657 F.3d 215, 226 (5th Cir. 2011). The Fifth
Circuit has recognized that police officers who fail to reasonably accommodate people with
disabilities during their arrest violate their rights under the ADA and RA—thus, policing is a
program or service within the meaning of the statutes. See Wilson v. City of Southlake, 936 F.3d
326, 333 (5th Cir. 2019); Delano-Pyle v. Victoria Cnty., Tex., 302 F.3d 567, 574 (5th Cir. 2002);
see also Morais v. City of Philadelphia, No. 06-582, 2007 WL 853811, at *12 (E.D.Pa. Mar. 19,
2007) (“the lawful exercise of police power is a benefit of the services, programs, or activities of
a public entity”). Here, as described below, Nissen and the City failed to accommodate Ambler’s
repeatedly communicated and obvious disabilities, and thus denied him the benefits of the City of
Austin’s policing.

4. Ambler died, and was thereby excluded from a City of Austin program or
service, because of his disabilities.

Nissen knew that Ambler had a disability that endangered his life if Nissen stuck to the

“default” method of forcible restraint, so Nissen had a duty to accommodate Ambler’s disability

299 Ex. 10, Kadar Declaration, p. 3.; Ex. 6, Autopsy Report
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in the arrest, but he failed to do so. As a result of Nissen’s failure to accommodate, Ambler died
at the hands of Nissen and the Williamson County deputies.??

Unlike other anti-discrimination statutes, the ADA and RA create an ‘“affirmative
obligation” to accommodate people with disabilities—not simply treat people with disabilities the
same as able-bodied people. See, e.g., Tennessee v. Lane, 541 U.S. 509, 533 (2004).

Recognizing that failure to accommodate persons with disabilities will often have

the same practical effect as outright exclusion, Congress required the States to take

reasonable measures to remove architectural and other barriers to accessibility.

Id., at 531-532 (discussing affirmative “duty to accommodate); see 28 C.F.R. § 35.130 (b)(7) (“A
public entity shall make reasonable modifications in policies, practices, or procedures when the
modifications are necessary to avoid discrimination on the basis of disability”). In this context,
officers like Nissen have a duty to accommodate disabilities and their departments can be liable
when its officers “fail to reasonably accommodate the disabled person's disability in the course of

investigation or arrest, ‘causing the person to suffer greater injury or indignity in that process than

other arrestees.”” Hobart v. City of Stafford, 784 F. Supp. 2d 732, 756 (S.D. Tex. 2011).3°! In other

300 Ex. 10, Kadar Declaration, pp. 2-3; Ex. 15, Baden Declaration, pp. 5-6.

301 See also McCollum v. Livingston, No. 4:14-CV-3253, 2017 WL 608665, at *35 (S.D. Tex. Feb.
3, 2017); Hinojosa v. Livingston, 994 F.Supp.2d 840 (S.D. Tex. Jan. 16, 2014); O Neil v. Tex.
Dep’t of Crim. Justice, 804 F.Supp.2d 532, 538 (N.D. Tex. Apr. 7, 2011); Martone v. Livingston,
2014 WL 3534696 (S.D. Tex. July 16, 2014) (Ellison, J.); Togonidze v. Livingston, No. 6:14-cv-
00093-JDL, Doc. 52 (magistrate’s April 9, 2014 recommendation) (E.D. Tex.) (Love, Mag. J.) and
Doc. 56 (May 6, 2014 order adopting magistrate’s recommendation) (Schneider, J.); Webb v.
Livingston, No. 6:13-cv-00711-JDL, Doc. 98 (magistrate’s report and recommendation, attached
as Ex. 125) (E.D. Tex.) (Love, Mag. J.) and Doc. 125 (May 5, 2014 order adopting magistrate’s
recommendation, attached as Ex. 126) (Schneider, J.); Hinojosa v. Livingston, 994 F.Supp.2d 840
(S.D. Tex. 2014) (Gonzales Ramos, J.); Borum v. Swisher Co., 2015 WL 327508 (N.D. Tex. Jan.
26, 2015) (Robinson, J.) (alcoholic prisoner denied accommodations). See also Wright v. Tex.
Dep’t Crim. Justice, 2013 WL 6578994 (N.D. Tex. Dec. 16, 2013) (O’Connor, J.); Wolfe v. Fla.
Dep’t of Corr., No. 5:10-CV—663, 2012 WL 4052334, *4 (M.D. Fla. Sept. 14, 2012); Miller v.
Chapman, No. 13—-00367, 2014 WL 2949287, at *3 (M.D. La. June 30, 2014); Reeves v. LeBlanc,
No. 13-0586, 2014 WL 7150615, *4 (M.D. La. Dec. 15, 2014); Hacker v. Cain, No. 3:14-00063,
2016 WL 3167176, *13 (M.D. La. June 6, 2016); Cleveland v. Gautreaux, 198 F.Supp.3d 717,
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words, “[t]his prong can be satisfied with evidence that the defendant failed to make reasonable
accommodations for a plaintiff's disability.” Epley v. Gonzalez, 860 F. App'x 310, 314 (5th Cir.
2021). Nissen’s misconduct failed to accommodate, and thereby was “because of,” Ambler’s
disabilities for three reasons.

First, Nissen knew Ambler was disabled and needed an accommodation. He testified that
he recognized that Ambler was obese.>? Indeed, in the moment, Nissen referred to Ambler as “big
man” and “real heavy-set.”*** Nissen acknowledged that he heard Ambler plead that he could not
breathe.** Further, Ambler’s labored breathing and medical distress are obvious on Nissen’s
body-worn camera.’®> When asked if Ambler was having difficulty breathing and struggling to
survive, the deputies pleaded the Fifth.3%¢ Nissen testified that he received training about the risks
of positional asphyxia and that he received training on how to restrain “heavyset” people.’*” He
understood “the obvious pitfalls of that [prone] position ... people could be at risk for positional
asphyxiation.”3% Thus, Nissen knew “a whole bunch of different options” were reasonable aside
from the deadly prone restraint*®*—indeed, the City’s own policy spells out that an injured or

disabled person may not need to be restrained at all, or may need to be restrained in a seated

737 (M.D. La. Aug. 1, 2016); Romero v. Bd. Of County Comm’n of County of Curry, NM, 202
F.Supp.3d 1223, 1265 (D. N.M. Aug. 15, 2016); Jacobs v. Trochesset, NO. 3:16-CV-65,2016 WL
6518420, *1 (S.D. Tex. Nov. 2, 2016).

302 Ex. 2, Nissen Deposition, 286:5-14.

303 Ex. 3, Body-Worn Camera, 1:43-44 (T06:46:33-347), 3:35-40 (T06:48:25-30).

304 Ex. 2, Nissen Deposition at 146:3-5.

305 Ex. 3, Body-Worn Camera, 1:41-1:42 (T06:46:31-32), 1:54-55 (T06:46:43-44), 1:56
(T06:46:46), 2:03—04 (T06:46:52—53), 2:15-16 (T06:47:05-06).

306 Ex. 14, Johnson Deposition, 96:13-24; Ex. 12, Camden Deposition, 58:12—17.

307 Ex. 2, Nissen Deposition at 63:20-25, 67:2-8.

308 Ex. 2, Nissen Deposition at 61:12—14.

309 Ex. 2, Nissen Deposition at 195:18-19.
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position or with their hands handcuffed in front of their body.!? Yet, when faced with a completely
nonthreatening subject who was experiencing obvious medical distress as a result of his obesity
and Nissen’s insistence on the dangerous restraint, Nissen did nothing to provide any reasonable
accommodation. Thus, based on Nissen’s testimony alone, he discriminated against Ambler based
on his morbid obesity by continuing to try to force Ambler to lay “flat on your stomach” despite
knowing this was not only impossible, but inappropriate and dangerous due to Ambler’s obesity.

Second, a reasonable juror could further reject Nissen’s self-serving plea of ignorance and
conclude that he did hear Ambler twice tell him directly that he had congestive heart failure.
Considering how clearly Ambler’s pleas can be heard on Nissen’s body worn camera,?!! this is a
straightforward fact issue for a jury to weigh the credibility of Nissen’s testimony against video
evidence—and the testimony from Nissen, the City, and Plaintiffs’ expert that Nissen should have
been listening for this information because he knew it was relevant to the risk of killing Ambler
with forcible restraint.3'? See Roque v. Harvel, 993 F.3d 325, 334 (5th Cir. 2021) (despite officer’s
claim that he believed subject was armed and dangerous, video showing subject was unarmed and
fleeing was sufficient to dispute this version of events); Bazan, 246 F.3d at 492; Streetman v.
Coriell, No. A-13-CA-404-LY, 2014 WL 3548458 (W.D. Tex. July 17, 2014) (Austin, Mag. J.)
(despite officers’ denial, finding fact dispute whether officers saw suspect had dropped gun).

If the jury sides with Plaintiffs’ evidence over Nissen’s self-serving denial, then it can rely

on Nissen’s admission that hearing Ambler say he had congestive heart failure would have made

310 Ex. 11, Staniszewski Deposition, 119:7-120:3; Ex. 7, APD Policy 321 — Care and Transport of
Prisoners, p. 2 (COA 027256).

3ITExX. 3, Body-worn camera, 1:37-1:41 (T06:46:27-31); Ex. 5, Dash Camera Footage, 01:46:23—
28.

312 Ex. 2, Nissen Deposition, 169:7-11; Ex. 11, Staniszewski Deposition, 126:22-127:4; Ex. 1,
Clark Report, p. 23.
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a difference in his response.’!® The City likewise testified an arrestee’s congestive heart failure
would make them more likely to be injured or killed from this restraint, and that Nissen was trained
on that reality.3'* That fact would have required further urgency to the already obvious need to
accommodate Ambler’s disabilities, demonstrating Nissen’s failure to reasonably accommodate.

Finally, Ambler repeatedly requested help?!>

and explained to Nissen that he could not
breathe,?!¢ while Nissen ignored the wide range of reasonable options to accommodate Ambler’s
request and thereby save Ambler’s life. Nissen did not stop what he was doing as Ambler asked,
or use any other options: Nissen could have, but did not, stopped using force, asked the deputies
to stop, had Ambler sit up, had Ambler kneel, rolled Ambler on to his side, or done anything to
relieve the pressure on his chest.3!” Or Nissen could have simply chosen not to use a restraining
device.?!® The reasonableness of each of these available accommodations that Nissen failed to use
is a fact question to be resolved by a jury. Brennan v. Stewart, 834 F.2d 1248, 1262 (5th Cir. 1988).

Yet, instead, Nissen did not even stop applying force himself or stop the Williamson County

deputies.’!” Indeed, Nissen and the deputies made the situation worse by pressing Ambler’s face

313 Ex. 2, Nissen Deposition, 169:7—11.

314 Ex. 11, Staniszewski Deposition, 125:23-126:1, 126:22-127:4, 127:15-128:17.

315 Ex. 3, Body-Worn Camera, 2:05-2:06 (T06:46:56), 2:20-21 (T06:47:10-11), 2:25-26
(T06:47:15-16).

316 Ex. 3, Body-Worn Camera, 1:41-1:42 (T06:46:31-32), 1:54-55 (T06:46:43-44), 1:56
(T06:46:46), 2:03—04 (T06:46:52-53), 2:15-16 (T06:47:05-06).

317 Ex. 2, Nissen Deposition, 195:18-20; Ex. 1, Clark Report, p. 25 (“Even if the officers insisted
on handcuffing him, they could have easily directed Ambler to sit on the ground, lay on his side,
or simply handcuffed him in the front to relieve the pressure on his chest.”); Ex. 3, Body-Worn
Camera, 2:05-2:06 (T06:46:56), 2:20-21 (T06:47:10-11), 2:25-26 (T06:47:15-16).

318 Ex. 11, Staniszewski Deposition, 119:7-120:3; Ex. 7, APD Policy 321 — Care and Transport of
Prisoners, p. 2 (COA 027256; Ex. 1, Clark Report, p. 25 (“There was no need to handcuff Ambler
at all.”); see generally Ex. 3, Body-Worn Camera.

319 Ex. 3, Body-Worn Camera; see also Ex. 1, Clark Report, p. 26 (“Nissen went out of his way to
increase the deadly pressure on Ambler’s chest by using his knee on Ambler’s back and his arm
on Ambler’s neck for no reason. Nissen helped convert a peaceful arrest into a use of deadly
force.”).
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and chest directly into the ground when they knew he was having trouble breathing. In other words,
Nissen did not take any of the many reasonable options available to safely accommodate Ambler’s
disability. Instead, Nissen continued his own unnecessary application of force, and continued to
assist the deputies in their unnecessary force, that he knew would pose a heightened risk due to
Ambler’s disability, thereby failing to provide any reasonable accommodation for Ambler’s
disability, and ultimately proximately causing Ambler’s death.32

Nissen was faced with a compliant subject being brutally arrested by two deputies and
begging for his life. Instead of taking any one of the many actions that would have accommodated
Ambler’s disability, Nissen simply helped apply more force that ultimately killed Ambler due to
his disabilities. This shows that Nissen discriminated against Ambler based on his disabilities.

5. Nissen’s conduct was intentional, not accidental.

Though the Fifth Circuit has declined to explicitly define “intentional discrimination,”3?!
every Circuit addressing the question has concluded “the standard for intentional violations is
deliberate indifference to the strong likelihood of a violation” of the ADA or RA. See, e.g., Loeffler
v. Staten Island Univ. Hospital, 582 F.3d 268, 275 (2nd Cir. 2009); 4.G. v. Lower Merian School
Dist., 542 Fed. Appx. 194, 198 (3rd Cir. 2013); Meagley v. Little Rock, 639 F.3d 384 (8th Cir.

2011); Duvall v. Co. of Kitsap, 260 F.3d 1124, 1138 (9th Cir. 2001); Barber v. Colorado Dep’t of

Revenue, 562 F.3d 1222, 1228-29 (10th Cir. 2009); Liese v. Indian River Co. Hospital, 701 F.3d

320 Ex. 10, Kadar Declaration, p. 2; Ex. 6, Autopsy Report, p. 3; Ex. 15, Baden Declaration, pp. 5—
6.

321 See Frame, 657 F.3d at 231 n. 71 (5th Cir. 2011) (“We express no opinion as to whether (or
when) a failure to make reasonable accommodations should be considered a form of intentional
discrimination”); Estate of A.R. v. Muzyka, 543 Fed. Appx. 363, 365 (5th Cir. Oct. 16, 2013)
(unpublished) (declining to adopt competing “bad faith” or “deliberate indifference” standards for
“intentional discrimination” advocated by the parties); Perez, 624 Fed. Appx. At 184 (“declin[ing]
to make new law on the nature of intent”).
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334,345 (11th Cir. 2012).3?2 Deliberate indifference only requires officials to both (1) know about
the inmate’s disability, and (2) disregard the need for a reasonable accommodation.

The Fifth Circuit has ruled that ignoring “clear indications” that a person has a disability
in need of accommodation is sufficient to establish intentional discrimination. See Perez v. Doctors
Hosp. at Renaissance, Ltd., 624 Fed. Appx. 180, 185 (5th Cir. 2015) (reversing summary
judgment). Failure to provide an “effective” accommodation is “evidence of intentional
discrimination.” /d.

The Fifth Circuit cursorily discussed “intentional discrimination” under Title IT of the ADA
in Delano-Pyle v. Victoria Co., 302 F.3d 567 (5th Cir. 2002). The facts in Delano-Pyle and its
successor, Perez, demonstrate knowledge of a need for an accommodation and a failure to provide
it is enough. In Delano-Pyle, the Circuit affirmed a jury verdict for a deaf plaintiff who was
arrested after police refused to provide him a sign-language interpreter during a traffic stop.
Though the Circuit reviewed the sufficiency of the evidence, it did not discuss any proof “beyond”
deliberate indifference, when upholding the district court’s award of compensatory damages. That
the officer knew the plaintiff was deaf, but chose not to provide a sign-language interpreter and
arrested him anyway, was enough. See also Perez, 624 Fed. Appx. at 185.

In this case, Nissen clearly recognized that Ambler was obese, as it was not only obvious,
but Nissen referred to Ambler as “big man” and “real heavy-set.”*?* Nissen acknowledged that he

heard Ambler plead that he could not breathe.?>* And Ambler’s desperate pleas that he had

322 The Sixth Circuit has also assumed, without deciding, this is the correct standard. R.K. v. Bd.
Of Educ. Of Scott County, Ky., 637 Fed. Appx. 922, 925 (6th Cir. Feb. 5, 2016). The Fifth Circuit
is “always chary to create a circuit split.” U.S. v. Kebodeaux, 647 F.3d 137, 141 (5th Cir. 2011)
rev’d on other grounds at 133 S.Ct. 2496 (2013).

323 Ex. 3, Body-Worn Camera, 1:43-44 (T06:46:33-347), 3:35-40 (T06:48:25-30).

324 Ex. 2, Nissen Deposition, 146:3-5.
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congestive heart failure are clearly audible on Nissen’s body worn camera.3?> Ambler also
repeatedly begged “please” and explained he was “not resisting.”*?® Nissen had more than clear
indications that Ambler had a disability—it was both obvious and Ambler explicitly begged him
to recognize how he needed to be accommodated. Further, Nissen understood that Ambler’s
obesity affected how he needed to respond—and he admits he would have recognized congestive
heart failure did so as well, as discussed above.??’

Thus, Plaintiffs’ evidence satisfies every element of their ADA and RA claims, so the
City’s motion for summary judgment on the disability discrimination claims should be denied.

B. APD’s practice of using excessive force and failing to intervene, which the City

promoted with inadequate supervision and errant training, proximately caused
Nissen to use deadly force and fail to intervene.

Nissen used excessive force, instead of intervening to de-escalate the deputies’ ongoing
excessive force, because APD had created a custom of using and not intervening to stop excessive
force by never enforcing a nominal requirement that officers intervene, by failing to train on de-
escalation, and by training officers to be aggressive “warriors.” Each of these customs was known
to APD’s chief of police, its policymaker, and was a moving force of the excessive force and
failure to intervene in this case.

Plaintiffs have satisfied each element under the Fifth Circuit’s well-settled test for
municipal liability: “(1) an official policy (or custom), of which (2) a policy maker can be charged
with actual or constructive knowledge, and (3) a constitutional violation whose ‘moving force’ is

that policy (or custom).” See, e.g., Jauch v. Choctaw Cty, Miss, 874 F.3d 425, 435 (5th Cir. 2017).

325 Ex. 3, Body-Worn Camera, 1:30-1:31 (T06:46:20-21), 1:37-1:38 (T06:46:28-29), 1:40-1:41
(T06:46:29-30); Ex. 5, Dash Camera Footage, 01:46:23-24, 01:46:30-31, 01:46:32-33.

326 Ex. 3, Body-Worn Camera, 2:05-2:06 (T06:46:56), 2:20-21 (T06:47:10-11), 2:25-26
(T06:47:15-16).

327 Ex. 2, Nissen Deposition, 169:7—11.
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The City’s Chief of Police for the Austin Police Department—at the time, Brian Manley—was the
relevant policymaker, as he made all final decisions in enacting APD policy, disciplining officers,
as well as hiring, firing, and retaining officers.>?8

As to the underlying constitutional violation, a reasonable jury could conclude Nissen,
Johnson, and Camden violated the constitution when he, Johnson, and Camden killed Ambler, as
no reasonable officer would have concluded Ambler posed an immediate threat to anyone by lying
face down on the ground with one elbow on the ground. See Doc. 183, Response to Nissen’s
Motion, pp. 11-21, 27-31; see, e.g., Joseph v. Bartlett, 981 F.3d 319, 333 (5th Cir. 2020) (“If the
suspect lacks any means of evading custody—for example, by being pinned to the ground by
multiple police officers—force is not justified.”). In fact, combined with his readily apparent
difficulty breathing and pleas for help, an objectively reasonable officer would have recognized
Ambler was not resisting. Id.; see also, e.g., Darden v. City of Fort Worth, Tex., 880 F.3d 722, 730

(5th Cir. 2018) (reversing summary judgment because arrestee “was merely trying to get into a

328 Ex. 29, Excerpts from APD General Orders, pp. 1, 26, 28, 538; see also Doc. 165-1, Declaration
of Joseph Chacon, p. 2 (identifying police chief as the City’s person with “final responsibility for
setting the operational policies ..., hiring standards, and training standards for APD” as well as
“final authority over internal affairs investigations and police officer discipline” subject to state
law); see, e.g., Garza v. City of Donna, 922 F.3d 626, 637 (5th Cir. 2019) (police chief is final
policymaker as to law enforcement for Texas municipality); Zarnow v. City of Wichita Falls, Tex.,
614 F.3d 161, 168 (5th Cir. 2010) (same); Peterson v. City of Fort Worth, Tex., 588 F.3d 838, 847-
48 (5th Cir. 2009) (same); Lewis v. Pugh, 289 F. App’x 767, 776 (5th Cir. 2008) (same); Fraire v.
City of Arlington, 957 F.2d 1268, 1279 (5th Cir. 1992) (same); Morgan v. City of DeSoto, Tex.,
900 F.2d 811, 815 (5th Cir. 1990) (same); Rosenstein v. City of Dallas, Tex., 876 F.2d 392, 397
(5th Cir. 1989) (same); Roundtree v. City of San Antonio, Texas, No. SA18CV01117JKPESC,
2022 WL 903260, at *5 (W.D. Tex. Mar. 28, 2022) (same); Kelley v. City of Cedar Park, No. 1:20-
CV-481-RP, 2022 U.S. Dist. LEXIS 19462 at ¥*49-50, 2022 WL 329342, at *19 (W.D. Tex. Feb.
3, 2022) (same); Kincheloe v. Caudle, No. A-09-CA-010 LY, 2009 WL 3381047, at *18 (W.D.
Tex. Oct. 16, 2009), report and recommendation adopted, No. A-09-CA-010-LY, 2009 WL
10699745 (W.D. Tex. Dec. 7, 2009) (same); Redd v. City of Odessa, No. MO-99-CA-073, 2001
WL 681588, at *11 (W.D. Tex. Mar. 6, 2001), aff’d, 44 F. App’x 651 (5th Cir. 2002) (same);
Williams v. City of Luling, 802 F. Supp. 1518, 1530 (W.D. Tex. 1992) (same).

58



Case 1:20-cv-01068-DII-SH Document 203 Filed 07/06/23 Page 59 of 268

position where he could breathe and was not resisting arrest). Thus, Nissen violated the law both
by failing to intercede and by using unlawful force himself. /d.; see Doc. 183, Response to Nissen’s
Motion, pp. 21-25, 31-33.

This unjustified excessive force, and Nissen’s decision to pile on rather than intervene to
stop it, in turn, would not have occurred but for the City’s deficient supervision, training, and
resulting long-standing custom of excessive force and failure to intervene to stop it. The
consequences of that lack of supervision, deficient training, and troubling practice had been
obvious and ongoing for years before this incident, but APD policymakers continued to ignore the
problem. “Official municipal policy includes the decisions of a government’s lawmakers, the acts
of its policymaking officials, and practices so persistent as to practically have the force of law.”
Hicks-Fields v. Harris Cty., Tex., 860 F.3d 803, 808 (5th Cir. 2017).

1. The City of Austin had an official custom of overuse of force and failing to
intervene to stop excessive force, which ensued from a widespread lack of
supervision and inadequate training.

APD had a longstanding practice of excessive force and unconstitutional failure to
intervene. This custom became entrenched due to successive police chiefs’ decisions to never
discipline—or even investigate—officers for failing to intervene, while also ignoring a specific
need for de-escalation training and to correct a militaristic police academy. Accordingly, these
practices were the official policy of the City of Austin for the ten years preceding Ambler’s death
for four reasons.

First, the City never disciplined any officers for failure to intervene before Ambler’s

death—going back through at least 2009.3%°

329 Ex. 23, Use-of-Force-Related Discipline List.
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“[Tlhe existence of a persistent pattern of illegal conduct, tolerated by municipal
policymakers, tends to show that the subject conduct does not represent an unauthorized departure
from lawful policy but instead represents the realization of an unlawful policy.” Milam v. City of
San Antonio, 113 Fed. Appx. 622, 625 (5th Cir. 2004) (emphasis in original); see also Lawson v.
Dallas Cnty., 286 F.3d 257, 263 (5th Cir. 2002) (fact that practices “were consistently applied”
was sufficient to show municipal policy).

Here, the City’s failure to discipline was uniform: It even failed to investigate among all
89 incidents when the City specifically found other policy violations arising from a use of force.*°
APD’s chief of police specifically chose not to discipline officers who were present during what
the agency itself deemed to be excessive force or failure to de-escalate during uses of force, such
as those against Alan Licon,*3! Adrian Aguado,*3? Armando Martinez,*** Jose McDonald,*** Abel
Soto-Torres,>* Joseph Figueroa,**® and Michael Yeager-Huebner.?3” And this practice also held
true in egregious incidents where the excessive force itself also went unpunished, such as the Sir

Smith shooting,3*® the Carlos Chacon beating,?*° the Byron Carter, Jr. shooting,*° the Pete

30 Ex. 11, Staniszewski Deposition, 57:12-18, 76:18-77:5, 92:18-93:2; Ex. 23, Use-of-Force-
Related Discipline List.

31 Ex. 62, Licon Use of Force IA Report, 1 [COA 175494].

32 Ex. 79, Aguado Use of Force IA Summary, pp. 1-2 [COA 174557-58].

333 Ex. 83, Martinez Use of Force IA Report, p. 1 [COA 174609].

334 Ex. 84, McDonald Use of Force IA Report, p. 1, [COA 175662].

335 Ex. 94, Soto-Torres Use of Force IA Report, pp. 1-2, 23, 26 [COA 175727728, 751, 754]

336 Ex. 95, Figueroa Use of Force IA Report, p. 1 [COA 175864]

37 Ex. 102, Hoover Deposition, 21; Ex. 105, Skeen Deposition, 23.

338 See generally Ex. 60, Sanders and Smith Shooting A Excerpt.

339 Chacon v. City of Austin, No. 1:12-cv-00226-SS, 2013 WL 2245139, *4; Ex. 11, Staniszewski
Deposition, 103:14-17.

340 Ex. 11, Staniszewski Deposition, 104:6-10, 106:19-24.
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Hernandez beating,**! the Hunter Pinney beating,>** the use of force against Caroline Callaway,**
the Grady Bolton beating,>** the Joseph Cuellar beating,** the Richard Munroe shooting,>*¢ the
Gregory Jackson beating,**” the Jason Roque shooting,**® the Justin Grant beating,** and the Paul
Mannie beating*° which all involved APD officers who had an opportunity to prevent or mitigate
the harm. See supra pp. 7-27. This practice continued in a dramatic weekend a year after Ambler’s
death, as APD officers fired hundreds of rounds of kinetic energy projectiles into crowds during
the George Floyd protests—without any of their colleagues investigated for their failure to

intervene despite the admittedly improper conduct captured on video.*>! Thus, this widespread

341 Hernandez v. the City of Austin, No. A-14-CV-492-LY, 2015 WL 7301180, *7; Ex. 11,
Staniszewski Deposition, 104:11-16, 106:19-24.

342 Ex. 23, Use-of-Force-Related Discipline List.

343 Ex. 11, Staniszewski Deposition, 104:17-21, 106:19-24.

344 Ex. 11, Staniszewski Deposition, 104:22-105:2, 106:19-24. The head of OPM at the time who
concluded it was unreasonable to shoot Carter, Margo Frasier, was the former Travis County
Sheriff and routinely evaluated conduct for excessive force. Ex. 58, Frasier Deposition, 23:24—
24:2,44:8-23, 75:19-76:8.

345 Ex. 11, Staniszewski Deposition, 105:3-6, 106:19-24.

346 Ex. 11, Staniszewski Deposition, 105:11-25, 106:19-24; see Ex. 23, Use-of-Force-Related
Discipline List.

347 Ex. 11, Staniszewski Deposition, 106:3—7, 106:19-24.

348 Ex. 11, Staniszewski Deposition, 106:11-24.

349 Ex. 98-99, TA History of Sustained Allegations as to Alas and Hale.

330 Ex. 11, Staniszewski Deposition, 97:3—11.

3TEx. 53, Manley Deposition in Evans, 35:10-17, 39:2-4, 91:7-20, 105:12-20, 106:2-108:9,
126:2-127:1, 135:19-25, 137:7-10; Ex. 55, Chacon Deposition in Evans, 62:23—64:3, 85:12—17,
88:3-16, 216:6-25, 217:13-16, 250:6-251:12; Ex. 23, Use-of-force-related Discipline List. Post-
incident conduct is still relevant to show the existence of official policy. See, e.g., Courts “continue
to hold that ‘subsequent or contemporaneous conduct can be circumstantial evidence of the
existence of preceding municipal policy or custom.” Adams v. City of New Orleans, No. CV 15-
1543,2017 WL 713853, at *3 (E.D. La. Feb. 23,2017) (cleaned up) (collecting cases). Subsequent
incidents are “relevant to show a continuous pattern that supports a finding of an accepted custom
or policy.” Bordanaro v. McLeod, 871 F.2d 1151, 1167 (1st Cir. 1989); see also Shepherd v. Dallas
Cnty., 591 F.3d 445, 457 (5th Cir. 2009) (affirming admission into evidence of report released two
years after incident in question which covered “specific incidents ... that occurred shortly before,
during, and shortly after” the incident at issue).
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custom, implemented with the police chief’s direct involvement over disciplinary decisions, had
the force of official policy.

Second, the City’s own investigation found that the APD was improperly training its
officers in a “paramilitary nature” that “reflect[s] an ‘us vs. them’ mentality” of escalation.’>? As
aresult, the City’s report concluded, APD trains its officers to be “indifferent to the community.”3?
Specifically, the City-commissioned report found no de-escalation strategies were required,
whereas a “warrior” mentality encouraging violence was emphasized.’** The same report found
that APD never trained officers of their duty to intervene when a fellow officer uses excessive
force.?>® This pervasive flaw in the official training thus likewise reflected official policy.

Third, the lack of supervision and flawed training both dovetailed with the department’s
widespread practice and custom of excessive force. On top of the aforementioned failures to
intervene that APD declined to investigate despite finding use of force policy violations, APD
officers routinely failed to de-escalate calls, to the obvious detriment of civilians. This practice
extends to incidents when multiple officers were present, as reflected by the thousands of
instances—over half of all incidents of APD uses of force—where its officers admit they used

2 <6

force to address merely “passive,” “verbal,” and “defensive” resistance.?>® Those reports also

indicate that many, if not most, instances involve more than one officer using force.?*’ As

332 Ex. 32, Kroll Associates, Review and Assessment of Austin Police Department Training

Academy, pp- 7, 48, 94, available at
https://www.austintexas.gov/edims/document.cfm?id=359317.
33 Id. at 41.

34 Id. at 1011, 15, 48.

355 See id. at 62—-63.

356 See Ex. 30, Excerpts from APD Response to Resistance Reports; see supra p. 26, nn.187-189,
and accompanying text.

357 See Ex. 30, Excerpts from APD Response to Resistance Reports; see supra p. 27, nn.190-191,
and accompanying text.
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discussed below, infra pp. 68—69, APD’s self-reporting reflects that a majority of these uses of
force were excessive.

The violent escalation in this case is consistent with not just those statistics and the cases
where officers were disciplined, but also high-profile incidents such as the unnecessary beatings
of Carlos Chacon, Pete Hernandez, Hunter Pinney, Caroline Callaway, Grady Bolton, Joseph
Cuellar, Braeion King, Gregory Jackson, Justin Grant, Michael Yeager-Huebner, and Paul
Mannie—and the unnecessary escalation in shootings such as those of Byron Carter, Jr., Richard
Munroe, Jawhari Smith, Jason Roque, and David Joseph.?*® “A pattern could evidence not only
the existence of a policy but also official deliberate indifference.” Piotrowski v. City of Houston,
237 F.3d 567, 582 (5th Cir. 2001). Every officer involved in just the incidents illustrated in Section
IL.B, pp. 7-27, could have chosen obvious alternatives to violence, but they chose to use excessive
force instead—and their colleagues often piled on, just like Nissen, or stood by instead of
intervening. This common thread through so many controversial uses of force demonstrates the
existence of a practice of excessive force. Officers should only rarely be rapidly escalating to
deadly force, or ignoring excessive force by their own colleagues, so “it is reasonable to allow a
lower number of incidents to establish a pattern of conduct in” extreme cases. Flanagan v. City of
Dallas, Tex., 48 F. Supp. 3d 941, 954 (N.D. Tex. 2014) (denying motion to dismiss Monell claim
based on pattern); Bennett v. City of Slidell, 728 F.2d 762, 768 (5th Cir. 1984) (en banc) (“Where
the violations are flagrant or severe, the fact finder will likely require a shorter pattern of the
conduct to be satisfied that diligent governing body members would necessarily have learned of

the objectionable practice and acceded to its continuation.”).

338 See supra pp. 7-26.
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On top of its own self-reports, disciplinary cases, and litigated incidents, between 2004 to
2015, APD incurred 815 complaints to the OPM of excessive force, demonstrating a widespread
problem.?>° Indeed, the problem is likely far worse than these numbers—and APD’s internal
investigations into them—suggest, as APD was also afflicted with underreporting and even
falsification of evidence in excessive force incidents, as repeatedly highlighted by the OPM,3¢°
admitted to by then-Chief Acevedo,**! and demonstrated in cases such as the King beating where
an officer was caught lying on camera.’®? And the evidence of a pattern of excessive force is not
merely anecdotal. OPM concluded that APD officers too often improperly escalated
confrontations, resulting in the unnecessary use of force.**

Finally, the use of force in this case was, and continues to be, tolerated by APD. Nissen
was not disciplined at all for killing Ambler.>** A reasonable jury could certainly conclude that
“because the officers received no reprimands or discharges from the city following such a flagrant

use of excessive force, there must have been a preexisting disposition and policy of reckless

339 See supra, p. 16, n.240 (tallying 815 allegations). The sheer volume of allegations sharply
distinguishes the City’s authority in Peterson v. City of Ft. Worth, Tex., 588 F.3d 838, 850 (5th
Cir. 2009), which pointed to just 27 complaints in a similarly sized department (1,500 officers in
Fort Worth compared to 1,900 in Austin). And this number is not raised in isolation: The
conclusions of the OPM all point to the customs here, whereas there was no independent evidence
presented in Peterson. Moreover, unlike the minor complaints in Peterson, in this case the City
has been sharply criticized for a series of high-profile incidents with similar facts.

360 Ex. 39, Austin Office of the Police Monitor Annual Report: 2009, p. 15; Ex. 40, 2010 Report,
pp- 14, 38; Ex. 41, 2011 Report, pp. 18, 49; Ex. 42, 2012 Report, pp. 52-53; Ex. 43, 2013 Report,
p. 55; Ex. 44, 2014 Report, pp. 53—54; Ex. 45, 2015 Report, pp. 10.

361 Ex. 56, Tony Plohetski, Austin’s Art Acevedo vents over high-profile minority policing failures
(Austin-American Statesman Oct. 20, 2016), p. 12 available at
http://specials.mystatesman.com/art-acevedo-forceful-talk/.

362 King v. City of Austin, No. A-16-CA-1020-SS, 2018 WL 2027748, *3 (W.D. Tex. May 1, 2018)
(noting Richter falsely accused King of throwing a “haymaker”).

363 Ex. 37, Austin Office of the Police Monitor Annual Report: 2005, p. 4; Ex. 45, Austin Office
of the Police Monitor Annual Report: 2015, p. 4.

364 Ex. 20, IA Complaint Control Sheet.
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disregard for life.” Barkley v. Dillard Dep't Stores, Inc., 277 Fed. Appx. 406, 413 (5th Cir. 2008).
Here, the City went even further in ratifying the officers’ unreasonable decisions, as the City
helped Nissen avoid responsibility by permitting the destruction of key video evidence despite
knowing the criminal case was ongoing—and despite knowing that Ambler’s survivors were likely
to pursue civil litigation.’®> And the City directly testified that Nissen’s conduct reflected official
policy and his use of force was “how [the City] expect[ed] officers to behave” and “the same thing
that ... APD officers were routinely doing at this time, in 2019.3¢ This testimony is “sufficient
to create a genuine issue of material fact on the issue of municipal liability.” Bishop v. Arcuri, 674
F.3d 456, 469 (5th Cir. 2012) (police chief’s testimony that unconstitutional no-knock raid adhered
to policy required reversal of summary judgment as to the city); see also Martinez v. Klevenhagen,
52 F.3d 1068 (5th Cir. 1995) (affirming denial of summary judgment as to sheriff who admitted
deputies had followed policy when they left the wrong driver’s license associated with an arrest
warrant in their database).
Accordingly, Plaintiffs have identified official policies within the meaning of Monell.
2. The policymaker knew about the deficient official policies.

Knowledge by the policymaker is the “sine qua non of municipal liability.” Burge v. St.
Tammany Parish, 336 F.3d 363, 370 (5th Cir. 2003). The chief of police and, in fact, even the City
Council, realized the department’s custom of using excessive force and failing to intervene existed
and was substantially likely to violate the Constitution for at least five reasons:

First, the City admits the chief of police knew that no officer had been disciplined for

failing to intervene, and the chief himself testified he did not believe an officer had even been

365 See supra, pp. 7-27.
366 Ex. 11, Staniszewski Deposition, 141:21-142:3.
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investigated.*®” The chief was likewise aware of the decision to discipline or not discipline in each
of the excessive force cases above.**® And the chief was even aware that this practice would have
the known and obvious consequence that officers would not only fail to intervene, but also use
excessive force more often as a result.>%’

Second, the deficiency of APD’s training and customs was actually known and obvious.
The findings of the City-commissioned report on the Academy did not uncover secret practices,
but instead reiterated widely reported complaints and widely-known practices.>”® It was well-
known that the Academy had no de-escalation requirements, and instead had officers think of
themselves as “warriors” fighting against their own community.>’! APD affirmatively decided to
train officers that way—to “fight” in an “us vs. them” war against civilians.?’> Based on the
reasoning of the City’s own report, then, the deficiencies in its academy training were open, well-
known, and obvious to policymakers.’”3

Third, the OPM repeatedly—and loudly—rang the same alarm bell and told APD’s
leadership long before this incident that the department suffered from a chronic failure to train
officers to use de-escalation.?’* This, particularly coupled with the obvious deficiencies of the
Academy, was enough for the City to realize it could not rely on state-level minimum training
requirements to fix its self-inflicted culture of excessive force. Hobart v. Stafford, 784 F.Supp.2d

732, 754 (S.D. Tex. 2011) (“compliance with state training requirements [is a] relevant but not

367 Ex. 55, Chacon Deposition in Evans, 101:23-102:23

368 Ex. 11, Staniszewski Deposition, 93:14-94:8.

369 Ex. 11, Staniszewski Deposition, 63:15-21.

370 Ex. 32, Kroll Associates, Review and Assessment of Austin Police Department Training
Academy, p. 11, available at https://www.austintexas.gov/edims/document.cfm?1d=359317.

37TV Id. at pp. 1011, 42.

312 Id. at p. 6.

313 Id. at p. 49.

374 See supra p. 35, n.363.
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dispositive factor”) (citing Zarnow v. City of Wichita Falls, 614 F.3d 161 (5th Cir. 2010)). APD
was constitutionally required to correct its policies, training, and practices when policymakers (like
the Chief) were presented with these repeated condemnations and other evidence of the problem,
but did not do so.

Fourth, APD officers had a long history of unconstitutional excessive force that was well-
known to the Chief and City Council. The incidents summarized in Section II.B, pp. 7-27, are all
from controversial uses of force covered extensively in local media or specific disciplinary
findings overseen by the chief, many of which proceeded through litigation to large adverse
settlements or judgments against the City. These were certainly known to APD’s then-police chief,
a 28-year veteran of the force and APD executive for eight years.’”> For even a single constitutional
violation, the Fifth Circuit has held a municipality is liable for failure to train officers when (1) the
need for training “should have been obvious to” the policymaker, (2) the violation was an obvious
consequence of that lack of training, and (3) the failure to train caused the violation—all factors
that are present here. Brown v. Bryan Cty., Okla., 219 F.3d 450, 460 (5th Cir. 2000); see also infra
pp. 72-74.

Finally, on top of the high-profile cases and the OPM complaints, APD’s own reports
demonstrate that its officers have routinely engaged in what the Fifth Circuit considers excessive
force for over ten years preceding this incident. The Fifth Circuit has repeatedly decried the use of
force against people who are not actively resisting—even if they are “passively” resisting. See,
e.g., Trammell v. Fruge, 868 F.3d 332, 341 (5th Cir. 2017); Hanks v. Rogers, 853 F.3d 738, 746
(5th Cir. 2017); Deville v. Marcantel, 567 F.3d 156, 168 (5th Cir. 2009); Chacon v. Copeland, 577

F. App'x 355, 361-62 (5th Cir. 2014); Goodson v. City of Corpus Christi, 202 F.3d 730, 734, 740

375 Ex. 52, Manley Deposition in Roque, pp. 230:13-17; Ex. 54, Chief Manley’s Biography, p. 1.
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(5th Cir. 2000). By “passive resistance,” the Fifth Circuit has included actions such as pulling
away when officers grab the person’s arm (Trammell, Chacon, Goodson), cursing at officers
(Hanks), refusing to comply with instructions (Trammell, Hanks, Deville, Chacon), and even
shoving officers away (Chacon). The City’s own reports indicate that APD officers used force
against thousands of such people who were not actively resisting: before Ambler’s death, more
than 7,788 victims of force were only “pulling and pushing away to prevent the police officer’s

control,” which is how APD defines “defensive?7¢

—just like what the Fifth Circuit means by
“passive” in Trammell, Chacon, or Goodson. Indeed, although Ambler was not actually resisting,
pulling away is the most Nissen has accused him of in this incident.3”” 5 others were “not resistant”
in 2018378 and 838 people were only making “verbal statements resisting police control” from
2006 to 2016.7 Finally, 1,284 were engaged in what APD itself calls “passive resistance”—which

is merely “fail[ing] to follow commands and, although not threatening, may be verbally non-

compliant, questioning or disagreeing”—far less than what the Fifth Circuit means when it uses

376 Ex. 30, APD Response to Resistance Reports, pp. 4, 9, 14, 19, 23, 28, 33, 38, 44, 50 (defining
the terms), p. 4 (2006 — 218 defensive; 2007 — 171 defensive), p. 10 (2008 — 250 defensive), p. 15
(2009 — 398 defensive), p. 19 (2010 — 563 defensive), p. 24 (2011 — 721 defensive), p. 29 (2012 —
788 defensive), p. 34 (2013 — 833 defensive), p. 39 (2014 — 797 defensive), p. 45 (2015 — 946
defensive), p. 51 (2015 — 941 defensive); Ex. 31, Kroll Associates, Evaluation of APD: Use of
Force, p. 29 (2018 - 1,162 defensive), available at
https://www.austintexas.gov/edims/document.cfm?id=379807.

37T Ex. 2, Nissen Deposition, 94:20-95:5.

378 Ex. 31, Kroll Associates, Evaluation of APD: Use of Force, p. 29 (2018), available at
https://www.austintexas.gov/edims/document.cfm?id=379807.

379 Ex. 30, APD Response to Resistance Reports p. 4 (2006 — 56 verbal; 2007 — 49 verbal), p. 10
(2008 — 72 verbal), p. 15 (2009 — 58 verbal), p. 19 (2010 — 87 verbal), p. 24 (2011 — 88 verbal), p.
29 (2012 — 136 verbal), p. 34 (2013 — 96 verbal), p. 39 (2014 — 80 verbal), p. 45 (2015 — 75 verbal),
p. 51 (2015 — 42 verbal).
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the term.38" All told, fully half of APD’s uses of force were excessive, according to its own reports
and the Fifth Circuit’s guidance on permissible uses of force.

Here, Plaintiffs’ “resolution of the first and second elements [of municipal liability] is as
clear as ever it could be.” Jauch, 874 F.3d at 435 (citing Connick v. Thompson, 563 U.S. 51, 61
(2011). APD knew it had a problem, but chose not to address it before Nissen killed Ambler, and
therefore proximately caused Ambler’s death.

3. Nissen used excessive force and failed to intervene because of APD’s
failure to supervise, inadequate training, and widespread custom.

Plaintiffs have also shown that APD’s lack of supervision, errant training, and customary
excessive force was a moving force of Nissen’s misconduct.

First, the City conceded the lack of discipline would promote a culture of “letting it
slide,”8! undermine the deterrent effect of discipline,*®? and ultimately create a positive feedback
effect, as more officers would engage in excessive force when there is a widespread practice of
never intervening to stop it—prompting more officers to test the limit and find their colleagues do
not object.?83 Thus, before Ambler’s death, APD officers, including Nissen specifically, had never
heard of anyone ever being investigated, much less disciplined, for failing to intervene.*®* Indeed,
Nissen demonstrated his resulting reticence to intervene during his deposition, admitting that he

“wouldn’t want another officer telling me what force to use because ultimately I’'m the one who

380 Ex. 30, APD Response to Resistance Reports, pp. 4, 9, 14, 19, 23, 28, 33, 38, 44, 50 (defining
the term), p. 4 (2006 — 46 passive; 2007 — 30 passive), p. 10 (2008 — 88 passive), p. 15 (2009 —
110 passive), p. 19 (2010 — 122 passive), p. 24 (2011 — 155 passive), p. 29 (2012 —175 passive),
p. 34 (2013 — 155 passive), p. 39 (2014 — 103 passive), p. 45 (2015 — 75 passive), p. 51 (2015 —
100 passive); Ex. 31, Kroll Associates, Evaluation of APD: Use of Force, p. 29 (2018 — 96
passive), available at https://www.austintexas.gov/edims/document.cfm?id=379807.

381 Ex. 11, Staniszewski Deposition, 63:7—14, 64:15-20.

382 Ex. 11, Staniszewski Deposition, 64:21-65:5.

383 Ex. 11, Staniszewski Deposition, 63:15-21.

384 Ex. 2, Nissen Deposition, 201:16-202:8.
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has to decide whether or not that’s reasonable, I wouldn’t want to tell another officer what to do
because of the same reason.”*> Stamping out this erroneous rationale is exactly why discipline is
so important, as Plaintiffs’ expert attests.3¢ A reasonable jury could credit these admissions and
find that APD’s culture of tolerating excessive force engendered Nissen’s parallel thinking which
caused his misconduct—not only failing to intervene, but using excessive force himself—and
thereby Ambler’s death.

Second, Nissen’s flawed training further increased the risk: the Academy lacked training
on the duty to intervene as bystanders*®” and promoted excessive force with a militant, “us vs.
them” culture.’®® Moreover, Nissen did not receive curative de-escalation training—even though
he himself engaged in the misuse of force against Hunter Pinney in 2013, which should have put
him first in line for retraining—until after he killed Ambler.** And he acted in comportment with
his flawed training; rather than de-escalating, he kept using force in the same way, despite the
absence of any threat from Ambler, and tolerated the deputies’ escalation to the TASER. See Valle
v. City of Houston, 613 F.3d 536, 546-47 (5th Cir. 2010) (deficient officer training is sufficient
“moving force” causation). The fact that Nissen acted in comportment with his flawed cadet
training and lack of de-escalation training is further evidence that the policy was a moving force
of his actions. See, e.g., Brown v. Chapman, 814 F.3d 447, 463 (6th Cir. 2016) (policy of targeting

taser on “center mass” was moving force because the officer fired his taser at the plaintiff’s chest).

385 Ex. 2, Nissen Deposition, 174:11-16.

386 Ex. 1, Clark Report, pp. 28-29.

387 See Ex. 32, Kroll Associates, Review and Assessment of Austin Police Department Training
Academy, pp. 62—63, available at https://www.austintexas.gov/edims/document.cfm?id=359317.
388 Supra 11.B.2, pp. 7-27.

389 Ex. 21, Nissen TCOLE Status Report, p. 8 (filed under seal).
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Finally, Nissen was not alone; the entire department was affected by these policies. Many
officers had engaged in excessive force and failure to intervene without discipline.**° Indeed, this
incident is not even the first time these policy decisions caused Nissen to engage in excessive force
and a failure to intervene.’*! This pattern is further evidence that Nissen’s conduct was caused by
the deficient practices, supervision, and training by APD.?*?> When asked if he thought he needed
to do anything differently, Nissen denied it—even knowing what he knows today—indicating his
conduct resulted from APD’s entrenched customs of excessive force and failure to intervene.>*?

4. The policymaker evinced deliberate indifference to the risk of violations
of Ambler and other civilians’ constitutional rights.

As discussed above, the police chief knew of these problems from many sources, but did
nothing. See supra pp. 65-69. The policymaker demonstrated deliberate indifference in three
respects.

First, “[a] pattern could evidence not only the existence of a policy but also official
deliberate indifference.” Piotrowski v. City of Houston, 237 F.3d 567, 582 (5th Cir. 2001). Here,
the policymaker’s indifference is shown by the lack of corrective action in training, supervision,
and policies, and by the fact that in thousands of instances of excessive force*** and all incidents
of failure to intervene,**> including two dozen prior high-profile incidents or disciplinary results

personally known to the chief of police—including one with Nissen himself**>—where in almost

390 Ex. 55, Chacon Deposition in Evans, 101:23-102:23; Ex. 53, Manley Deposition in Evans,
191:18-25.

I Supra at p. 10.

392 Supra at pp. 5-32.

393 Ex. 2, Nissen Deposition, 322:16-323:5.

394 Ex. 23, Use-of-Force-Related Discipline List.

395 Ex. 55, Chacon Deposition in Evans, 101:23-102:23; Ex. 53, Manley Deposition in Evans,
191:18-25.

39 Supra at p. 10.
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every incident “officers received no reprimands or discharges from the city.” Barkley v. Dillard
Dep't Stores, Inc., 277 Fed.Appx. 406, 413 (5th Cir. 2008). This deliberate indifference is further
pronounced by the fact that the City has a policy requiring officers to intervene—and admits it
(and its policymaker) knew enforcement of that policy was required to deter exactly the type of
ongoing misconduct APD was exhibiting**’—but then never enforced that policy.**® See Williams
v. Treen, 671 F.2d 892, 899 (5th Cir. 1982) (“If an official's conduct contravenes his own state's
explicit and clearly established regulations, a subjective belief in the lawfulness of his action is per
se unreasonable.”).

As the City “demonstrated deliberate indifference to the offensive acts by failing to take
action that was obviously necessary to prevent or stop the abuse,” the City of Austin is liable for
the resulting excessive force and failure to intervene by Nissen. Doe v. Taylor Indep. Sch. Dist.,
15 F.3d 443, 456-57 (5th Cir. 1994) (en banc); see also Lopez v. City of Houston, Tex., No. Civ.
A. 03-2297, 2005 WL 1770938, *24-26 (S.D. Tex. July 25, 2005).

Second, in addition to the pattern, this case meets all of the requirements of the single
incident exception because (1) the need for enforcement of the intervention policy “should have
been obvious to” the policymaker (as the City admits®*®), (2) the violation was an obvious
consequence of the failure to enforce the intervention policy (as the City also admits*??), and (3)
the lack of enforcement caused the violation.**! Brown v. Bryan Cty., Okla., 219 F.3d 450, 460
(5th Cir. 2000); see also Littell v. Houston Indep. Sch. Dist., 894 F.3d 616, 624 (5th Cir. 2018)

(“[E]ven absent proof of pattern, deliberate indifference can still be inferred if the factfinder

397 Ex. 11, Staniszewski Deposition, 64:15-65:10.

398 Ex. 11, Staniszewski Deposition, 90:6-19, 91:18-92:8.
399 Ex. 11, Staniszewski Deposition, 65:6-10.

400 Ex. 11, Staniszewski Deposition, 64:15-65:5.

401 See supra pp. 58-60.
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determines that the risk of constitutional violations was or should have been an ‘obvious’ or ‘highly
predictable consequence’ of the alleged training inadequacy.”); Covington v. City of Madisonville,
Texas, 812 F. App'x 219, 225 (5th Cir. 2020) (applying the same rule); Kelley v. City of Cedar
Park, No. 1:20-CV-481-RP, 2022 WL 329342, at *19 (W.D. Tex. Feb. 3, 2022) (same).

Here, the City’s total failure to enforce its own disciplinary regime satisfies the single
incident exception addressed by the Supreme Court in City of Canton, Ohio v. Harris. 489 U.S.
378, 390, n.10 (1989). A police department with officers who are never required to obey a
constitutionally required policy, as they are never punished—and, save one occasion, never even
investigated—when they violate that policy, is obviously deficient, just as a police department
with no training on the use of force would be. The City admitted as much.**> The City admitted
that its officers would be put into recurring situations where they would need to apply this principle
to prevent constitutional violations.*** The City admitted that failing to discipline misconduct
would thereby fail to deter it, and in fact cause it to happen more often.** The City’s own
testimony shows “that a constitutional violation was ‘the highly predictable consequence’ of
[APD’s] failure to supervise.” Kelley, No. 1:20-CV-481-RP, 2022 WL 329342, at *21.
Accordingly, the need for some enforcement of a policy on officers’ duty to intervene if another
officer is using unreasonable force was “so obvious that the failure ... is deliberate[ly] indifferen[t]

to constitutional rights.” Brown v. Bryan Cty. Okla., 219 F.3d 450, 460 (5th Cir. 2000).4%

402 Ex. 11, Staniszewski Deposition, 63:2-63:25.

403 Ex. 11, Staniszewski Deposition, 56:4-8.

404 Ex. 11, Staniszewski Deposition, 63:2-63:25.

405 See also Benjamin v. Baytown Police Dep't, No. 4:17-CV-01198, 2018 WL 1033255, at *2
(S.D. Tex. Feb. 21, 2018) (denying motion to dismiss where plaintiff alleged a lack of training for
officers regarding hearing aids lead officers to remove his hearing aids during booking, then to use
excessive force while in jail because he appeared noncompliant with commands he could not hear).
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Finally, the policymaker had every opportunity to review Nissen’s conduct in this incident.
Over a year after Ambler’s death, APD released the body-camera footage, and the public discourse
became focused on the same principle issues as this litigation—the fact that Ambler was already
subdued, audibly pleading that “I can’t breathe,” and not resisting.*’® This media scrutiny has
continued for years with the development of criminal cases against the deputies.*’” Despite this,
APD’s internal investigation into Nissen was closed without discipline over two years after
Ambler’s death.**® The City likewise testified that Nissen adhered to City policy,*” and the City
argues in its motion that “[t]he Chief of Police found that Nissen did not violate any APD policies.”
Doc. 165, p. 4. As Nissen’s misconduct is on video and has been heavily scrutinized in local media,
the City’s position reflects deliberate indifference; despite seeing Nissen’s unreasonable conduct,
it has chosen to give his behavior its blessing. See, e.g., Bishop v. Arcuri, 674 F.3d 456, 469 (5th
Cir. 2012) (reversing summary judgment in Monell claim where police witnesses unequivocally
endorsed the underlying conduct by agreeing it was consistent with policy).

Accordingly, Plaintiffs have shown admissible evidence which, if credited by the jury,
proves the City enacted official policies with deliberate indifference to Ambler’s constitutional

rights. Thus, the City’s motion for summary judgment on the § 1983 claims should be denied.

406 Ex. 47, Texas police chase ends in death as ‘Live PD’ cameras roll. ‘I can’t breath,’ the man
cries, USA Today (June 8, 2020) available at
https://www.usatoday.com/story/news/investigations/2020/06/08/texas-police-chase-ends-death-
i-cant-breathe-man-cries/3137476001/.

47T Ex. 48, New Travis Co. DA pushing to present Ambler, Ramos cases to grand jury before end
of March, CBS Austin (Jan. 14, 2021) available at https://cbsaustin.com/news/local/new-travis-
co-da-pushing-to-present-ambler-ramos-cases-to-grand-jury-before-end-of-march

408 Ex. 20, TA Complaint Control Sheet.

409 Ex. 11, Staniszewski Deposition, 141:16-142:3.
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C. In the alternative, the Court should find a dispute of material fact because of the
destroyed video evidence.

The City of Austin failed at multiple phases to preserve key video evidence in this case—
which was also key evidence in the pending criminal case—despite knowing this litigation was
anticipated and also knowing the criminal case was pending.*! It has no excuse, reflecting the loss
of the evidence was in bad faith.*!! Thus, a reasonable jury could infer that this evidence was
unfavorable to the City, independently precluding summary judgment.

“Courts have a right to expect that litigants and counsel will take the necessary steps to
ensure that relevant records are preserved when litigation is reasonably anticipated, and that such
records are collected, reviewed, and produced to the opposing party.” Quantlab Techs. Ltd. (BGI)
v. Godlevsky, No. 4:09-CV-4039, 2014 WL 651944, at *7 (S.D. Tex. Feb. 19, 2014). When
litigants breach their duty to preserve, collect, and produce documents, the Court has inherent and
explicit authority to sanction this failure. FED. R. C1v. P. 37; see, e.g., Bayoil, S.A. v. Polembros
Shipping, Ltd., 196 F.R.D. 479, 481 (S.D. Tex. 2000) (striking personal jurisdiction defense as
sanction under Court’s inherent power where party deleted documents). Appellate review of
sanctions is narrow because “the imposition of sanctions is often a fact-intensive inquiry, for which
the trial court is given wide discretion.” Mercury Air Group, Inc. v. Mansour, 237 F.3d 542, 548
(5th Cir. 2001).

The appropriate sanction in this case is, at a minimum, an adverse inference instruction:
that the jury may infer that the evidence destroyed would have been unfavorable to the City if it
determined that the evidence was in the control of the City, that it had an obligation to preserve it,

that the destroyed evidence was relevant to the litigation, and that the evidence was destroyed

410 See supra, pp. 11-12.
41 See supra, pp. 12-14.
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intentionally and in bad faith. See Union Pump Co. v. Centrifugal Technology Inc., 404 Fed. Appx.
899, 903-904 (5th Cir. 2010) (noting such an instruction was given, although not appealed).

“An ‘adverse inference’ is said to be ‘the oldest and most venerable remedy’ for
spoliation.” Baggett v. Yamaha Motor Co., No. 3:06CV184TSL-JCS, 2008 WL 11506271, at *3
(S.D. Miss. Jan. 11, 2008). “[A]n adverse inference of spoliation can be relevant on summary
judgment.” Schreane v. Beemon, 575 F. App'x 486, 490 (5th Cir. 2014) (quoting Byrnie v.
Cromwell, Bd. of Educ., 243 F.3d 93, 107 (2d Cir. 2001) (“[A]n inference of spoliation, in
combination with some (not insubstantial) evidence for the plaintiff's cause of action, can allow
the plaintiff to survive summary judgment.”)).

[A] party seeking the sanction of an adverse inference instruction based on

spoliation of evidence must establish that:

(1) the party with control over the evidence had an obligation to preserve it at the

time it was destroyed;

(2) the evidence was destroyed with a culpable state of mind; and,

(3) the destroyed evidence was “relevant” to the party's claim or defense such that

a reasonable trier of fact could find that it would support that claim or defense.

Rimkus Consulting Grp., Inc. v. Cammarata, 688 F. Supp. 2d 598, 615 (S.D. Tex. 2010). These

elements are satisfied here.

1. The City was obliged to preserve the videos when it forfeited possession of them and
failed to prevent their destruction.

In this case, the “duty to preserve had arisen”—Ambler’s death prompted a criminal
investigation and also obviously posed risks of civil litigation.*'?> Rimkus, 688 F. Supp. 2d at 642.
“The duty to preserve evidence arises when a party has evidence that it knows or should
know is relevant to a claim that is in litigation or is likely to be litigated.” Edwards v. 4JLJ, LLC,

No. 2:15-CV-299, 2018 WL 2981154, *2 (S.D. Tex. June 14, 2018); Rimkus, 688 F. Supp. 2d at

412 Ex. 11, Staniszewski Deposition, 166:11-21.
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612-13. Here, the City caused the video to be destroyed by first permitting the camera crew to
leave the crime scene—which was under its control—and then doing absolutely nothing to try to
find them until months later—despite being responsible for the investigation and the collection of
evidence.*!® The City of course immediately knew there was a criminal investigation, before it let
the videos leave its physical control at the scene, and also knew civil litigation was likely because
of Ambler’s death.*!* This was certainly true by the time the videos were destroyed approximately
thirty days later.*!

2. The City forfeited possession of key evidence in this case and permitted the videos’

destruction to avoid developing evidence of its own misconduct, thus imperiling
Plaintiffs’ case.

The City has no excuse for allowing the videos to leave its possession and then be
destroyed. Indeed, to do so, it had to violate its own policies by abandoning key evidence in a
criminal investigation—Ileading to its destruction. This reflects bad faith.

The lack of an explanation for causing the destruction of evidence supports an inference of
bad faith for three reasons. Rimkus, 688 F. Supp. 2d at 644. First, the City admits it had control of
the scene and was obliged to stop the videos from even leaving in the first place.*!¢ Second, the
City also admits it was in charge of the investigation and was obliged to preserve evidence—

including the videos—after it errantly let them leave the scene.*!” Third, there was nothing

preventing the City from doing both of these things.*'® The camera crew could have been stopped;

413 Ex. 19, APD Ambler General Offense Report, pp. 49, 60; Ex. 11, Staniszewski Deposition,
159:1-7; 164:6—18; 168:18-169:4.

414 Ex. 11, Staniszewski Deposition, 166:16-21.

415 Ex. 11, Staniszewski Deposition, 167:3-12; Ex. 22, “Live PD” — Williamson County Access
Agreement, p. 3.

416 Ex. 11, Staniszewski Deposition, 163:13-164:5; 170:18-171:3.

417 Ex. 11, Staniszewski Deposition, 166:11-167:8; 170:18-171:15.

418 Ex. 11, Staniszewski Deposition, 167:9—12.
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but even after they were allowed to leave, their names were known to the City and officers simply
had to follow up within the thirty day retention period to recover the evidence.*!

Courts have found bad faith under similar circumstances. See, e.g., Brown v. Tellermate
Hold. Ltd., No. 2:11-cv-1122, 2014 WL 2987051, *20 (S.D. Ohio, July 1, 2014) (“it cannot be a
defense to spoliation that the party inadvertently failed to place a ‘litigation hold’ or ‘off switch’
on its document retention policy”) (citing Mosaid Tech., Inc. v. Samsung Elec. Co., 348 F.Supp.2d
332,339 (D. N.J. 2004)).

3. The destroyed videos were relevant.

The destroyed videos are critically relevant because they would have shown more
information about Ambler and the officers’ conduct, and from a different perspective. Nissen’s
footage is the clearest available, but it is low resolution and so close to Ambler that it is less clear
what Ambler is doing than a view from within arms’ reach, like the Live PD cameras, would have
been. Moreover, because it is attached to Nissen’s chest, the body-worn camera footage makes it
very difficult to see most of what Nissen is doing. The dash-board camera provides a wider view,
but in black and white with terrible resolution. In contrast, the TV cameras would have also been
in full color, but with superior resolution to the body-camera and a slightly wider view of the scene,
able to capture Nissen’s conduct as well as everything Ambler did.**°

4. The unfair prejudice of the videos’ destruction requires an adverse inference
instruction.

The City has destroyed uniquely compelling evidence so there can be no cure short of an

adverse inference.

419 Ex. 11, Staniszewski Deposition, 168:12-169:4
420 See Ex. 5, Dash Camera Footage, at 1:46:11; see, e.g., Ex. 49, LivePD Footage from Different
Incident.
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The destruction of these documents “compromise[s]” plaintiff’s “ability to present [his]
case.” Quantlab, 2014 WL 651944, *11. “The discovery that was destroyed ... may have been
essential to [the aggrieved party’s position], and without it, [the party] is certainly disadvantaged.”
Moore, 735 F.3d at 318; see also Brookshire Bros., Ltd. v. Aldridge, 438 SSW.3d 9, 17 (Tex. 2014)
(“Testimony as to what the lost or destroyed evidence might have shown will not always restore
the nonspoliating party to an approximation of its position if the evidence were available;
sometimes a picture is indeed worth a thousand words”).

Here, the parties dispute whether Ambler was resisting, short of breath, or otherwise
obviously in medical distress.*?! The parties also dispute whether Nissen was exerting a dangerous
degree of force, such as to cause the signs of suffocation and bruising on Ambler’s body, and
contribute to his death, or only using “soft-hand force.”*??> A higher quality video would likely
speak to all of these disputes.

An adverse inference is more than reasonable here, as the more serious civil “death
penalty” has been levied for less severe prejudice. See Moore v. CITGO Ref. & Chem. Co., 735
F.3d 309, 317 (5th Cir. 2013) (affirming dismissal sanctions for failing to preserve written notes
and emails, among other misconduct); Frost v. Ft. Worth Indep. Sch. Dist., 5 F.3d 1495 (5th Cir.
1993) (affirming dismissal of pro se party’s claims when he failed to attend his deposition);
Emerick v. Fenick Indus., Inc., 539 F.2d 1379, 1381 (5th Cir. 1976) (affirming entry of default
judgment sanction for failure to comply with discovery obligations and previous court orders,

though no documents were destroyed); Nissho-Iwai American Corp. v. Kline, 845 F.2d 1300, 1305

421 See Ex. 10, Kadar Declaration, pp. 2-3; Ex. 15, Baden Declaration, pp. 5-6; Ex. 1, Clark
Report, pp. 24-28.

422 Compare Ex. 6, Autopsy Report; Ex. 10, Kadar Declaration, pp. 2-3; Ex. 15, Baden
Declaration, pp. 5-6; Ex. 1, Clark Report, pp. 24-28 with Doc. 165, p. 2.
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(5th Cir. 1988) (affirming entry to default judgment sanctions); Bratka v. Anheuser-Busch, Inc.,
164 F.R.D. 448, 456 (S.D. Ohio Dec. 11, 1995) (entering judgment on liability, and reserving for
trial the amount of plaintiff’s damages); Laukus v. Rio Brands, Inc., 292 F.R.D. 485, 514 (N.D.
Ohio, Mar. 11, 2013) (granting dismissal sanction).*?3

In Moore, the plaintiffs failed to search for, retain, and produce relevant emails. Moore,
735 F.3d at 314-15. After repeatedly failing to comply with discovery obligations, the district
court sanctioned the plaintiffs by dismissing their claims. The Fifth Circuit affirmed: though
“dismissal is a severe sanction” it is appropriate where necessary to “penalize those whose conduct
may be deemed to warrant such a sanction” and to “deter those who might be tempted to such
conduct.” Id. at 315-16 (citing Nat’l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639,
643 (1976). The conduct here is worse, as in Moore the sanctioned parties had not destroyed the
evidence—they just dallied in producing it in that case.

Accordingly, regardless of whether the other evidence presents disputes of material fact
(though it does so easily), the City’s spoliation on top of the egregious misconduct shown by the
remaining evidence militates against summary judgment, as a jury will be entitled to infer that the
destroyed evidence would have been favorable to Plaintiffs.

V. CONCLUSION

As there are many material factual disputes when viewed in the light most favorable to the

Plaintiffs on each of their claims, the City’s Motion for Summary Judgment should be denied.

Dated: May 5, 2023.

423 In Bratka, defense counsel obstructed and delayed discovery for years, but the relevant
evidence was eventually produced. 164 F.R.D. at 456. Though the Bratka plaintiff was
significantly prejudiced, he eventually got the evidence he needed. Here, that is impossible,
because the evidence was destroyed.
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Respectfully submitted,

EDWARDS LAW

603 West 17th St.
Austin, TX 78701
Tel. (512) 623-7727
Fax. (512) 623-7729

By  /s/Jeff Edwards
JEFF EDWARDS
State Bar No. 24014406
jeff@edwards-law.com
DAVID JAMES
State Bar No. 24092572
david@edwards-law.com
PAUL SAMUEL
State Bar No. 24124463
paul@edwards-law.com

ATTORNEYS FOR AMBLER PLAINTIFFS

/s/ Bhavani Raveendran (with permission JSE)
Antonio M. Romanucci
Ilinois ARDC No. 6190290
aromanucci@rblaw.net
Bhavani Raveendran

Ilinois ARDC No. 6309968
braveendran@rblaw.net

Ian P. Fallon
ifallon@rblaw.net

Illinois ARDC No. 6332303
321 N. Clark Street, Ste. 900
Chicago, Illinois 60654
(312) 458-1000 — Telephone
(312) 458-1004 — Facsimile

ATTORNEYS FOR PLAINTIFF
MICHELLE BEITIA AS NEXT FRIEND OF
J.A.A., A MINOR
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CERTIFICATE OF SERVICE

By my signature above, I certify that a true and correct copy of the foregoing has been
served on all counsel of record through the Electronic Case Files System of the Western District
of Texas. Those exhibits hereto that have been filed traditionally have been placed in the mail
addressed to counsel of record.

By  /s/Jeff Edwards
Jeff Edwards
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
JAVIER AMBLER, Sr., et al. §
Plaintiffs, §
§
V. § CiviL ACTION No. 1:20-cv-01068-LY

§ JURY DEMANDED
MICHAEL NISSEN AND CITY OF §
AUSTIN, §
Defendants. §

PLAINTIFFS’ RESPONSE TO DEFENDANT CITY OF AUSTIN’S MOTION FOR
SUMMARY JUDGMENT

Exhibit 16
CAD Report Excerpts

(COA 0182)

FILED UNDER SEAL
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AUSTIN POLICE DEPARTMENT

CAD Call HARDCOPY
CP# 2019-870090

Narrative Text

Type COMPLAINT COMMENT
Subject CAD Complaint Comments
Author AP7966 - KNIGHT, JENNIE
Related Date Mar-28-2019 *****

03/28/2019 01:26:40AP7966 WILCO IN PURSUIT OF VEH //ORIGINAL STOP WAS EOR
HAVING HIGH BEAMS ON // 28 - VVF4DV - 2015 HONDA CARRY ALL WHITE IN COLOR

03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019

01
01
01
01
01
01
01
01
01
01
01
01
01

:26:
:27:
:27:
227
:27:
:27:
:28:
:28:
:28:
:28:
:28:
:28:
:29:

53AP7966
11AP7966
11AP6277
34AP7966
40AP7966
58AP7966
08AP6277
21AP7966
27AP7966
36AP7966
38AP8693

ON WILCO CALL 1

ASKING IF THEY CAN PATCH TO REG LAW 1
CCcC

HEADING EB ON WELLS BRANCH

HEADING TO 35

SM DISP SEE 190870090 - GB WILCO PURSUIT INTO APD
SM WC, LT632 SEE 190870090 IN EDWD

90 MPH - LIGHT TRAFEIC SB ON 35

ON REGIONAL LAW 1

35 SB NOW COMING UP ON. PARMER

GBD EDWD

59LT632 CLR

O0AP7966

# 3 LANE SB -

03/28/2019 01:29:05AP7966 ON 35 STILL
09WC5 CLR

03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019

01
01
01
01
01
01
01

01:
01:
01:
0l:
01:
01:

:29:
:29:
:29:
:29:
:29:
:29:
:29:
30:
30:
30:
30:
30:
30:

10AP8306
32AP7966
44AP7966
47AP8732
51AP8297
52AP7742
00AP9017
06AP8327
14AP7966
16AP8714
28AP8855

35LT643 CLR,
FOR, APD UNITS MAY NOT ENGGE IN TEH PURSUIT,

GBD IDA

PASSING BRAKER STILL SB

NOW IN EXCESS OF 100 MPH

GBD APT

E805 GBD HENR

E805 GBD BAKR

E805 GBD ADAM

GBD GRGE

WILCO REQ SPIKE STRIPS

E805 GB'D FRNK

GB'D CHAR

SINCE THIS IS NOT AN OFFENSE THAT WE CAN PURSUE
BUT MAY ASSIST WITH STOP STICKS

OR AT THE TERMINATION OF THE PURSUIT

03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019
TO REG LAW
03/28/2019
03/28/2019
03/28/2019
03/28/2019
03/28/2019

0d1:
01:
01:
01:
01:
01:

1

01:
01:
01:
01:
01:

31:
31:
31:
31:
31:
31:

32:
32:
32:
32:
33:

06AP7966
21AP8480
25AP8855
32AP8693
33AP8855
42AP8306

13AP8693
25AP7966
41AP8693
49AP7966
09AP7966

TAKING RUNDBERG EXIT

E805 GBD DAVD

BACKED UP E805 WITH AIR2

BACKED UP E805 WITH E808

AIR2 SWITCHING TO REG LAW 1

I809 SETTING UP AT AIRPORT/35 W SPIKES... WSITCHING
E808 HEADED ON THE SVRD SB

COMING UP TO ANDERSON LANE

E805 STILL SB ON THE SVRD // HEADING INTO IDA
LIGHT TRAFFIC // APD BEHIND WILCO UNIT

35 FRONTAGE NOW..STILL SB

For AP4191

Printed On Sep-07-2022 (Wed.)

Page 6 of 13
COA 0182
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AUSTIN POLICE DEPARTMENT

CAD Call HARDCOPY
CP# 2019-870090

TITLE 01400242184081521 ISSUED 07/08/2015 ODOMETER 596 REG DT 07/24/2017
2015, HOND,PIL,LL, S5FNYF3H38FB027880,PASS-TRK, COLOR: WHI, PRICE $ 33670.00 PREV
OWN CLEO BAY HONDA KILLEEN TX OWNER JAVIER AMBLER JR, ID#=N/A, JAVIER AMBLER SR,
5703 SULFUR SPRINGS DR, ,KILLEEN,TX, 76542 LIEN 06/09/2015,AMERICAN HONDA
FINANCE CORP,,PO BOX 997512, ,SACRAMENTO,C

A,95899 PLATE AGE: 2 LAST ACTIVITY 08/05/2017 RENEW OFC: 014 REMARKS

ACTUAL MILEAGE.DATE OF ASSIGNMENT:2015/06/09.PAPER TITLE. MRI: 92177847

IN: MVDWS 9192 AT 28MAR2019 01:53:06 OUT: ASX1l 1508 AT 28MAR2019 01:53:06
[SHARED]

03/28/2019 01:54:42AP8306 BACKED UP I809 WITH I890 [SHARED]

03/28/2019 01:55:44EM3008 ENG18 >>>CPR IN PROGRESS<<< [SHARED]

03/28/2019 01:56:10PAGINGSERVICE PAGING GROUPS NOTIFIED:ALL — ACTIVE 911
[SHARED]

03/28/2019 01:56:23FD002497 ENG18 REQUESTING SECOND UNIT FOR CPR [SHARED]
03/28/2019 01:57:32EM2144 [PAGE] *****ADDITIONAL FIRE UNIT NEEDED****x*
[SHARED]

03/28/2019 01:59:06AP8306 SECONDARY LOCATION FOR I890: BETHUNE AVE / E ST
JOHNS AVE, BETHUNE AVE / E ST JOHNS AVE,AUSTIN, TX 78752. [SHARED] 03/28/2019
01:59:28AP8306 BACKED UP I809 WITH I803 [SHARED]

03/28/2019 02:13:33AP8624 M14 PALMER,JAKE EM2808..... ROSENACKER, KRISTY EM2571
[SHARED]

03/28/2019 02:14:39AP8624 ENG18 ANGUIANO,CARLO FD002049....LEDET, EUGENE
FD002354....RONQUILLO, JERRY FD002366....TAYLOR, JAMES FD002103 [SHARED]
03/28/2019 02:17:16AP8732 QNT18 PERSONNEL: ETHEREDGE, JONATHAN FD1603 //
JOHNSON, SCOTT FD 1702 // LISCANO JR, ARTURO FD2356 // PUTMAN, SKYLAR FD1488
[SHARED]

03/28/2019 02:17:36AP8732 DCO5 PERSONNEL: MARTIN, JAMES EM1497 [SHARED]
03/28/2019 02:21:2410E905 .TRANSPORTED PERSON GENDER IS MALE [SHARED]
03/28/2019 02:21:56EM3008 DCO05 WILL BE TRANSPORTING WITH CPR IN PROGRESS.
CLOSEST FAC IS DSMC Q@ .06:09 [SHARED]

03/28/2019 02:23:38AP8732 M14 XPORT'G TO DELL SETON [SHARED]

03/28/2019 02:24:15AP8732 [PAGE] PROBLEM CHANGED FROM *ASSIST NON

EMERGENCY TO XASSIST OTHER POLICE AGENCY BY AUSTIN PD [SHARED]

03/28/2019 02:32:31AP8624 I890 SM OOC PLS PAGE SIU FOR I890 REF 190870090

[SHARED]
03/28/2019 02:35:13AP8306 SGT GRIFFIN AP4670 PAGED FOR I890 [SHARED]
03/28/2019 02:43:46AP8306 SM EDWD,CHAR PER LT732... ALL UNITS ONSCENE SHOULD

KILL THEIR BODY WORN' CAMERAS AND DMAVS [SHARED]

03/28/2019 02:50:11I803 TOD 0237 DR. HURST [SHARED]

03/28/2019 02:53:10ENG18 [FIRE] HAS CLOSED THEIR INCIDENT [19031937]
03/28/2019 02:54:28AP6277 CCC ON UPDATE [SHARED]

03/28/2019 02:54:47AP6277 SM WC SEE UPDATE IN 190870090 IN IDA [SHARED]
03/28/2019.02:54:49AP8306 I890 SM OOC PLS HAVE ONCALL IA DET 21 I890 @
***2 OCA 190870090 [SHARED]

03/28/2019 03:00:10AP8306 IA931/BEALAND AP4413 PAGED FOR I890 [SHARED]
03/28/2019 03:01:3810E905 [AUSTIN-TRAVIS COUNTY EMS] HAS CLOSED THEIR INCIDENT
[19087-00109]

03/28/2019 03:11:07AP6277 APD CITIZEN DEATH PAGE SENT PER WC5 [SHARED]
03/28/2019 03:12:57AP6277 VH2/HORN AP2764 PAGED FOR NOTIFICATION PER WC5

For AP4191  Printed On Sep-07-2022 (Wed.) Page 9 of 13
COA 0185
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
JAVIER AMBLER, Sr., et al. §
Plaintiffs, §
§
V. § CiviL ACTION No. 1:20-cv-01068-LY

§ JURY DEMANDED
MICHAEL NISSEN AND CITY OF §
AUSTIN, §
Defendants. §

PLAINTIFFS’ RESPONSE TO DEFENDANT CITY OF AUSTIN’S MOTION FOR
SUMMARY JUDGMENT

Exhibit 21
Nissen TCOLE Personal Status Report

(COA 0317)
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Texas Commission On Law Enforcement
Personal Status Report

Name TCOLE ID (P ID) STATUS
MICHAEL J. NISSEN 407366
Citizen Race Gender
Yes White Male
Career/Professional Training
I nstitution Hours Education From To
0 High School
Total Higher Education Hours 0
Military Service Time Training Credit
Branch From To
Military Service Time Training Credit 6617
Total Higher Education Points 0
Total MilitaryTraining Hours 6617
Total 6617
Service History
Service Service
Appointed As Department Award Start Date End Date Service Time
Peace Officer AUSTIN POLICE Peace Officer 11/28/2012 9 years, 9 months
(Full Time) DEPARTMENT License
Total Service Time
Description Service Time

Peace Officer

Total officer time

8/30/2022

9 years, 9 months

9 years, 9 months

Page Number: 1

COA 0317
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Texas Commission On Law Enforcement
Personal Status Report

Award Information

Award Type Action Action Date
Peace Officer License License

Granted 11/28/2012
Basic Peace Officer Certificate

Certification Issued 3/4/2014
Basic Instructor Proficiency Certificate

Certification Issued 1/25/2016
Intermediate Peace Officer Certificate

Certificationdssued 6/22/2021
Advanced Peace Officer Certificate

Certification Issued 11/25/2021
Master Peace Officer Certificate

Certification Issued 712212022

Academy History

CourseTitle
Basic Peace Officer

I nstitution
Austin Police Academy

Date

Completed 11/7/2012

Courses Completed

09/01/2021 - 08/31/2023

Course Course
No. CourseTitle CourseDate Hours Institution Training Mandates
3187 87th Session State and 8/3/2022 4 MyTCOLE 3 online 87th Session State and
Federal Law Update Federal Law Update
355 Annual Firearms Qualification 6/14/2022 0 Austin Police Academy
1701.355
3345 Less Lethal Impact.Weapons . 3/7/2022 5 Austin Police Academy
Training (Bean Bag/Impa
Unit Hours 9
09/01/2019 - 08/31/2021
Course Course
No. CourseTitle CourseDate Hours Institution Training Mandates
3271 Advanced Human Trafficking 6/28/2021 8 MyTCOLE 3 online Human Trafficking
7887 Interacting with drivers deaf  6/22/2021 4 Capital Area Council of Interacting with drivers deaf
or hard of hearing Governments or hard of hearing
(Intermediate)
394 Cultural Diversity Web with 6/14/2021 8 MyTCOLE 3 online Cultural Diversity
Exercises (Intermediate)
6030 Tactical Vehicle Traffic Stops 5/20/2021 2 Austin Police Academy
& Extractions
8/30/2022 Page Number: 2

COA 0318
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Texas Commission On Law Enforcement

Personal Status Report

Course
No.

355

8815
8815
3344

3186

3310
355

6014
4000

2025
6014
3851

Course
No.

3517
3038
2096

3940
30418

1849

3702
1850

355

8/30/2022

09/01/2019 - 08/31/2021

Course
CourseTitle CourseDate Hours
Annual Firearms Qualification 4/22/2021 0
1701.355
Building Search 3/29/2021 3
Building Search 3/22/2021 3
Less Lethal Electronic Control 12/4/2020 12
Device Training
86th Legislative Session 5/11/2020 3
Legal Update
SWAT Inservice Training 3/10/2020 20
Annual Firearms Qualification 2/12/2020 0
1701.355
Tactical Entry Training 21712020 40
Bombs and Explosive 1/6/2020 3
Devices
Organized Crime 12/12/2019 40
Tactical Entry Training 12/4/2019 20
Breathalyzer / Intoxilyzer 9/12/2019 2

Unit' Hours 168

09/01/2017 - 08/31/2019 *

Course
CourseTitle Course Date Hours
Suicide Prevention 5/10/2019 4
Agency Operations (General) 5/10/2019 4
Arrest, Search & Seizure 5/9/2019 8
(Non-Intermediate Core Co
Community Policing 5/8/2019 8
Civilian Interaction Training  5/8/2019 2
De-escalation Tech (SB 1849) 5/7/2019 8
Field Training Officer 2/28/2019 40
Crisis Intervention Training 2/7/2019 40
40hr
Annual Firearms Qualification 1/24/2019 0
1701.355

Cour ses Completed

Institution
Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Texas Department of Public

Safety LEA

Institution
Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Training Mandates

86th Session State and
Federal Law Update

Training Mandates

Civilian Interaction Training
Program

De-escalation Tech (SB
1849)

Crisis Intervention Training
(Mandate)

Crisis Intervention Training
40hr (Intermediate)

Page Number: 3
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Texas Commission On Law Enforcement
Personal Status Report

Course
No.

3305
3185

3305
2040
3836

8158
2040
355

2055
3851

Course
No.

3320

3232

4068

394

3718

8158
3907

3717
355

2055

8/30/2022

09/01/2017 - 08/31/2019 *

CourseTitle
Active Shooter Response

85th Legislative Session
Legal Update

Active Shooter Response
Defensive Tactics

Concealed Carry for Law
Enforcement Officers

Body Worn Camera
Defensive Tactics

Annual Firearms Qualification
1701.355

Firearms

Breathalyzer / Intoxilyzer

09/01/2015 - 09/30/2017

CourseTitle

Terrorism & Homeland
Security (General)

Special Investigative Topics

Child Safety Check Alert List
(Intermediate/Advanc

Cultural Diversity Web with
Exercises

Advanced Field Training
Officer

Body Worn Camera

MultiCultural
Diversity/Awarness for L.E.
Prof.

Social Media-Networking

Annual Firearms Qualification
1701.355

Firearms

Cour ses Completed

Course

Course Date Hours
8/16/2018 4
8/15/2018 4
6/8/2018 40
5/10/2018 3
5/3/2018 10
4/26/2018 2
2/22/2018 3
2/2/2018 0
2/2/2018 2
1/25/2018 28
Unit Hours 210
Course

Course Date Hours
8/16/2017 16
7/11/2017 8
7/11/2017 1
7/10/2017 8
7/6/2017 20
5/30/2017 4
5/17/2017 10
5/11/2017 24
3/13/2017 0
3/13/2017 3

Institution
Austin Police Academy

Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy

Austin Police Academy

Texas Department of Public
Safety LEA

I nstitution
Austin Police Academy

Austin Police Academy

Austin Police Academy

TCOLE Online
Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Training Mandates

85th Session State and
Federal Law/Update

Training Mandates

Special Investigative Topics
(Intermediate)

Child Safety Check Alert List
(Advance)

Child Safety Check Alert List
(Intermediate)

Cultural Diversity
(Intermediate)

Page Number: 4
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Texas Commission On Law Enforcement

Personal Status Report

Course
No.

3184

3304

3844
3258
2178
3718

3305
2046
3308
3341
1014
21004

Course
No.

3320

2055
2055
2055
3702

8/30/2022

09/01/2015 - 09/30/2017

CourseTitle

84th Legislative Session
Legal Update

Hostage and Barricade
Suspect Situations

Crisis Training/Peer support
Racial Profiling Update
S.F.S.T. Practitioner Update

Advanced Field Training
Officer

Active Shooter Response
Driving

Officer Safety/Survival
Police K9 Training

Basic Instructor Course

Explosives Recognition and
Awarness

09/01/2013 - 08/31/2015

CourseTitle

Terrorism & Homeland
Security (General)

Firearms
Firearms
Firearms

Field Training Officer

Cour ses Completed

Course

Course Date Hours
2/28/2017 4
2/24/2017 5
10/27/2016 10
7/24/2016 2
4/28/2016 8
4/27/2016 32
3/23/2016 10
2/8/2016 10
1/19/2016 8
12/4/2015 20
11/6/2015 40
9/10/2015 8
Unit Hours 251
Course

Course Date. Hours
8/27/2015 8
8/19/2015 10
716/2015 1
6/5/2015 1
5/29/2015 40

Institution
Austin Police Academy

Austin Police Academy

Austin Police Academy
Austin Police Academy
Austin Police Academy

Austin Police Academy

Austin Police Academy
Austin-Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy

Austin Police Academy

Institution
Austin Police Academy

Austin Police Academy
Austin Police Academy
Austin Police Academy

Austin Police Academy

Training Mandates

84th Session State and
Federal Law Update

Training Mandates

Page Number: 5
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Texas Commission On Law Enforcement
Personal Status Report

Course
No.

4001

3830
2055
4100

3312
782096

54011

3183

2055
2055
3342
3835
2055
3322
2046
62040

2055
2047

2055

8/30/2022

09/01/2013 - 08/31/2015

CourseTitle

Cour ses Completed

Course

Course Date Hours

Mental Health Officer Training 5/21/2015

Course

General First Aid Training
Firearms

Information Technology
(General)

ALERRT Update

DPS - Interdiction for
Protection of Children

Incident Resp. Terror
Bombing NMTech

83rd Legislative Session
Legal Update

Firearms

Firearms

Tactical Firearms Training
Tactical Trauma Care
Firearms

Patrol Rifle

Driving

Defensive Tactics - Canine
Encounters (Proprietary
Firearms

Officer Survival/\Weapon
Retent

Firearms

5/18/2015
5/8/2015
5/4/2015

5/1/2015
3/11/2015

2/25/2015

1/24/2015

11/18/2014
10/31/2014
8/6/2014
8/4/2014
7/18/2014
7/16/2014
7/1/2014
6/19/2014

6/13/2014
5/29/2014

5/2/2014

40

10

16

10

Institution
Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy

Hays Co. Sheriff's Academy

Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Training Mandates

Crisis Intervention Training
(AdvPQC) issued prior to 4-1
-18

Crisis Intervention Training
(Intermediate) issued prior to
4-1-18

Peace Officer Intermediate
Options

Peace Officer Intermediate
Options 1987-01

Peace Officer Intermediate
Options 2005-01

Peace Officer Intermediate
Options 2006-01

Peace Officer Intermediate
Options 2009-09

Missing and Exploited
Children (Advance)
Missing and Exploited
Children (Intermediate)

83rd Session State and
Federal Law Update

Canine Encounter
(Intermediate)
Canine Encouter (Advance)

Page Number: @
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Texas Commission On Law Enforcement

Personal Status Report

Course
No.

2055
3722
4100

3320

2055
2055
2055

Course
No.

2055
2055
4052
2055
3404
3270
3182

2055
2055
2105

3232

3255

3277
2106

8/30/2022

09/01/2013 - 08/31/2015

CourseTitle
Firearms

Peace Officer Field Training

Information Technology
(General)

Terrorism & Homeland
Security (General)

Firearms
Firearms

Firearms

09/01/2011 - 08/31/2013

CourseTitle
Firearms

Firearms

Hearing Disabilities
Firearms

Traffic Stops
Human Trafficking

82nd Legislative Session
Legal Update

Firearms
Firearms

Child Abuse Prevention and
Investigation (Interm.)

Special Investigative - Topics
Asset Forfeiture

Identity Theft

Crime Scene Investigation
(Intermediate)

Cour ses Completed

Course

Course Date Hours
4/11/2014 1
2/28/2014 160
2/6/2014 10
1/27/2014 8
11/5/2013 1
10/4/2013 1
9/6/2013 1
Unit Hours 391
Course

Course Date .Hours

8/19/2013 1
7/16/2013 1
6/24/2013 2
6/21/2013 1
6/17/2013 3
6/7/2013 4
5/27/2013 4
5/17/2013 1
4/9/2013 1
11/21/2012 24
11/19/2012 8
11/18/2012 2
11/18/2012 3
11/16/2012 32

Institution
Austin Police Academy

Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy

Institution
Austin Police Academy

Austin Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy

Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy
Austin Police Academy
Austin Police Academy

Austin Police Academy

Austin Police Academy

Training Mandates

Peace Officer Field Training

Training Mandates

Human Trafficking

82nd Session State and
Federal Law Update

Child Abuse Prevention and
Investigation (Intermediate)

Special Investigative Topics
(Intermediate)

Asset Forfeiture
(Intermediate)

Identity Theft (Intermediate)

Crime Scene Investigation
(Intermediate)

Page Number: 7
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Course
No.

1000

2108

3939

3344

4043
3841

66800

66700

66201

66094

3256

3270
2067
3807

8/30/2022

09/01/2011 - 08/31/2013

CourseTitle
Basic Peace Officer

Arrest, Search, and Seizure
(Intermediate)

Cultural Diversity

Less Lethal Electronic Control
Device Training

Mobile Video Training

Crisis Intervention Training

FEMA National Resp Plan
Intro (FEMA 1S-800b)

FEMA National ICS (FEMA
1S-700a)

FEMA ICS Single Res/Initial
Incident (FEMA 1S-200b

FEMA Intro ICS Law
Enforcement

Racial Profiling

Human Trafficking
S.F.S.T. Practitioner

TCIC/NCIC for Less than Full
Access Operators

Cour ses Completed

Course
Course Date Hours
11/7/2012 618
11/5/2012 15
11/2/2012 8
10/26/2012 8
10/23/2012 8
10/12/2012 16
9/25/2012 3
9/25/2012 3
9/25/2012 3
9/25/2012 3
9/7/2012 4
8/27/2012 4
8/10/2012 24
7/31/2012 8

Institution
Austin Police Academy

Austin Police Academy
Austin Police Academy
Austin Police-:Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy
Austin Police Academy

Austin Police Academy
Austin Police Academy

Austin Police Academy

Training Mandates

82nd Session State and
Federal Law Update

Crisis Intervention Training
(Mandate)

Cultural Diversity (Mandate)
S.F.S.T. NHTSA24hour
Practitioner

Special Investigative Topic
(Mandate)

Arrest, Search, and Seizure
(Intermediate)

Cultural Diversity
(Intermediate)

Crisis Intervention Training
(AdvPOC) issued prior to 4-1
-18

Crisis Intervention Training
(Intermediate) issued prior to
4-1-18

Peace Officer Intermediate
Options

Peace Officer Intermediate
Options 1987-01

Peace Officer Intermediate
Options 2005-01

Peace Officer Intermediate
Options 2006-01

Peace Officer Intermediate
Options 2009-09

Racial Profiling
(Intermediate)

Human Trafficking

Page Number: 8
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Course
No.

3343

2107
2109

3910

1999

Cour ses Completed

09/01/2011 - 08/31/2013

Course

CourseTitle CourseDate Hours
Less Lethal Chemical 7/19/2012 2
Weapons Training (OC,
Mace, e
Use of Force (Intermediate)  6/29/2012 13
Spanish for Law Enforcement 6/1/2012 20
(Intermediate)
Sexual Harassment 4/24/2012 1
Recognition
Personnel Orientation by 4/23/2012 0
Dept. Basic Proficiency

Unit Hours 848

Total Hours 1877

Institution
Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Austin Police Academy

Training Mandates

Use of Force (Intermediate)

Spanish for' Law
Enforcement (Intermediate)
Spanish for
Telecommunicators
(Intermediate)

Personnel Orientation

Total Hours
Total Career/Professional Hours 6617
Total TCOLE Course Hours 1877
Total Hours 8494

*Courses submitted between 09/01/2017 and 09/30/2017 will be credited to the 2015-2017 and 2017-2019 training unit, but will only count once toward total training hours.

8/30/2022

Page Number: 9
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
JAVIER AMBLER, Sr., et al. §
Plaintiffs, §
§
V. § CiviL ACTION No. 1:20-cv-01068-LY

§ JURY DEMANDED
MICHAEL NISSEN AND CITY OF §
AUSTIN, §
Defendants. §

PLAINTIFFS’ RESPONSE TO DEFENDANT CITY OF AUSTIN’S MOTION FOR
SUMMARY JUDGMENT

Exhibit 23
Use of Force Related Discipline List

FILED UNDER SEAL



CASE_NUMBER CASE_MADE

2022-0054
2021-1121
2021-1120
2021-0577
2021-0449
2021-0317
2021-0316
2020-1770
2020-1683
2020-1609
2020-1550
2020-1541
2020-1331
2020-1229
2020-1132
2020-1125
2020-1062
2020-0870
2020-0869
2020-0802
2020-0716
2020-0685
2020-0662
2020-0440
2020-0406
2020-0395
2020-0394
2020-0349
2020-0347
2020-0327
2020-0305
2020-0123
2019-1402
2019-1358
2019-1172
2019-1043
2019-0980
2019-0924
2019-0805
2019-0743
2019-0098
2018-0503
2018-0399
2018-0176
2017-1233
2017-0948
2017-0658
2017-0614
2017-0279
2017-0161
2017-0127
2016-1400
2016-0966
2016-0943
2016-0941
2016-0937
2016-0909
2016-0853
2016-0795
2016-0793
2016-0764
2016-0682

01/23/22
11/04/21
11/04/21
06/01/21
04/28/21
03/29/21
03/29/21
12/03/20
11/07/20
10/22/20
09/30/20
09/28/20
08/10/20
07/20/20
07/01/20
06/30/20
06/19/20
06/05/20
06/05/20
06/03/20
06/02/20
06/01/20
05/28/20
04/17/20
04/07/20
04/02/20
04/02/20
03/24/20
03/24/20
03/17/20
03/12/20
02/04/20
12/26/19
12/11/19
10/25/19
10/01/19
09/19/19
09/06/19
08/05/19
07/18/19
01/25/19
05/31/18
04/30/18
03/01/18
10/13/17
08/01/17
05/31/17
05/22/17
03/01/17
02/07/17
01/30/17
12/16/16
09/21/16
09/13/16
09/12/16
09/12/16
09/06/16
08/16/16
07/28/16
07/27/16
07/19/16
06/24/16

Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal

Formal

Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
External
External
Internal
Internal
Internal
External
External
Internal
Internal
External
Internal
External
External
External
External
Internal
Internal
Internal
Internal
Internal
Internal
Internal
External
Internal
External
External
Internal
Internal
Internal
External
External
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
External
External
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal

Internal

12/02/21
10/23/21
09/04/21
04/17/21
03/14/21
12/20/20
03/12/21
11/24/20
10/22/20
09/19/20
07/25/20
05/30/20
06/01/20
05/30/20
07/01/20
05/30/20
05/30/20
05/31/20
06/01/20
05/30/20
05/31/20
05/30/20
05/25/20
03/17/20
02/21/20
03/10/20
01/20/20
02/06/20
02/03/20
03/13/20
02/25/20
12/22/19
12/25/19
11/24/19
04/20/19
09/30/19
09/01/19
07/23/19
08/04/19
06/25/19
01/13/19
04/25/18
04/17/18
02/16/18
10/06/17
07/26/17
05/08/17
05/21/17
02/17/17
02/06/17
01/17/17
11/08/16
09/13/16
08/11/16
08/12/16
07/15/16
07/18/16
09/26/15
03/17/16
03/27/16
06/15/15
01/17/16

TYPE_OF_COMF INITIATED_DESC INCIDENT_DATE OFFICER_NAME RANK

Lantsberger, Tes: POLICE OFFICER None
Johnson, Jelani POLICE OFFICER None
Miller, Richard  POLICE OFFICER None
Sanchez, Luis  POLICE OFFICER None
Schramm, Ellis  POLICE OFFICER None
Bryans, Jamie  POLICE OFFICER None
Alzola, Katherine POLICE OFFICER None
Lester, Tommy  POLICE OFFICER None
Bowman, Josept POLICE OFFICER None
Mattingly, Rober POLICE OFFICER None
Dranguet, Jonatl POLICE OFFICER None
Childress, Thom: POLICE OFFICER None
Roe, Christophei POLICE OFFICER None
Cherne, Gregory POLICE OFFICER None
Franklin, Travis POLICE OFFICER None
Cobaugh, Timotl POLICE OFFICER None
Cast, Joseph POLICE OFFICER None
Ash, Christopher POLICE OFFICER None
Hollis, Ricky POLICE OFFICER None
McRae, William POLICE OFFICER None
Spitler, Richard POLICE OFFICER None
Jackson, Charles POLICE CORPOR. None
Linsalata, Philip POLICE SERGEAN None
Gonzalez, Marcc POLICE OFFICER None
Whitener, Michz POLICE CORPOR. None
Cortez, Gregory POLICE OFFICER None
Sanchez, Ramon POLICE OFFICER None
Gonzalez, Marcc POLICE OFFICER None
Arce, Moses POLICE OFFICER None
Childress, Thom: POLICE OFFICER None
Scott, Justin POLICE OFFICER None
Teng, Jeffrey POLICE OFFICER None
Hutchison, Jeffre POLICE OFFICER None
Menezes, Sean POLICE OFFICER None
Neel, Michael ~ POLICE OFFICER None
Black, Bryan POLICE OFFICER None
Dale, Mark POLICE OFFICER None
McSpadden, Jus' POLICE OFFICER None
Neel, Michael  POLICE OFFICER None
Reyes, Nelson  POLICE OFFICER None
Brito, Luis PATROL OFFICER None
Edwards, Joseph POLICE OFFICER None
Aquino, Mario  POLICE OFFICER None
Petraitis, Donald POLICE OFFICER None
Mathis, Robert  POLICE OFFICER None
McCurley, Stevel POLICE DETECTI' None
Lehman, Derrick POLICE OFFICER None
Miller, Richard  POLICE OFFICER None
Kosarek, Russell EVIDENCE SUPEF None

Barrick, Jeffrey POLICE CORPOR, Officer Involved

Limmer, Christoy POLICE OFFICER None
Paranich, Robert POLICE OFFICER None
Avila, Benjamin POLICE OFFICER None
Draper, Nicolas POLICE OFFICER None
Delossantos, Erit POLICE SERGEAN None
Spitler, Richard POLICE OFFICER None
Williams, Irvin  POLICE SERGEAN None
Jelesijevic, Mark POLICE SERGEAN None
Jimenez, Vaness POLICE OFFICER None
Hicks, Allen POLICE LIEUTEN, None
Richter, Bryan  POLICE OFFICER None
Martinez, Stever POLICE OFFICER None

USE_OF_FORCE OFFENSE_NUMI IAD_CASE_STAT! CLASSIFICATION GENERAL_ORDE GO_SUB1

<< < < < << <=<=<=<=<=<=<=<=<=<<=<=<<=<==<=<====<=<=<=<=<=<<<=<=<==<==<=<=<=<=<=<=<=<=<=<=<=<=<=<=<=<=====<==<

2021-3360090
2021-2961443
2021-2471745
2021-1070515
2021-0730256
2020-3550967
2021-0710134
2020-3291207

2020-2070773
2020-1510503
2020-1530551

2020-1830864

20-5021502
2020-1540947
20-1510503

2020-1460484
2020-0770357
2020-0521661
2020-700625

2020-0200230
2020-0370263
2020-0341763
2020-0731765
2020-0561291
2019-3561386
2019-3590968
2019-3280372
2019-1101891

2019-2440265
2019-2041023
2019-2161643
2019-1761845
2019-0130914
2018-1150054
2018-1071866
2018-0471704
2017-2790814
2017-1960475
2017-1280091
2017-1410155
2017-0481493
2017-0370047
2017-0170481

2016-2571822
2016-2241340
2016-1791225
2016-1970101
2016-2001448
2015-2690247
2016-0770116
2016-0770116
2015-1660828
2016-0171480

Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed

Chapter 3
Chapter 2
Chapter 2
Chapter 2
Chapter 2
Chapter 2
Chapter 2
Chapter 2
Chapter 2
Chapter 3
Chapter 2
Chapter 2
Chapter 2
Chapter 3
Chapter 3
Chapter 2
Chapter 2
Chapter 8
Chapter 8
Chapter 3
Chapter 2
Chapter 9
Chapter 9
Chapter 2
Chapter 2
Chapter 2
Chapter 9
Chapter 2
Chapter 8
Chapter 2
Chapter 3
Chapter 9
Chapter 3
Chapter 9
Chapter 2
Chapter 9
Chapter 2
Chapter 2
Chapter 3
Chapter 3
Chapter 2
Chapter 2
Chapter 2
Chapter 2
Chapter 2
Chapter 1
Chapter 2
Chapter 9
Chapter 9
Administrative Ir Chapter 9
Chapter 2
Chapter 9
Chapter 2
Chapter 9
Chapter 2
Chapter 3
Chapter 3
Chapter 2
Chapter 2
Chapter 1
Administrative Ir Chapter 2
A Chapter 2
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GO_SUB2 GO_SUB3
303 Body Worn 1 303.3 Departme 303.3.1 When D Sustained
200 Response tc 200.2 De-Escalat 200.2.1 Assessm Sustained
211 Response to 211.4 Employee 211.4.1 Employ: Sustained
200 Response to 200.2 De-Escalation
200 Response ta 200.2 De-Escalat 200.2.1 Assessm Sustained
200 Response ta 200.2 De-Escalat 200.2.1 Assessm Sustained
200 Response ta 200.1 Purpose z 200.1.3 Duty to Sustained
206 Control Dev 206.7 Pain Comg 206.7.1 Use of F Sustained
200 Response to 200.6 Reporting 200.6.1 Notifica Sustained
301 Responsibili 301.2 Impartial Attitude and Cour Sustained
214 Vehicle Purs 214.3 Pursuit Co 214.3.3 Factors 1 Sustained

Sustained

200 Response ta 200.4 Response 200.4.1 Determ Sustained
200 Response tc 200.4 Response 200.4.1 Determ Sustained
301 Responsibili 301.2 Impartial Attitude and Cour Sustained
301 Responsibili 301.2 Impartial Attitude and Cour Sustained
200 Response ta 200.4 Response 200.4.1 Determ Sustained
200 Response ta 200.4 Response 200.4.1 Determ Sustained
803 Duty Firearr 803.2 Safe Handling of Firearms Sustained
803 Duty Firearr 803.2 Safe Handling of Firearms Sustained
303 Body Worn 1 303.3 Departme 303.3.1 When D Sustained
200 Response ta 200.4 Response 200.4.1 Determ Sustained
900 General Con 900.3 General Ci 900.3.4 Persona Sustained
914 Equal Emplc 914.3 Prohibitec 914.3.2 Harassm Sustained
208 TASER Devic 208.4 Use of the 208.4.1 Applicaf Sustained
200 Response ta 200.2 De-Escalat 200.2.1 Assessm Sustained
206 Control Dev 206.7 Pain Comg 206.7.1 Use of F Sustained
900 General Con 900.4 Requirem¢ 900.4.3 Neglect Sustained
208 TASER Devic 208.4 Use of th¢ 208.4.6 Report i Sustained
804 Department 804.2 General Operation of Depa Sustained
200 Response to 200.2 De-Escalation
301 Responsibili 301.2 Impartial Attitude and Cour Sustained
900 General Con 900.3 General Ci 900.3.4 Persona Sustained
301 Responsibili 301.2 Impartial Attitude and Cour Sustained
900 General Con 900.3 General Ci 900.3.4 Persona Sustained
208 TASER Devic 208.4 Use of the 208.4.2 Prohibit Sustained
902 Administrati 902.4 Complaint 902.4.1 Coopera

Sustained

COMMAND_DE!( DISCIPLINARY_}

EXHIBIT

2/13/23 Staniszewski 2

Oral Reprimand

Written Reprimand (EBD Completed)
Written Reprimand

Suspension

Written Reprimand (EBD Completed)
Written Reprimand (EBD Completed)
Suspension

Written Reprimand (EBD Completed)
Written Reprimand

Oral Reprimand

Suspension

Written Reprimand (EBD Completed)
Written Reprimand (EBD Completed)
Oral Reprimand

Oral Reprimand

Written Reprimand (EBD Completed)
Written Reprimand (EBD Completed)
Written Reprimand (EBD Completed)
Written Reprimand (EBD Completed)
Oral Reprimand

Written Reprimand (EBD Completed)
Written Reprimand (EBD Completed)
Suspension

Written Reprimand (EBD Completed)
Written Reprimand

Written Reprimand (EBD Completed)
Written Reprimand (EBD Completed)
Oral Reprimand

Written Reprimand

Suspension

Oral Reprimand

Written Reprimand

Oral Reprimand

Oral Reprimand

Written Reprimand

L ion / Sworn

200 Response ta 200.2 De-Escalat 200.2.1 Assessm Sustained
200 Response tc 200.2 De-Escalat 200.2.1 Assessm Sustained
301 Responsibili 301.2 Impartial Attitude and Cour Sustained
303 Body Worn Camera Systems
208 TASER Devic 208.4 Use of the 208.4.1 Applical Sustained

Sustained

Written Reprimand
Written Reprimand
Written Reprimand
Written Reprimand
Written Reprimand (EBD Completed)

200 Response ta 200.2 De-Escalation Sustained Written Reprimand (EBD Completed)
200 Response ta 200.2 De-Escalation Sustained Suspension

200 Response to 200.6 Reporting the to ined { ion / Sworn

200 Response to 200.4 to Resi ined definite St ion / Sworn

110 Organizatior 110.4 Employee 110.4.4 Insubor Sustained
214 Vehicle Purs 214.6 Approved 214.6.3 Precisior Sustained
900 General Con 900.4 Requirem¢ 900.4.3 Neglect Sustained
900 General Cor 900.1 Purpose a 900.1.1 Respons Sustained
900 General Con 900.4 Requirem( 900.4.3 Neglect Sustained
208 TASER Devic 208.3 Verbal Warnings
900 General Con 900.5 Responsibility to Coworker: Sustained
214 Vehicle Purs 214.5 Pursuit Ur 214.5.1 Primary Sustained
900 General Cor 900.4 Requirem: 900.4.3 Neglect Sustained
211 Response to 211.7 Level 2 In 211.7.1 Supervi Sustained
301 Responsibili 301.2 Impartial Attitude and Cour Sustained
301 Responsibili 301.2 Impartial Attitude and Cour Sustained

Sustained

211 Response ta 211.8 Level 3 Incident Inquiry, Re Sustained
208 TASER Devic 208.4 Use of th¢ 208.4.1 Applicaf Sustained
110 Organizatior 110.2 Sworn Rar 110.2.4 Lieuten: Sustained
200 Response to 200.4 Response 200.4.1 Determ Sustained
211 Response ta 211.4 Employee Responsibilities Sustained

Indefinite Suspension / Sworn
Written Reprimand (EBD Completed)
Written Reprimand (EBD Completed)
Written Reprimand

Written Reprimand

Suspension

Oral Reprimand

Written Reprimand

Written Reprimand (EBD Completed)
Written Reprimand

Suspension

Oral Reprimand

Oral Reprimand

Suspension

Suspension

Written Reprimand

Suspension
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2016-0653
2016-0607
2016-0600
2016-0248
2016-0155
2016-0115
2015-1073
2015-1029
2015-1015
2015-0798
2015-0744
2015-0542
2015-0506
2015-0362
2015-0360
2015-0310
2015-0235
2015-0175
2014-1122
2014-0788
2014-0557
2014-0260
2014-0084
2013-1016
2013-0990
2013-0989
2013-0760
2013-0454
2013-0378
2013-0306
2013-0284
2013-0260
2013-0036
2012-1159
2012-0986
2012-0976
2012-0907
2012-0874
2012-0833
2012-0771
2012-0765
2012-0645
2012-0510
2012-0470
2012-0440
2012-0431
2012-0427
2012-0388
2012-0280
2012-0270
2011-1432
2011-1358
2011-1280
2011-1018
2011-0999
2011-0920
2011-0206
2011-0142
2011-0009
2010-1444
2010-1244
2010-0931
2010-0743

06/20/16
06/07/16
06/06/16
03/21/16
02/19/16
02/08/16
12/01/15
11/17/15
11/13/15
09/15/15
08/21/15
06/16/15
06/08/15
04/28/15
04/27/15
04/07/15
03/11/15
02/18/15
12/30/14
09/09/14
07/01/14
04/02/14
01/28/14
10/09/13
10/03/13
10/03/13
07/24/13
05/08/13
04/17/13
03/25/13
03/20/13
03/15/13
01/10/13
11/13/12
09/25/12
09/21/12
09/07/12
08/27/12
08/17/12
08/07/12
08/06/12
07/05/12
06/01/12
05/17/12
05/09/12
05/08/12
05/08/12
04/26/12
03/27/12
03/23/12
12/29/11
12/05/11
11/14/11
08/31/11
08/25/11
08/04/11
02/24/11
02/07/11
01/05/11
11/30/10
10/06/10
07/27/10
06/16/10

Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal
Formal

Formal

External
Internal
Internal
Internal
External
Internal
Internal
Internal
Internal
Internal
External
Internal
Internal
Internal
Internal
External
Internal
Internal
Internal
Internal
Internal
Internal
External
External
Internal
Internal
Internal
Internal
Internal
External
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
External
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
Internal
External
Internal
Internal
Internal
External
Internal
External
External
Internal

Internal

06/20/16
01/17/16
04/22/16
03/17/16
02/19/16
02/08/16
11/24/15
11/11/15
10/31/15
08/27/15
08/15/15
06/07/15
02/28/15
04/25/15
04/15/15
03/25/15
02/15/15
02/12/15
12/19/14
09/08/14
06/24/14
02/19/14
01/27/14
10/04/13
09/10/13
10/02/13
07/22/13
05/08/13
03/27/13
03/18/13
11/28/12
03/08/13
08/26/10
11/09/12
09/15/12
08/09/12
06/20/12
08/23/12
08/08/12
07/23/12
07/27/12
05/03/12
05/31/12
05/02/12
04/05/12
04/24/12
04/02/12
01/29/12
03/24/12
12/31/11
12/28/11
12/05/11
10/31/11
08/31/11
07/23/11
07/23/11
02/11/11
02/06/11
12/31/10
11/28/10
10/05/10
06/25/10
06/10/10

Allegretti, Antho POLICE OFFICER
Martinez, Stever POLICE OFFICER
Murphy, Matthe POLICE OFFICER
Caldwell, Camer POLICE OFFICER
Mendoza, Orlan: POLICE OFFICER
Freeman, Geoffr POLICE OFFICER
Attridge, Michae POLICE OFFICER
Perez, Armando POLICE OFFICER
Manley, Mark  POLICE OFFICER
Van Buren, Chris POLICE OFFICER
Gallenkamp, Zac POLICE OFFICER
Leonard, Dawn POLICE OFFICER
Heinz, Eric POLICE OFFICER
Copeland, Eric  POLICE OFFICER
Garcia, Alfredo  POLICE OFFICER
Van Buren, Chris POLICE OFFICER

None
None
None
None
None
Officer Involved
None
None
None
None
None
None
None
None
None
None

DuBoise, Otho POLICE CORPOR. None

Garcia, Nicholas POLICE OFFICER
Nolen, Anthony POLICE OFFICER

Glasgow, Scott  POLICE CORPOR,

Garcia, Alfredo  POLICE OFFICER

None
None
Officer Involved
None

Stanesic, James POLICE CORPOR. None

Nickel, David POLICE OFFICER
Slayton, Jonatha POLICE OFFICER
Foster, Robert  POLICE OFFICER
Garcia, Randy  POLICE OFFICER
O'Neill, Dane POLICE OFFICER
Boehm, Justin  POLICE OFFICER
Yarger, Brian POLICE OFFICER
Hopkins, Jermail POLICE OFFICER

None
None
None
None
None
Officer Involved
None

None

Burnham, Darre POLICE SERGEAN None
Conner, Kennett POLICE SERGEAN None

Caraballo, Gilber Police Officer

None

Hernandez, Jose Police Officer ~ None
Housmans, Shar Police Officer ~ None
Kingsley, Jeffrey Police Officer ~ None
Lillie, Ryan Corporal None
Stallings, Nathar Police Officer ~ None

Hanna, Gary Sergeant None

Vasquez, Gabrie Police Officer  None
Zimmerman, Kei Police Officer ~ None
Shemo, Justin  Police Officer ~ None
De La Rue, Kevin Police Officer ~ None
Crochet, Phillip Commander None
Boytim, Justin  Police Officer ~ None
Metz, Michael  Police Officer ~ None
Lakey, Bryan Police Officer  None
Hendricks, Carl Sergeant None

Osegueda, Elias Police Officer ~ None
McWhorter, Sea Police Officer  None
Hugonnett, Thor Detective

Allen, Christophi Police Officer  Officer Involved

Brewer, Christog Police Officer ~ None
Gish, Michelle Police Officer  None
Soler, Luis Corporal None
Jones, Michael Police Officer ~ None
Williams, Blayne Police Officer ~ None

Hall, Lando Police Officer ~ None

Moreno, Melvin Police Officer  Officer Involved

Gabrielson, Johr Police Officer  None
Vasquez, Rodolfc Corporal None
Pippin, Aaron  Police Officer ~ None
Harris, Joseph  Police Officer ~ None

Officer Involved
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2016-1720084
2016-0171480
2016-1130054
2016-0770116

2016-0390552
2015-3280269
2015-3150957
1511-0002

2015-2391807

2015-1580148
2015-059176

2015-1151037
2015-1050360

2015-0460217
2015-0430409
2014-12-0048
2014-2511591
2014-1750366

2013-2770647
2013-2531994
2013-2750857
2013-2031698
2013-1280390
2013-0861360
2013-771655
2012-3330155
2013-0672137
2010-2380085
2012-3142227
2012-2591720
2012-2221418
2012-1820370
12-2362047
12-2211373

2012-2092087
2012-1241863
2012-1521219

2012-0961634
2012-1150814

2012-0290503
C12-10634

2011-3651959
2011-3621220
2011-3390300
2011-3040242
2011-2430111
2011-2040867
2011-2041156
2011-0422109
2011-0380006
2010-3650250
2010-3320320
2010-2781163
2010-1760812
2010-1611974

Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
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Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
Closed
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Chapter 4 402 Incident Ref 402.1 Purpose a 402.1.1 General Sustained Written Reprimand

Chapter 9 900 General Con 900.3 General Ct900.3.4 Persona Sustained Suspension

Chapter 2 206 Control Dev 206.7 Pain Comg 206.7.1 Use of F Sustained Written Reprimand (EBD Completed)

Chapter 2 206 Control Dev 206.4 Chemical 206.4.1 Prohibit Sustained Suspension

Chapter 9 900 General Con 900.1 Purpose a 900.1.1 Respons Sustained Resigned Under Investigation
200 Response to Resistance i di L ion / Sworn

Chapter 2 204 Leg Restrain 204.4 Procedure Sustained Oral Reprimand

Chapter 3 304 Digital Mobi 304.3 Digital Mc 304.3.3 When C Sustained Written Reprimand

Chapter 9 900 General Con 900.1 Purpose a 900.1.1 Respons ined { ion / Sworn

Chapter 2 200 Response to 200.4 Response 200.4.1 Determ Sustained Suspension

Chapter 3 301 Responsibili 301.2 Impartial Attitude and Cour Sustained Written Reprimand (EBD Completed)

Chapter 3 301 Responsibility to the Community Sustained Oral Reprimand

Chapter 4 402 Incident Ref 402.2 Incident R 402.2.4 Report \ Sustained Written Reprimand (EBD Completed)

Chapter 2 200 Response to 200.4 to Resi ined i

Chapter 8 803 Duty Firearr 803.2 Safe Handling of Firearms  Sustained Suspension

Chapter 3 301 Responsibili 301.2 Impartial Attitude and Cour Sustained Written Reprimand

Chapter 4 402 Incident Ref 402.1 Purpose and Scope Sustained Written Reprimand

Chapter 8 803 Duty Firearr 803.2 Safe Hand 803.2.1 General Sustained Written Reprimand

Chapter 10 1000 Departmer 1000.3 General | 1000.3.1 Prohibi inite St ion / Sworn
801 Equipment ¢ 801.5 Plain Clothes Attire Sustained Oral Reprimand

Chapter 8 803 Duty Firearr 803.2 Safe Handling of Firearms Sustained Suspension

Chapter 9 900 General Con 900.5 Responsib 900.5.1 Supporti Sustained Written Reprimand

Chapter 3 301 Responsibili 301.2 Impartial Attitude and Cour Sustained Written Reprimand

Chapter 3 301 Responsibili 301.2 Impartial Attitude and Cour Sustained Written Reprimand

Chapter 3 323 Booking anc 323.2 Booking G 323.2.1 Securing Sustained Written Reprimand

Chapter 3 306 Search and ! 306.2 Search an( 306.3.1 Search F Sustained Written Reprimand

Chapter 2 208 TASER Devic 208.3 Verbal Warnings Sustained Written Reprimand

Chapter 2 200 Response ta 200.4 Response 200.4.1 Determ inite St ion / Sworn

Chapter 2 200 Response ta 200.4 Response to Resistance  Sustained Written Reprimand

Chapter 3 301 Responsibili 301.2 Impartial Attitude and Cour Sustained Oral Reprimand

Chapter 2 214 Vehicle Purs 214.4 Pursuit Guidelines Sustained Suspension

Chapter 2 200 Response to 200.4 Response to Resistance Sustained Suspension

A201 Code of Cc A201.02 Individt | 5 Sustained Written Reprimand

Chapter 2 202 Firearm Disc 202.9 Report of 202.9.1 Reportir Sustained Oral Reprimand

Chapter 8 804 Department 804.2 General Operation of Depa Sustained Written Reprimand

Chapter 8 804 Department 804.2 General Operation of Depa Sustained Written Reprimand

Chapter 4 400 Officer Resp 400.2 Emergenc 400.2.2 Code 2 ( Sustained Written Reprimand

Chapter 3 303 Body Worn 1303.2 Departme 303.2.2 When D Sustained Written Reprimand

Chapter 3 301 Responsibili 301.1 Purpose and Scope Sustained Written Reprimand

Chapter 9 934 Court appez 934.2 Duty relat 934.2.2 General Sustained Oral Reprimand

Chapter 8 804 Department 804.2 General Operation of Depa Sustained Oral Reprimand

Chapter 2 214 Vehicle Purs 214.4 Pursuit Guidelines Sustained Oral Reprimand

Chapter 3 301 Responsibili 301.2 Impartial Attitude and Cour Sustained Suspension

Chapter 8 804 Department 804.2 General Operation of Depa Sustained Written Reprimand

Chapter 8 804 Department 804.2 General Operation of Depa Sustained Oral Reprimand

Chapter 8 804 Department 804.2 General Operation of Depa Sustained Oral Reprimand

Chapter 9 934 Court appez 934.2 Duty related court appeara Sustained Oral Reprimand

Chapter 2 214 Vehicle Purs 214.4 Pursuit Guidelines Sustained Written Reprimand

Chapter 9 900 General Con 900.1 Purpose a 900.1.1 Respons inite St ion / Sworn

Chapter 2 200 Response to 200.4 to Resi

Chapter 9 900 General Con 900.4 Requirements of Duty Sustained Written Reprimand

Chapter 2 200 Response ta 200.4 Response 200.4.1 Determ ined definite St ion / Sworn

Chapter 2 214 Vehicle Purs 214.3 Pursuit Co 214.3.5 Pursuit [ Sustained Written Reprimand

Chapter 2 200 Response ta 200.4 Response 200.4.1 Determ Sustained Suspension

B101 Use of Force Sustained Suspension

B101 Use of Force Sustained Oral Reprimand

A201 Code of Cc A201.01 Compliance Required Sustained Suspension

A201 Code of Cc A201.03 Responsibility to the Community Sustained Suspension

A304 Firearms Discharge Situations Sustained Suspension

A201 Code of Cc A201.03 ibility to the Cc i

A201 Code of Cc A201.03 ibility to the C i ined Written Reprimand

A318 Mobile Video Recorder Operation Sustained Written Reprimand

B101 Use of For¢ B101.06 Use of Force to Seize Evidence Sustained Written Reprimand



2010-0528
2009-1449
2009-0605
2009-0168

05/05/10 Formal
11/09/09 Formal
05/11/09 Formal
02/03/09 Formal

Internal
Internal
Internal

Internal

10/10/09 Quintana, Leona Police Officer
11/01/09 Chapman, Judso Police Officer
05/11/09 Quintana, Leona Police Officer
02/03/09 Hernandez, Ismz Police Officer

None
None

Y
Y

Officer Involved Y

None

Y

2009-3052560
2009-1310302
2009-0340191
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Discipline list - re Ambler 30b6 - Confidential per protective order

Closed
Closed
Closed
Closed
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{ ion / Sworn

A A201 Code of Cc A201.01 Compliance Required

A A201 Code of Conduct Sustained
A A318 Mobile Video Recorder Operation Sustained
A A201 Code of Cc A201.02 Individual Responsibilities Sustained

Suspension
Suspension
Retired Under Investigation
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

JAVIER AMBLER, Sr., et al.
Plaintiffs,

CiviL AcTIoN No. 1:20-cv-01068-LY
JURY DEMANDED

V.

MICHAEL NISSEN AND CITY OF

8

§

§

§

§

§
AUSTIN, 8
Defendants. §

PLAINTIFFS’ RESPONSE TO DEFENDANT CITY OF AUSTIN’S MOTION FOR
SUMMARY JUDGMENT

Exhibit 60
Sanders and Smith Shooting

(COA 175310)

FILED UNDER SEAL
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Class A

Internal Affairs Division

Personnel Complaint Control Sheet

Internal

IAD Case #2009-0605

Date Occurred

Date Received

Date Investigation Completed

180-Day Deadline

5/11/2009 5/11/2009 8/11/2009 11/7/09
Complainant’s Information
Name Al Eells
Incident Location 6409 Springdale
Employee’s Information
Name Employee # Rank Assignment
Leonardo Quintana 4426 Officer Central Bureau

Employee’s Chain of Command

Sergeant

Lieutenant

Commander

Erin Zumwalt

Todd Gage

Allegations Investigated

Assistant Chiefl
Sam Holt .

A L4

Allegation(s) Final Classification Commander/Assistant Chiefl
(Enter Appropriate G.O. & Specific Title) Signature
A306b Mobile Video Operation .01 Susmpcd 2/ 7 5
”B204a - Interviews, Stops, and Arrests .01 & .02 EXeNERATEY) M M (’-/"'W‘
Ic - Responsibility to the Department (9) (h) EXQRERATED
B101a - Response to Resistance - .02 & .03 ExoNERATEY)
Bl0la- Response to Resistance - .02 & .03 EXONERAIEL)

Required Signatures Employee # | Date
City Legal Review P y ?
Investigator’s Signature // z/—/ %257 /G
IAD Commander v, (4= (A & \oo 2920 EEE
Chief or Assistant Chief // R Fiy o snr B Py, /f—émjﬁ
{74 7 2; : % i

Discipline decided by employee’s chain-of-command:

Oral Counseling [

Demotion []

Oral Reprimand []

Resigned/Retired under Investigation []

Written Reprimand [ ]~ Temp Suspension (# of Days S ) 2/

Indefinite Suspension []

If applicable, attach page 2 (Other Factors).

COA 175310
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Complaint Summary

Officer Leonardo Quintana #4426
Officer John (Alex) Hitzelberg #3759

Officer Mohammad Siddiqui #6088

The complaints will be addressed as follows:

MVR - Addressed in Allegation #1

Identifying Self as Police Officer - Addressed in Allegation #2

Neglect of Duty - Addressed in Allegation #3

Response to Resistance, Nathaniel Sanders - Addressed inAllegation #4
Response to Resistance, Sir Smith - Addressed in Allegation #5
Firearms Discharge — Addressed in Other Policies Considered

I e

Allegation#1

It is alleged that on May 11, 2009, Officers Quintana and Siddiqui failed to activate
their in-car MVR when they arrived at the Walnut Creek Apartments to attempt to
take into custody potentially armed suspeects.

The complaint, in its entirety, is in file. (A-1)

Subjects — Officers Quintana and Siddiqui

Policy Associated to Allegation #1

General Order

A306b - Mobile Video Recorder Operation

The use of Mobile Video/Audio Recording (MVR) equipment provides an unbiased
recording of events that officer’s encounter. These recordings can be useful for the
documentation of evidence, the preparation of offense reports, and future court testimony.
These recordings can also protect officers from false allegations of misconduct and be of
use when debriefing incidents or evaluating performance.

.01 Operation of Police Vehicles Equipped with Mobile Video/Audio Recording
Equipment
E. Officers driving MVR equipped vehicles will record all:

Traffic stops;

Pedestrian stops (by audio when out of camera range);

Sobriety tests; and

Pursuits, until completion of enforcement action.

b= e
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Conclusion to Allegation #1

Internal Affairs concludes that Officers Quintana and Siddiqui violated the Austin Police
Department’s General Orders when they failed to activate their Mobile Veéhicle
Recorders when required.

When Officer Quintana was confronted with having to quickly exit his patrol vehicle to
detain the driver he inadvertently failed to activate his MVR. Afier the initial suspect was
handcuffed and secured in Officer Quintana’s patrol vehicle, he had the opportunity to
activate his MVR but failed to do so.

A review of Officer Siddiqui’s in-car video indicates that he turned on his MVR while en
route to assist Officer Quintana, but turned it off prior to his arrival. Officer Siddiqui did
not recall activating or turning off his MVR. Upon Officer Siddiqui’s, arrival at the
complex, he stated that he believed the vehicle was unoccupied and did not think that he
needed to turn on his MVR. When Officer Siddiqui determined there were other
occupants in the vehicle he had the opportunity to activate his MVR but failed to do so.

Internal Affairs confirmed that both Officers Quintana and Siddiqui had been trained on
the operation of the MVR. Both of them acknowledged that they had received the proper
training and were familiar with the requirements of the policy.

It should be noted that Quintana’s assertion that suspects are tipped off by seeing the red
“record” light on police units raises a possible equipment-related issue that may deserve
consideration by the Department.. However, Quintana clearly stated during his IA
interview that he believed that Franklin knew that the police were following him (B2-5,
line 4331) and expected that he was going to be pulled over.(B2-B, line 4342) That being
the case, there should not have been any reason for Quintana not to activate his camera
earlier. Even if there were, it would not absolve Quintana of the responsibility for
activating his MVR once contact was initiated with the suspects.

As a result of this administrative investigation, Internal Affairs recommends the
allegation be classified as Sustained for Officer Quintana and Officer Siddiqui.

Note: A separate, parallel investigation was conducted concerning MVR usage by
Officer Quintana for the 6 months preceding the shooting. See Folder M in the
investigative case file.
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Allegation #2

It is alleged that on May 11, 2009, Officer Quintana failed to identify himself when
he initiated contact with a potentially armed suspect at the Walnut Creek
Apartments.

Subject — Officer Quintana

Policy Associated to Allegation #2

General Orders:
B204a — Interviews, Stops and Arrests,

.01 Types of Resident Contacts
Officers dealing with persons must be aware of the type of contact.in which they are
engaged, and its legal significance. There are three types of duty-related contacts
with persons made by police officers. In _terms of legal significance, they are
arranged from least to most intrusive as follows:
A. Interviews;
B. Stops; and
C. Arrests.

.02 Explanations to Persons
A. Officers shall act with as much restraint and courtesy toward persons interviewed,
stopped or arrested asds possible under the circumstances.
B. The initiating officer shall explain the reason for the contact and, when practical,
the purpose of anticipated police action.
C. Officers shall identify themselves when they initiate a duty-related contact
with a person, unless their identity is obvious.

Conclusion to Allegation #2

All of the verbal interaction between Officer Quintana and Nathan Sanders was captured
on Officer Hitzelberg’s in-car video. It is clear that Officer Quintana never verbally
identified himself as an officer, either before or while he was attempting to wake up
Sanders. On the enhanced version of the audio portion of the videotape, he can be heard
to say what sounds like either “Police, police,” or “Police, freeze.” However, Quintana
stated that, at the time he said that, he believed he was retreating after struggling with
Sanders and had already backed up to the rear wheel of the Mercedes and was no longer
in sight of Sanders. (B2-B, line 4776)

When asked in his IA interview how he would routinely handle a *“person down

unknown” (unconscious person) call, Quintana stated that he would, . .. probably wake

him up and be identify myself as I'm waking him up.” (B2-B, line 4243) But, he went

on to say that if he believed that the person may be possibly armed he might handle the
103
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situation differently: “I don’t want to be yelling, you know, ‘Police’ as I’'m waking him
up. Um, I think I'd rather make eye contact with them or — or have him somewhat
awake uh, so — and to have him comprehending that I’'m the police as he’s, you know,
looking at me or — or making some kind of eye contact with me.” (B2-B, line 4253)
When asked if he had ever been trained specifically to do that method, Quintana replied,
“No sir, I haven’t.” (B2-B, line 4260)

The following exchange occurred during Quintana’s IA interview:

Q: Ts there a tactical reason why you would not identify yourself as you’re rubbing his
chest?

A: Um, you know, I can’t really think of one right now. I +.in — in this instance I
actually did think that I identified myself until watching the video. Um, I actually
did think that I was waking him up and saying, “Police,” uh, somewhere in there.
But I think because I never really had his full uh, attention until he looked up at
me but by that time it was too later to say, “Police.” (B2-B, line 4288)

On Officer Hitzelberg’s in-car video, as Officer Quintana is attempting to wake up
Sanders, he can be heard patting Sanders with his hand and making comments such as,
“Hey man, wake up. Hello.” But, when asked if he felt like he had time to say “police”
during this time he replied, “No. I didn’t, uli not from the — from the first time I put
hands on him, no.” (B2B, line 4812)

Quintana acknowledged his familiarity with the previous case IA case involving Officer
Gary Griffin, in which aeritical issue was Griffin’s failure to identify himself before
engaging with a sleeping, intoxicated subject; in reply to a question concerning why he
would use two different methods of identifying himself while attempting to awaken
subjects, he stated, “Um, well it may have something to do with Gary Griffin’s incident
um, waking up a guy on the bench and the guy wakes up and I guess they said he
never identified himself although he was in full uniform.”(B2-B, line 4272)

During his IA interview, Officer Quintana stated that Sanders looked up at him prior to
them struggling over the pistol. Quintana said that Sanders looked at him for, “Um for ...
half a second. Uh, a second. Probably a second.” (B2-B, line 4378) He expressed the
opinion that this glance would have enabled Sanders to have recognized him as a police
officer. However, that is pure speculation on his part. Internal Affairs finds it
unreasonable to assume that Sanders, waking up from a drugged sleep, under subdued
lighting conditions — and with a flashlight shining toward him — would have been able to
make that instant mental connection.

The policy requires officers to identify themselves when initiating a duty-related contact
with a person unless their identity is obvious. The term “obvious” is not defined in
policy and is open to interpretation. What constitutes “obvious” will vary with the
situation, depending on factors such as the officer’s attire (uniform or plainclothes),
lighting/visibility, and the physical and mental capacity of the person being contacted. It
is the opinion of Internal Affairs that, under the circumstances in which this contact was
made, Officer Quintana’s identity would not have been obvious to Sanders.
104
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The issue of Quintana identifying himself has implications that reach far beyond whether
or not he committed a minor policy violation. It has a direct bearing on whether Sanders’s
actions can be interpreted as those of a suspect who intentionally took armed, aggressive
action against someone he knew to be a police officer, or the instinctive defensive
reaction of someone, awoken from a sound sleep, in response to feeling someone
grabbing his gun. Internal Affairs believes that a possible startled reaction is something
that Officer Quintana should have anticipated and could have possibly prevented by
verbally identifying himself as an officer.

As a result of this investigation, Internal Affairs finds that Quintana was required by
policy to identify himself when he initiated contact with Sandets unless his “identity is
obvious.” The evidence clearly shows that Quintana failed to identify himself verbally
and, under the circumstances, his identity would not have been obvious. Consequently,
Internal Affairs recommends that this allegation be sustained.
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Allegation #3

It is alleged that on May 11, 2009, Officers Leonard Quintana, Alex Hitzelberg, and
Mohammad Siddiqui were present at a deadly force encounter at the Walnut Creek
Apartments, during which the officers may have failed to follow standardized
department training and tactics if it was objectively reasonable to do so, and may
have failed to employ sound judgment, in their decision to confront and attempt to
take into custody potentially armed suspects.

The complaint, in its entirety, is in file. (A-1)

Subjects — Officers Quintana, Hitzelberg, Siddigui

Policy Associated to Allegation #3

General Orders:
A201c - Responsibility to the Department

Employees are at all times individually responsible for conducting themselves in a
professional and ethical manner and for treating coworkers with respect and dignity. The
intent of this policy is to clearly state that unprofessional behavior will not be tolerated in
the workplace. Employees shall maintain loyalty to the Department as is consistent with
the law and personal ethics.

9. Neglect of Duty
Employees shall satisfactorily perform their duties. Examples of unsatisfactory
performance include, but are not limited to:
a. Lack of knowledge of the application of laws required to be enforced.
b. Unwillingness or inability to perform assigned tasks.
c. Failure to take appropriate action on the occasion of a crime, disorder,
investigation or other condition deserving police attention.
ds Failure to respond to any call or to perform any police duties assigned to
them by appropriate authorities.
Absence without leave.
Repeated poor evaluations,
Written record of repeated infractions of rules, regulations, directives or
orders of the Department.
Failure to follow department standardized training and tactics when it was
objectively reasonable to do so.

5@
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Patrol Operations — Standard Operating Procedures
.05  Personnel Duties, Authority and Responsibilities

L. High-Risk Traffic Stops
High-risk traffic stop procedures should be used whenever appropriate.
Below are guidelines when stopping a vehicle whose occupant(s) is dangerous
and possibly armed.
1. Verbally notify the dispatcher of the intent to stop the suspect’s vehicle
and provide the following information:
a. Location
b. License plate number of the vehicle
c. Number of occupants in the vehicle
d. Weapons possibly in possession of the occupants
e. Reason for the stop
2. Once the primary officer and back-up officers are in position, initiate the
stop.
3. Once the suspect vehicle has been stopped, initiate high-risk traffic stop
procedures,
4. Document the high-risk stop per General Order B107.

Conclusion to Allegation #3

The focus of Internal Affairs’ investigation into this allegation was to assess whether the
tactics and approach utilized by the officers were consistent with their training and
appropriate and objectively reasonable for the situation. In order to make that
determination, LA found it necessary to first answer the following questions:

1. Based on thedinformation known to the officers, what situation were they faced with?
2. What training had they received concerning dealing with such situations?

Each question will be addressed separately:

1. The situation:

The information the officers had received led them to believe that the Mercedes may be
occupied by suspects involved in some recent armed robberies. The same suspects were
also possibly linked to several “shots fired” incidents at the apartment complex. Because
of 'the uniqueness of the vehicle description (at least for that area of town) and its
proximity to the complex when spotted, the officers had sufficient reason to believe that
it was in fact the vehicle described to them by witnesses two days earlier. Further, the
officers had sufficient reason to believe that there was a strong possibility that there may
be firearms in the vehicle. However, the information was “old,” received 48 hours
previously, and, at the time Officer Quintana stopped and detained Michael Franklin, the
officers lacked any specific information that the occupants were armed at that time,
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That situation was altered after Officer Quintana questioned Michael Franklin. As he
clearly articulated several times during his interviews, based upon the deceptive way
Franklin answered him when he asked if there were guns in the car, Quintana believed
that Franklin was lying and that there was in fact a gun in the car. “And I just — and 1
knew — in — in my mind I was thinking he’s probably got it in his seat or the passenger
has it on him.” (B2-B, line 3669) The fact that Michael Franklin lied to Quintana when
he asked him how many people were in the car should have strengthened Quintana’s
belief that he was lying about the guns as well. So, in Quintana’s mind he was dealing
with a sleeping subject (he was initially aware only of one) in a vehicle who either had a
gun or had immediate access to a gun. In his SIU interview, Quintana described‘when
Franklin yelled and tried to wake up the front seat passenger: “I said, ‘Hey man, don’t
wake him up,’ and I pull him back and I close the door. I pulled him away from the
car, ‘cause I didn’t’ want to have that guy awake while I'm dealing with this guy, and,
and in my mind, I, you know, I was, uh, thinking that they’re gonna re- you know,
they’re armed robbery suspects, and they’re (unintelligible) armed.” (B2-A, line 317)

Quintana never communicated this belief to Officers Hitzelberg and Siddiqui. While they
both believed that there was the potential that the occupants might be armed, they lacked
that additional information. Once they determined that there two occupants in the vehicle,
they were under the impression that.they were dealing with two sleeping subjects in a
vehicle and that there was a strong possibility that there might be guns in the car,

2. Training

Following is a summary of the information gathered from the officers and their former

Academy instructors concerning their prior training:

¢ All three officers had received training on “Felony/High Risk Traffic Stops.” While
the name of the class changed over time, the basic content was the same. The purpose
of the class was described by Spt. Jason Mutchler: “The overall purpose is to control
the apprehension_of possibly dangerous people that are in a vehicle, a stopped
vehicle. Or it could be in a house or some type of structure. It's setting yourselfin a
position of relatively good cover. It's learning to give very precise commands to the
people that you are trying to take control of and bring it to a point that you can safely
take them into custody.” (E23, line 474). The basic concept behind the class was that
the officers should remain behind cover, keeping the subjects at gunpoint, and order
them to exit the vehicle and come back to the officers, rather than approaching the
vehicle. Students were taught to deal with only one subject at a time. A main
component’ was that all officers involved in the stop would have clearly
communicated roles and areas of responsibility to prevent confusion in the event
action was required. (See High-Risk Traffic Stop lesson plan, Folder N1-B; note that
the actual lesson plan used during Quintana’s academy is no longer available but was
substantively the same.)

® The officers and all of the instructors agreed that the “Felony/High Risk Traffic Stop”
was taught and demonstrated as a rolling, moving maneuver to be used to stop
another vehicle, Joe Stinson: “That's how we teach it. Uh, but my understanding, you
know, the way we 've always teach it, was in connection with a rolling vehicle. It’s a

~ it begins when some type of — it has something to do with traffic, being a car. So
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it's a rolling situation. And that’s how we always taught it. (E-18 line 963).
However, the consensus among the instructors was that it was a technique that could
be utilized in a variety of situations, not just traffic stops. Jason Mutchler: “But a high
risk car stop could be adapted to a stationary vehicle. It could be adapted to.a
structure, whether it's a house or a business. Ah, its concepts can be adapted for
those environments.” (E-23, line 564). Eric Miesse: “And they wanted to get rid of
the term, kind of Felony Car Stop, because of the, um, that label that it has o be.a
Jfelony when you make - when you use the tactic, and they wanted to incorporate a
high risk so that way to try to help officers understand that there's more than/just
Jelony you could use it for, might be other situations that - that this tactic/could
apply.” (E-20, line 210). Regarding what might constitute. a “high risk,” Elaine
Garrett stated, “ ... every stop is unknown, pretty much, but when you feel it’s elevated
to a different point, where you know that the - the subject was involved, ah)with a
firearm, he might have been involved in something violent. So you have other
information to tell you that there might be something else to this stop.” (E-25, line
214). From the High Risk Traffic Stop lesson plan: .The stop may deal with suspects
who are considered armed or where there is a likely potential for felonious assault. It
does not have to be a felony stop and requires extreme caution combined with sound
tactics. (N1-B)

e All of the officers stated that they were familiar with the “Felony/High Risk”
concepts and had either used them or seen them in use on the street. Officer
Hitzelberg: “And they would be used at a time that you would consider high risks
where there’s possibly weapons involved on the suspect’s part.” (C2-B, line 204)

e Some of the instructors, said they had discussed the advantages of using a stealth
approach in a variety of situations (such as alarm calls) but there had been no specific
instruction on how to apply it to approach subjects in vehicles. Quintana recalled
receiving Academy instruction on using a stealth approach when responding to alarm
calls (B2-B, line 1297) but not any specific instruction on how to apply it to other
types of calls, Hitzelberg said he had received some instruction on stealth approaches
in the military but could not recall any details. Siddiqui could not recall ever
receiving.any training on stealth approaches.

e None of the officers could recall receiving specific instruction on techniques to
awaken sleeping subjects. Quintana said that he had learned the “chest rub” method
for waking people up while working in the Travis County Jail. (B25, line 1205) The
instructors said that they did not teach cadets specifically how to wake people up.
Elaine Garrett said that there was role-play training involving sleeping subjects, and
made the comment, “And if he's, ah, - um, the suspect or whoever's in the vehicle, is
— has <let’s say he's already been involved in something, ah, you, - we don’t have a
clue, but people are gonna respond waking up startled. They're gonna be — they're
gonna respond that way. They're — they’re surely gonna want to defend themselves,
thinking something else is wrong, so people will respond differently.” (E25, line645)

® Quintana stated he believed that his training and experience preparing him for
handling this type of incident. (B2-B, line 7207) He stated that there was no
additional training that he would have liked to have had that would have better
prepared him for this incident. (B2-B, line 7234)
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Based upon their training background, Internal Affairs concludes that the officers had
received sufficient training to recognize what constitutes a “high risk” vehicle. Internal
Affairs also concludes that there was more than enough information available to Officer
Quintana to indicate that this was a “high risk” vehicle. Internal Affairs also concludes
that he and the other officers had received sufficient training on the safe techniques for
dealing with such a situation. Although the “high risk™ training they had received was
presented in the context of a traffic stop, the underlying concepts and techniques utilized
in the training is adaptable to a stationary vehicle as well. As stated in the High Risk
Traffic Stop lesson plan: You never know who you have behind the'wheel of a vehicle
stop. Because every encounter is different officers must learn to be flexible. No rigid set
of guidelines work for every stop. (N1-B)

Patrol SOP states, “High-risk traffic stop procedures should be. used whenever
appropriate.” Internal Affairs concludes that the situation facing the officers was one for
which high-risk traffic stop procedures was appropriate.

Based on his statements, it would appear that, initially, Officer Quintana did view the
vehicle as high risk and planned to treat it that way, When asked how he had planned to
approach the vehicle if Michael Franklin had not gotten out, Quintana replied, “My — my
plan I guess back to your question was that if Alex pulled in, I was gonna tell him,
‘Let’s go out on them.’ And uh, just the way me and Alex would — would’ve done it.
But we would’ve pulled in like this and jumped out and < and ordered the driver out at
gunpoint.” (B2-B, line 3083) So, in essence, he had initially planned to use modified
“high risk” techniques. Note that this was before he had spoken to Franklin and obtained
the “gut feeling” that Eranklin was lying to him about guns being in the car and before he
learned that Franklin had lied to him about how many occupants were in the vehicle.
After talking to Franklin, Quintana should have had a heightened awareness that high
risk tactics were calledfor.

It is unclear why; if Quintana initially planned to use high risk techniques, he chose not to
do so once Franklin was in custody. What is clear is that, once Hitzelberg and Siddigui
arrived, Officer Quintana did not communicate to them a complete picture of the overall
situation; he did not share with them his belief regarding the presence of guns in the
vehicle, vital information which was directly related to their officer safety. He allowed
them to both walk directly up to the vehicle and look in the windows. Then, without any
real planning or discussion, the three officers transitioned to a “stealth approach,” -
attempting to sneak up on the subjects while they were still asleep — a tactic which none
of them had ever received any training on.

During their interviews, the officers stated that they felt that the approach they took
provided them with a tactical advantage. But, as was clearly demonstrated, their tactics
were uncoordinated and actually left them exposed and with few options once the time
came to take action:

e None of the officers took advantage of available cover.

» Although Hitzelberg was supposed to be covering Quintana and Siddiqui was

supposed to be watching Smith, neither of them had a firearm or Taser drawn and
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neither was capable of providing immediate lethal or less-lethal support. Note that in

his IA interview, Quintana described how he and Hitzelberg had handled previous
calls involving someone passed out in a vehicle:

A: I—Iwould say one go hands on and the other have uh, cover to cover me.

Q: Can you explain the hands on?

A: Uh, trying to either wake the subject up, pull him out of the car um, something
— something to that effect. And uh, obviously since I've had both my hands in —
in use, him to be covering me. . ..

Q: Okay.

A: ... with either less lethal, taser or lethal. (B2-B, line 474)

e Hitzelberg was not in position to see Sanders’s hands while Quintana was dealing
with him.

e Quintana was positioned between Hitzelberg and the passenger compartment, so that
Hitzelberg could not physically assist Quintana with handling Sanders or provide
lethal/less lethal support.

e Once the shooting started the only option available to Hitzelberg was to retreat
backwards.

o Siddiqui was caught in the open and was forced to-dive and crawl to find cover.

e Siddiqui was forced to abandon his primary assignment — watching Smith - giving
Smith the opportunity to exit thewehicle and charge toward Quintana.

e Once he started moving, Officer Quintana lost sight of the other officers, setting up a
potential “friendly fire” scenario(explored in more detail in the “Other Policies
Considered” section.)

In the High Risk training, students are taught the importance of planning, timing, and
coordination, and the division of critical tasks among officers. (N1-B) None of these
factors were discussed by the officers prior to them beginning their approach. There was
no discussion between the three officers of tactics, roles and responsibilities, or
contingencies should the need to take actions arise; nor did the officers discuss other
options for handling the situation;

From Quintana’s interview:

Q: Okay. Was the um, did you ever discuss with Officer Hitzelberg this soft shoe
approach? And in other words, the uh, stealth mode kind of approach? Did you ever
have any conversations about that?

No sir.

: Okay. Other than hands on, did you discuss any options as far as how to handle . .

: No sir.

: . . the occupants after Franklin was put in your car?

: No sir.

: Okay.

: We did not. (B2-B, line 4054)

Vel Vol Feks

From Hitzelberg’s interview:
Q: Did you discuss any other options of approach?
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A: No, we did not.

Q: Had you thought of any other options of approach but did not discuss them with the
other two officers?

A: Ican’tsay I did, (C2-B, line 1275

From Siddiqui’s interview:

: Did they give you any instructions on what to do?

No. No. They started to make their way and I started to make my way. Um...

Did you a - assume your — your duties . . .

Well, what happened was, because I — how — however Officer Quintana knew that
the — they were asleep in the vehicle, ‘cause he had commented on that. So, ah, no;
nobody said, you know, ‘Do this or do that.”” (D2-B, line 1320)

>R >R

Later in the same interview:

Q: Any options — options discussed on how to handle this?

A Um...

Q: Additional options. Whether it be back off, call SWAT, Do a high-risk stop. Hands on
- hand - hand on type of thing? Any other options discussed?

A: No, we didn’t discuss calling — calling SWAT or . . . (D2-B, line 1878)

In their interviews Officers Quintana and Hitzelberg both discussed the unspoken
understanding they have between them, due to the amount of time they have worked
together, that allows them to anticipate each other’s actions and coordinate without
verbally discussing plans.However, Officer Siddiqui was fairly new to their shift and he
did not share this working relationship with them. In this situation, planning and
coordination was required involving all officers present.

According to the officers, their location influenced their decision on how to approach the
vehicle. The High Risk technique calls for giving loud verbal commands to the vehicle
occupants. The officers expressed the concern that giving loud directions to the vehicle
occupants — for, example, over their PA system — would wake up the complex and draw a
crowd to them. The officers had prior experiences and knowledge of the complex, its
residents, pedestrians, and its history of being anti-police. The officers said that, in the
past,‘they had been taunted and cursed at and they wanted to avoid drawing more
attention to them and potentially causing a crowd to gather and jeopardize their officer
safety. While this may constitute a legitimate concern, Internal Affairs does not find it to
be a legitimate reason for avoiding a “high risk” effort. There was nothing that would
have prevented the officers from calling for additional backup if they were concerned
about the crowd. There was no urgency — the High Risk training teaches that time needs
to be to your advantage; (N1-B) the officers could have maintained watch on the two
subjects in the vehicle from behind cover as they took whatever time was necessary to set
up a protective perimeter. And the whole argument does not carry any weight when it is
obvious, from the audio of Officer Hitzelberg’s in-car video, that the possibility of
drawing a crowd was not an issue the officers discussed before beginning their action.
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Internal Affairs recognizes that the officers had never seen this exact scenario addressed
in any of their prior training, However, there should never be an expectation that training
will provide officers with specific direction on how to deal with every potential situation
they might face in their jobs. Rather, training is designed to provide officers with‘tools
that, combined with common sense, experience, and good judgment, can be applied to a
variety of situations, as the circumstances dictate. Internal Affairs believes that the
officers were equipped with the adequate “tools in their toolbox™ to handle this job:

Internal Affairs concludes that this was a “high risk” situation and that *high risk™
techniques should have been utilized. Internal Affairs concludes that the primary
responsibility for determining the approach in this situation rested with Officer Quintana.
He initiated the stop and it was “his” call; Hitzelberg and Siddiqui were his backups and,
although Quintana was not technically “in charge,” they were following his lead.
Quintana was the one who spoke to Michael Franklin and obtained the information that
led him to believe that there guns in the vehicle. It was his responsibility to inform his
backups of his belief and he failed to do so. By neglecting to do so and allowing them to
approach the vehicle, he placed them in great danger. Rather than ordering Sanders out of
the vehicle from a place of safety, he placed himself in a position to have to physically
struggle with Sanders over the pistol, leaving him with no other option other than deadly
force. If different tactics had been employed the necessity.to use deadly force may have
been avoided.

Internal Affairs finds that Officer Quintana failed to follow department standardized
training and tactics when it was objectively reasonable to do so. Further, Internal Affairs
finds that Officer Quintana failed to employ sound judgment in his decision to confront
and attempt to take  into custody potentially armed suspects. Consequently, Internal
Affairs recommends that the allegation against Officer Quintana be sustained.

Internal Affairs finds that the level of culpability for Officers Hitzelberg and Siddiqui
does not rise to/that of Quintana: They lacked the information Quintana possessed and
they were following his lead. While their tactics were unsafe at times, their actions —
based on the information available to them at the time — were not unduly unreasonable.
Internal Affairs finds that the actions of Officers Hitzelberg and Siddiqui do not rise to
the level of a policy violation. Consequently, Internal Affairs recommends that the
allegation against Officer Hitzelberg and Officer Siddiqui be classified as Exonerated.
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Allegation #4

It is alleged that on May 11, 2009, Officer Leonardo Quintana was present at

a deadly force encounter at the Walnut Creek Apartments, during which he may
have failed to follow standardized department training and tactics if it was
objectively reasonable to do so, and may have failed to employ sound judgment, in
his decision to confront and attempt to take into custody potentially armed suspects.

The complaint, in its entirety, is in file. (A-1)
Response to Resistance - Nathaniel Sanders.

Subject - Officer Quintana

Policy Associated to Allegation #4

General Orders:
B101a. - Response to Resistance

.02 Use of Objectively Reasonable Force

A. Officers may use only that amount of force to achieve lawful law enforcement
objectives that is objectively reasonable based on the totality of the circumstances
they confront. This test of objective reasonableness embodies allowance for the fact
that officers ofien are forced to make splitsecond judgments about the amount of
force that is necessary in circumstances that are tense, uncertain, and rapidly
evolving. “Reasonableness” is judged from the perspective of a reasonable officer,
not with the 20/20 vision of hindsight. This test of reasonableness is not capable of
precise definition or mechanical application ~ it requires careful attention to the
circumstances of the particular case, including the severity of the crime at issue,
whether the suspect poses an immediate threat to the safety of the officer or others,
and whether the suspect is actively resisting or attempting to evade arrest by flight or
concealment.

B. (Officers must be able to articulate the facts and circumstances that made the use of
force objectively reasonable. Factors that may be considered in determining whether a
use of force is objectively reasonable may include, but are not limited to:

. Information reported to the officer;

. Opportunity for de-escalation;

. Opportunity to develop a coordinated plan or approach;

. The subject’s response or lack of response to police commands;

. Actions of the subject, including the degree of resistance by the subject;

. Statements of intent by the subject;

. Availability and utility of lesser force options;

. The severity of any crime at issue;
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9. The degree and immediacy of any threat posed by the subject;
10. The potential for injury to the officer, subject, bystanders, or other persons;
11. Risks posed by escape of the subject;
12. Physical differences between the subject and the officer that may affect the‘level
of threat posed (including age, size, strength, skills, injuries, level of exhaustion);
13. Influence of drugs or alcohol on a subject;
14. Possession or proximity of weapons;
15. Experience and skill level of the officer;
16. Relative numbers of subjects and officers; or
17. Any exigent circumstances.
C. This policy provides guidance on specific situations, and the use of specific
techniques and weapons, the violation of which may result’ in discipline. The
department recognizes, however, that unusual or unanticipated circumstances do

occur, The ultimate test is whether the use of force was objectively reasonable.

.03 Use of Deadly Force in Response to Resistance

A. Deadly force may only be used when the officer has an objectively reasonable belief
that lethal force is reasonably necessary to defend the officer’s or another’s life that is
in imminent danger of serious physical injury or death; based on the totality of the
circumstances. This test applies to.all situations including those in which the subject
is attacking and when the subject is fleeing but still presents an imminent danger of
serious physical injury or death to the officer or another.

B. Verbal Warning to Subject:
A verbal warning to submit to police authority shall be given prior to using lethal
force if reasonable and if the warning will not significantly increase the danger to the
officer or another.

C. Warning Shots Prohibited:
The firing of a warning shot(s) is prohibited.

D. Display of Firearms:
Firearms shall not be displayed or pointed in a threatening or intimidating fashion
unless it is objectively reasonable to believe that there is a substantial risk that the
situation may escalate to the point where lethal force would be permitted. If it is later
determined that lethal force is not necessary, the firearm shall be secured or re-
holstered as soon as reasonably practical.

State Law Associated with Allegation #4

Texas Penal Code, Chap. 9 — Justification Excluding Criminal Responsibility

Sec. 9.01. DEFINITIONS - (3) "Deadly force" means force that is intended or known
by the actor to cause, or in the manner of its use or intended use is capable of causing,
death or serious bodily injury.
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Sec. 9.22. NECESSITY. Conduct is justified if:

(1) the actor reasonably believes the conduct is immediately necessary to avoid
imminent harm;

(2) the desirability and urgency of avoiding the harm clearly outweigh, according te
ordinary standards of reasonableness, the harm sought to be prevented by the law
proscribing the conduct; and

(3) alegislative purpose to exclude the justification claimed for the conduct does not
otherwise plainly appear.

Sec. 9.31. SELF-DEFENSE.

(a) Except as provided in Subsection (b), a person is justified in using force against
another when and to the degree he reasonably believes the force is immediately necessary
to protect himself against the other's use or attempted use of unlawful force.

Sec. 9.32. DEADLY FORCE IN DEFENSE OF PERSON.
(a) A person is justified in using deadly force against another:
(1) if he would be justified in using force against the other under Section 9.31;
(2) if areasonable person in the actor's situation would not have retreated; and
(3) when and to the degree he reasonably believes the deadly force is immediately
necessary:
(A) to protect himself against the other's use or attempted use of unlawful deadly
force; or
(B) to prevent the other's dmminent commission of aggravated kidnapping,
murder, sexual assault, aggravated sexual assault, robbery, or aggravated
robbery.

Sec. 9.33. DEFENSE OF THIRD PERSON. A person is justified in using force or
deadly force against another to protect.a third person if:

(1) under the circumstances as the actor reasonably believes them to be, the actor
would bejustified under Section 9.31 or 9.32 in using force or deadly force to
protect himself against the unlawful force or unlawful deadly force he reasonably
believes to be threatening the third person he seeks to protect; and

(2) the actor reasonably believes that his intervention is immediately necessary to
protect the third person.

Penal Code Sec. 1.07. DEFINITIONS. (a) In this code:
(42) "Reasonable belief" means a belief that would be held by an ordinary and
prudent man in the same circumstances as the actor.

Graham v Connor, 109 S. Ct.1865, 1989, US Supreme Court.
APD General Order B101 mirrors the United States Supreme Court standard for the use
of deadly force in Graham v Connor.
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Conclusion to Allegation #4

As described in the conclusion to Allegation #3, Quintana’s choice of tactics and his
approach to Sanders contributed directly to the chain of events that followed, which
ultimately led to Quintana using deadly force against Sanders. If different tactics had
been employed, the necessity to use deadly force may have been avoided entirely.
However, for the purpose of examining this allegation, the use of force against Sanders.is
treated separately, outside of the larger situational context.

Officer Quintana stated that, as he was attempting to awaken Nathan Sanders, he
observed a handgun in Sanders’s waistband. As Officer Quintana. attempted to take
control of the firearm, Sanders struggled to maintain control of the weapon. As Quintana
lost control of the weapon, he observed Sanders drawing the weapon from his waistband.
Officer Quintana believed that lethal force was reasonably necessary to defend his own
life and the life of his fellow officers. Officer Quintana believed he was in imminent and
immediate danger. It was not reasonable for Officer Quintana to give any type of verbal
warning prior to using lethal force. If Officer Quintana had entered the vehicle or stopped
to give verbal commands Sanders may have seriously.injured or killed him or the other
officers present.

The statements given by Officers Hitzelberg and Siddiqui were consistent with that of
Officer Quintana. The physical evidence (foremsic and ballistic evidence) supports
Officer Quintana’s version of events. The impact pattern and bullet trajectories on the
vehicle match Quintana’s description of the shots taken. The trajectory of the bullet
recovered from the torso of Nathan Sanders indicates that it was fired through the rear
window and, at the time it struck Sanders, he was seated with his body turned to his left,
with his left shoulder facing the rear of the vehicle, as if he was in the process of turning
and moving to exit the'vehicle. The trajectory of the bullet recovered from the dashboard
of the vehicle indicates that it was fired through the rear window, to the right of the first
shot, consistent with Quintana’s story that he was moving to his right while firing two
rounds in quick succession. The trajectory of the bullet recovered from Sanders’s head
indicates that it entered the back right passenger window and travelled through one of the
rear head rests before striking Sanders, indicating that Sanders was upright, with his head
up, as described by Quintana when he took his third shot. When Sanders was removed
from the vehicle, a pistol matching the description given by Quintana was found on the
car seat where he had been sitting.

Sir Smith remembered very little of the incident and had no knowledge of the shooting of
Sanders. Michael Franklin corroborated Officer Quintana’s version of events up to the
point where he was placed in the back of Officer Quintana’s patrol car. From that vantage
point his view was partially blocked and he stated that he ducked down once the shots
started. However, he described witnessing a struggle between Quintana and Sanders, and
he observed Quintana first engaging Sanders, then Smith, as described by the Officers.
He did not witness any officer other than Quintana fire their weapon.
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The witnesses located in the parking lot at the time of the shooting were all affiliated in
some way with the three subjects in the Mercedes. Internal Affairs found their statements
to be generally consistent with Officer Quintana’s version of events up to the point where
he placed Franklin in custody. After that, their stories diverged from each other andfrom
that of the involved officers. It is unknown whether the differences constitute an
intentional attempt by the witnesses to be deceptive or is simply a reflection of their
varying perceptions of the event. Based upon the physical evidence, it is clear thatimuch
of what was described by the witnesses could not — and did not — happen. A few
examples:

® Persephony and Precious Felder and Dorie Houston all stated that Sanders was
holding his hands up the air. The forensic/ballistic evidence indicates that his
arms were not in that position when he was shot.

) Destiny Robinson claimed to hear Sanders say, “Hey man, what you all doing?”
She also said that she heard one of the officers yelling “fire” (F4-D1) It is clear
from the audio of Officer Hitzelberg’s in-car wideo that neither of those
comments were made.

° The witnesses claimed that more than one officer shot into the vehicle, when the
evidence indicates that only Quintana fired his weapon:

Consequently, Internal Affairs finds that the witnesses’ accounts of the shootings lack

credibility.

Internal Affairs concludes that Officer Quintana’s use of force was objectively reasonable
in light of the factors stated in APD‘General Orders and applicable law. Internal Affairs
concludes that Officer Quintana did not violate the Austin Police Departments General

Orders Polices and Procedures and was within policy when he used deadly force against
Nathan Sanders.

As a result of this -administrative \investigation, Internal Affairs recommends the
allegation be classified as Exonerated.
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Allegation #5

It is alleged that on May 11, 2009, Officer Leonard Quintana was present at

a deadly force encounter at the Walnut Creek Apartments, during which he may
have failed to follow standardized department training and tactics if it was
objectively reasonable to do so, and may have failed to employ sound judgment, in
his decision to confront and attempt to take into custody potentially armed suspects.

The complaint, in its entirety, is in file. (4-1)
Response to Resistance - Sir Smith

Subject — Officer Quintana

Policy Associated to Allegation #5

General Orders:
B101a. - Response to Resistance

.02 Use of Objectively Reasonable Force

B. Officers may use only that amount of force to achieve lawful law enforcement
objectives that is objectively reasonable based on the totality of the circumstances
they confront. This test of objective reasonableness embodies allowance for the fact
that officers often are forced to make split-second judgments about the amount of
force that is necessary in circumstances that are tense, uncertain, and rapidly
evolving. “Reasonableness™ is judged from the perspective of a reasonable officer,
not with the 20/20 vision of hindsight. This test of reasonableness is not capable of
precise definition or mechanical application - it requires careful attention to the
circumstances of the particular case, including the severity of the crime at issue,
whether the suspect poses an immediate threat to the safety of the officer or others,
and whether the suspect is actively resisting or attempting to evade arrest by flight or
concealment.

B. (Officers must be able to articulate the facts and circumstances that made the use of
force objectively reasonable. Factors that may be considered in determining whether a
use of force is objectively reasonable may include, but are not limited to:

Information reported to the officer;

Opportunity for de-escalation;

Opportunity to develop a coordinated plan or approach;

The subject’s response or lack of response to police commands;

Actions of the subject, including the degree of resistance by the subject;

Statements of intent by the subject;

Availability and utility of lesser force options;

The severity of any crime at issue;

e~ o NG
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9. The degree and immediacy of any threat posed by the subject;

10. The potential for injury to the officer, subject, bystanders, or other persons;

11. Risks posed by escape of the subject;

12. Physical differences between the subject and the officer that may affect the level
of threat posed (including age, size, strength, skills, injuries, level of exhaustion);

13. Influence of drugs or alcohol on a subject;

14. Possession or proximity of weapons;

15. Experience and skill level of the officer;

16. Relative numbers of subjects and officers; or

17. Any exigent circumstances.

C. This policy provides guidance on specific situations, and the use of specific
techniques and weapons, the violation of which may result in discipline. The
department recognizes, however, that unusual or unanticipated circumstances do
occur. The ultimate test is whether the use of force was objectivelv reasonable.

.03 Use of Deadly Force in Response to Resistance

A. Deadly force may only be used when the officer has an objectively reasonable belief
that lethal force is reasonably necessary to defend the officer’s or another’s life that is
in imminent danger of serious physical injury or death, based on the totality of the
circumstances. This test applies to all situations including those in which the subject
is attacking and when the subject i1s fleeing but still presents an imminent danger of
serious physical injury or death to the officer or another.

B. Verbal Warning to Subject:
A verbal warning to submit to police authority shall be given prior to using lethal
force if reasonableand if the warning will not significantly increase the danger to the
officer or another,

C. Warning Shots Prohibited:
The firing of a warning shot(s) is prohibited.

D. Display of Firearms:
Firearms shall not be displayed or pointed in a threatening or intimidating fashion
unless it is objectively reasonable to believe that there is a substantial risk that the
situation may escalate to the point where lethal force would be permitted. If it is later
determined that lethal force is not necessary, the firearm shall be secured or re-
holstered as soon as reasonably practical.

State Law Associated with Allegation #35
Texas Penal Code, Chap. 9 — Justification Excluding Criminal Responsibility

Sec. 9.01. DEFINITIONS - (3) "Deadly force" means force that is intended or known
by the actor to cause, or in the manner of its use or intended use is capable of causing,
death or serious bodily injury.
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Sec. 9.22. NECESSITY. Conduct is justified if:

(1) the actor reasonably believes the conduct is immediately necessary to avoid
imminent harm;

(2) the desirability and urgency of avoiding the harm clearly outweigh, according to
ordinary standards of reasonableness, the harm sought to be prevented by the law
proscribing the conduct; and

(3) alegislative purpose to exclude the justification claimed for the conduct does not
otherwise plainly appear.

Sec. 9.31. SELF-DEFENSE.

{(a) Except as provided in Subsection (b), a person is justified.in using force against
another when and to the degree he reasonably believes the force is immediately necessary
to protect himself against the other's use or attempted use of unlawful force.

Sec. 9.32. DEADLY FORCE IN DEFENSE OF PERSON.
(a) A person is justified in using deadly force against another:
(1) if he would be justified in using force against the other under Section 9.31;
(2) ifareasonable person in the actor's situation. would not have retreated; and
(3) when and to the degree he reasonably believes the deadly force is immediately
necessary:
(A) to protect himself against the other's use or attempted use of unlawful deadly
force; or
(B) to prevent the other's imminent commission of aggravated kidnapping,
murder, sexual assault, aggravated sexual assault, robbery, or aggravated
robbery.

Sec. 9.33. DEFENSE OF THIRD PERSON. A person is justified in using force or
deadly force against another to protect.a third person if:

(1) under the circumstances as the actor reasonably believes them to be, the actor
would bejustified under Section 9.31 or 9.32 in using force or deadly force to
protect himself against the unlawful force or unlawful deadly force he reasonably
believes to be threatening the third person he seeks to protect; and

(2) the actorreasonably believes that his intervention is immediately necessary to
protect the third person.

Penal Code Sec. 1.07. DEFINITIONS. (a) In this code:

(42) "Reasonable belief" means a belief that would be held by an ordinary and
prudent man in the same circumstances as the actor.

Case Law

Graham v Connor, 109 S, Ct.1865, 1989, US Supreme Court.
APD General Order B101 mirrors the United States Supreme Court standard for the use
of deadly force in Graham v Connor.
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Conclusion to Allegation #5

Based upon the available evidence, Internal Affairs believes the following to be an
accurate account of Officer Quintana’s contact with Sir Smith:

Sir Smith was dressed in a manner that would have allowed him to conceal a handgun in
his waistline as did Nathan Sanders. Officer Quintana had visually inspected Smith’s
dress prior to confronting Nathan Sanders. The information on the occupants of the
Mercedes indicated they could be armed and, after speaking withy Michael Franklin,
Officer Quintana had formed the strong belief that there were guns in the vehicle.

Nathan Sanders was found to be in possession of a pistol and Officer Quintana was
forced to utilize deadly force against Sanders to defend himself from the potential use of
deadly force by Sanders. At one point while shooting at Sanders Quintana was struck by
glass and believed that Sanders was shooting back and he had been hit by gunfire. While
Officer Quintana was still actively engaged with Nathan Sanders, Sir Smith exiting the
vehicle from the front passenger’s seat. He immediately ran straight at Officer Quintana
in a bent over position with his hands at his waist. His head was up and he was looking
directly at Officer Quintana. Officer Quintana was forced to redirect his attention from
Sanders to a new threat approaching from a different direction. Forced to make an
instantaneous assessment, Quintana believed that Smith was pulling a handgun from his
waistband and attacking him. Through his police training Officer Quintana knew that a
threat could extend beyond one person and responded instinctively by using deadly force
against Smith. Officer Quintana reasonably believed that lethal force was necessary to
defend his own life and'the life of his fellow officers. Officer Quintana believed he was
in imminent and immediate danger. It was not reasonable for Officer Quintana to give
any type of verbal warning prior to,using lethal force. If Officer Quintana had stopped to
give verbal commands Smith may have seriously injured or killed him. After he was shot,
Smith exposed his hands and went to the ground. At that time Officer Quintana
determined that he was not an immediate threat and discontinued the use of deadly force.

Officer Hitzelberg observed Smith exit the vehicle and run at Officer Quintana. He
believed that Smith was attacking Quintana. Officer Siddiqui’s back was to the Mercedes
and he did not witness Smith exit the vehicle and he did not turn around until Smith was
falling to the ground.

The physical evidence (ballistic and forensic evidence) supports Officer Quintana’s
version of the events. The path of the bullet that struck Smith shows that it entered his
upper left chest, exited his lower abdomen, and then struck left leg, indicating that Smith
was bent forward as described by Quintana, The trajectories of the two shots fired at
Smith (indicated by the damage to the two vehicles) show that Smith’s door was open
and he was not in the vehicle when the rounds were fired.

The shooting of Smith takes place out of view on Hitzelberg’s in-car video, but Quintana
is in view when he takes the shots at Smith. Almost immediately after taking his third
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shot at Sanders, he can be seen almost imperceptibly refocusing his attention to his right.
His first shot at Smith is taken almost immediately after his last shot at Sanders. When
Smith comes into view his right hand is visible and empty, and Quintana can be seen
tracking Smith with his weapon as Smith falls to the ground, but Quintana does not fire
again.

Sir Smith had only a vague recollection of the incident. He said that when he heard. the
first shot (at Sanders) he thought something bad was happening and his instinct was get
out of the car and run. He said he did not know the police were outside the car.'He didmot
know who shot him. No firearm was found in Smith’s possession after he was shot.

Michael Franklin’s view was partially obstructed and he ducked down while the shots
were being fired. He reported seeing Quintana firing in the direction of Smith and Smith
falling to the ground.

As described in the conclusion to Allegation #4, the details of the shooting provided in
the statements given by the witnesses in the parking lot are not consistent with that of the
involved officers. Internal Affairs did not find the witness statements to be credible.

Internal Affairs noted that, once Smith was on the ground, a considerable amount of time
passed before Quintana frisked him for weapons and it appears that Quintana did not
keep always Smith within his view prior to frisking him. If Quintana did in fact believe
that Smith had been possibly going for a weapon in his waistband, it would seem that an
immediate frisk would have been called for. When asked about this, Quintana stated he
could see Smith’s hands and he was more immediately concerned about the threat from
Sanders.

The investigation revealed that Sir Smith was not in possession of a firearm and his
action of running at Quintana was a startled reaction to hearing the gunshots and not an
attempt to attack‘Quintana. Despite the fact that Quintana’s interpretation of Smith’s
actions and intent proved to be incorrect, his belief when he took the shots was not
objectively unreasonable under the circumstances. Consequently, Internal Affairs
concludes that Officer Quintana’s use of force was objectively reasonable in light of the
factors stated in APD General Orders and applicable law. Internal Affairs concludes that
Officer Quintana did not violate the Austin Police Departments General Orders Polices
and Procedures and was within policy when he used deadly force against Sir Smith.

As a result of this administrative investigation, Internal Affairs recommends the
allegation be classified as Exonerated.
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Other Policies Considered

Although not treated as a separate allegation, Internal Affairs believes that the following
provision in General Orders may have relevance in this case:

B101a - Response to Resistance

.05 Firearms
B. Firearms shall not be discharged:

a. As a warning;

b. Unless the officer has an objectively reasonable belief that deadly force is
reasonably necessary to defend the officer’s or another’s life that is in
imminent danger of serious physical injury or.death:

@) In any misdemeanor case;

(i)  From a moving vehicle, or at a moving or fleeing vehicle; or

(iii)  To effect the detention or arrest of an individual attempting to
escape

c. When circumstances do not provide a probability of striking the intended
target; or

d. When there is significant risk to the safety of an innocent bystander or
other police officer and that risk exceeds any imminent risk posed by
the subject

Considering the fact that Officer Quintana was moving at the time he fired all five of his
shots, the shots appear to be well-placed. However, it is clear from his interviews that, at
the time he took the shots, he did not know where Officers Hitzelberg and Siddiqui were.
It is also clear that, when he was shooting at Sanders, he was unaware of Sir Smith’s
exact location or whether he may have moved into his line of fire. Excerpts from his
interviews:

¢ Describing where Hitzelberg was while was trying to wake up Sanders: “I knew he
was behind me or somewhere to my back, to my left side. Uh, exactly where he was
at, I don’t even know. I don’t know if he was on the other side of the door or I don’t
know if he was right on my hip. I don’t know exactly where he was at.” (B2-B, line
5023)

¢ Regarding where Hitzelberg was located when he started backing out of the doorway:
Q: Okay, what was Officer Hitzelberg doing at this time?
A: At this time? Uh, he was behind me so I’'m not sure, um, you know, Alex is a lot
taller than me. I don’t even know if he had his light shining over my head at the
time. Uh, I couldn’t say. I don’t — I don’t know. (B2-B, line 5342)
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Regarding where Hitzelberg and Siddiqui were when he fired his first shot:

Q:

ZR ¥

When you first fired the — when you fired the first shot, were you conscious of
where Officer Hitzelberg and Siddiqui were?

Yes sir.

Okay. Did you know where they were?

Uh, exactly where they were ai, no sir. I knew uh, where we were at, where we
were all posted at. Um, but uh, the second I shot the first round, I'm pretty sure
they were in their same spots or the — in the vicinity. I know Alex had moved
because he was right with me. And by me yelling ‘32°, I'm pretty sure Siddiqui
kind of took some cover and might have moved or someway got out of the way.
But uhl, uh, to say exactly he was here and he was there) I wouldn’t be able to
say that. (B-2B, line 5387)

Later in the same interview:

Q:

Now you said as you moved back you knew Alex was moving with you. Is that
correct?

A: Yessir
Q:
A

So you saw him. Was he walking backwards? Running backwards? Was he
running?

: Uh, the only reason why I could say I knew he was uh, moving backwards is

because when all this started he was right liere on my hip right behind me
somewhere. And as fast as I moved back ul, it’s just logical. I mean I — I didn’t
see him moving uh, in any direction.

So...

: Ididn’t see himo I was focused . . . (B2-B, line 5424)

Later in the interview, regarding Siddiqui:

ERQOERRO  »

And uh, Siddiqui I'm — yeah, I'm sure that he was where he was at right before
—right before I-Tuh...
Didyousee...
.. pulled the trigger.
. . see Siddiqui?
Uh, no sir.
Any chance that he might’ve moved?
From where he was at at the doorway? Absolutely, yeah. (B-2B, line 5456)

Concerning Sir Smith’s location when he was shooting at Sanders:

Q:
A:

Um, as far as shots one through three, could you ever see the front passenger?
Na sir. (B2-B, line 4651)

Regarding where Siddiqui was when he fired at Smith:

Q:
A

Where was — did you see Officer Siddiqui before you engaged the second
suspect?
Uh, I did not see him, no. (B2-B, line 6034)
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e Describing when he engaged Smith in his SIU interview: “I don’t remember where,
uh, Officer Hitzelberg went. I don’t remember where Officer Siddiqui was. I didn’t
see him. (B2-A, line 606)

Officer Quintana stated in his [A interview that although he wasn’t always sure where the
two other officers were, he was positive they were not in his line of fire when he shot.
However, he also admitted to have experienced a bit of tunnel vision: “Um, at the time
everything uh, the — where it got pretty tunnel vision to me I think was after the very
Sirst shot. Um, then at that point everything kind of — kind of closed in a little bit.” (B2-
B, line 5408)

It was clear in Officer Hitzelberg’s in-car video that Officer Quintana was unaware that
Officer Siddiqui was crawling on the ground, almost at his feet, asche engaged Smith. If
Siddiqui had not vacated his position he would have been in the direct line of fire.

Once again, this situation speaks to the officers’ failure to plan and coordinate their
actions. By failing to establish clear roles and areas of responsibility, they placed
themselves in a position that could have led to the accidental shooting of Officers
Hitzelberg and Siddiqui or the inadvertent shooting of Sir. Smith.
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Other Factors:

During the investigation of the officer involved shooting, a video audit of Officer
Quintana’s in car camera tapes was conducted by Detective Paul Kaderli and
Detective Sam Kreider. The audit was for the six months prior to the shooting
incident (January 2009 through June 2009). The results of the audit found that
over the six month period, Officer Quintana had 174 calls that he was requiredto
record with his MVR per departmental policy. Of those 174 calls, it was found
that on 13 occasions he failed to turn on his camera, or turned it on after the call
began. Each call was reviewed to include the CAD report, radio traffie, and
Versadex report if one existed. At the conclusion of the audit, Officer Quintana
was interviewed by Internal Affairs on the thirteen calls. Below is a summary of
the types of calls or circumstances;

» 1 - Probationary officer in operation of MVR and failed to turn camera
on.

» 1 - Probationary officer in operation of MVR and turned camera on late
into the call.

% 1 — Officer Quintana in control of MVR and turned camera on late into the

call.

5 — Officer Quintana in control of MVR and failed to turn MRV on for

entire call.

> 2 —Incidents were Officer Quintana self initiated a subject stop in order to
get somethingto eat instead of taking a lunch break.

7 3 —Described as consensual stop / citizen contacts by Officer Quintana.

v

During this period, Officer Quintana, a Field Training Officer, had three rookie
officers assigned to him. They were Probationary Officers Jensen #6460,
Holmstrom #6457 and Oritz #6477. The MVR tapes for these officers were
obtained and reviewed by Detectives Kaderli and Kreider. In addition the three
officers were interviewed by internal affairs,

(See.interviews and ADORS reports in their entireties; PPO Jensen E-12, PPO
Holmstron E- 11 and PPQ Ortiz E-14)

The three officers were questioned regarding all aspects of their training with
specific emphasis on MVR, high risk stops, waking sleeping subjects, policy,
officer safety and tactics.

The officers stated that Officer Quintana stressed MVR usage more than what
policy required. They were questioned about practices of not turning on the
camera when required to do so, in order to avoid subjects seeing the red light. All
stated they had heard of this but were never trained to do this. Additionally, they
stated a directive had come out for the Northeast Command, which was
previously issued, by then Commander Holt, which instructed officers that all
calis would be recorded. This was confirmed by Officer Quintana during his IAD
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interview and later by now Assistant Chief Holt. The complete audit can be
located in section "M of the investigative case file.

¢ During the investigation, Internal Affairs conducted an audit of MDC messages
sent by officers on the shooting call. The audit consisted of checking messages
from the time the call was initiated at 5:07 a.m. on May 11, 2009 until 9:06 p.m.
on May 11™. The memorandums for the CAD message audit can be found in
section “L” in the investigative file.

* Throughout the investigation, Internal Affairs had great difficulty in locating
accurate lesson plans/outlines on trainings classes attended by the officers
involved in this case. It was determined that the records retention policy used by
the department allowed lesson plans to be deleted or destroyed. Tt is vital that all
lesson plans be archived so accessibility to these records canrbe made long after
the officer has attended the training. This information will then be available to the
department for any and all administrative and criminal investigations as well as
for civil defense. Additionally, it was found that the department has no set method
on how new tactics are disseminated to officers throughout the department. By
creating a method to train or update officersy /it would allow for that tactic to
become standardized and used byofficers throughout thé department.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

JAVIER AMBLER, Sr., et al.
Plaintiffs,

CiviL AcTIoN No. 1:20-cv-01068-LY
JURY DEMANDED

V.

MICHAEL NISSEN AND CITY OF

8

§

§

§

§

§
AUSTIN, 8
Defendants. §

PLAINTIFFS’ RESPONSE TO DEFENDANT CITY OF AUSTIN’S MOTION FOR
SUMMARY JUDGMENT

Exhibit 62
Licon, Alan APD Internal Affairs Report

(COA 175495)
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Class A

Internal Affairs Division

Personnel Complaint Control Sheet

IAD Case #2010-1444

Internal

Date Occurred
11/28/2010

Date Received

11/30/2010

4/5/2011

Date Investigation Completed

180-Day Dea@dline
5/27/2011

Complainant’s Information

Name

Lt. Kevin Leverenz

Incident Location

7th St and IH35 west frge south bound

Employee’s Information

Discipline decided by employee’s chain-of-command:

Oral Counseling{]

Demotion [_]

Oral Reprimand []

a4

Resigned/Retired under Investigation O

Written Reprimand [_]

If applicable, attach page 2 (Other Factors).

Name Employee # Rank Assignment
John Gabrielson 5342 Officer Edward night Region 2 patrol
Employee’s Chain of Command
Sergeant Lieutenant Commander Assistant Chief
Yates Gamel S. Baker Munguia
Allegations Investigated
(Enter Approp[:il:t"fa(}n.(();l.(z Specific Title) Final Clgfsificaiggy 0;1;1 angfgl‘:::::ant et
B101a.05(C):Response to Resistance SUSTAINED b’/( 32
A201b.01(B) Responsibility to the Community SUSTAINED A 17 b (32
01a.02.1 Code of Conduct-Honesty UNFOUNDED [l 3
N\
Requirmat‘ Employee # Date
City Legal Review
Investigator’s Signature )/’}'ZL ﬁ / fﬁ\.——/ 25(S - 4 /25 / 4
IAD Commander m N \é\\—\y% 2180 5"/2{»/1 |
Chief or Assistant Chief w(j /? 5: /32 .37)4" ///

Temp Suspension (# of Days3) [X]

Indefinite Suspension []
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Enter IAD Case #

" Other Factors Addressed By the Chain-of-Command (Attach Separate Sheet if Necessary)

b Issue Action Taken Supervisor’s Name Date

{\.\\5@
QO
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AUSTIN POLICE DEPARTMENT
INTERNAL AFFAIRS UNIT
INVESTIGATIVE SUMMARY

To: Art Acevedo
Chief of Police
Via: Michael Jung

Commander, Internal Affairs Unit

Fred Fletcher
Lieutenant, Internal Affairs Unit

From: Brad L. Fithian
Sergeant, Internal Affairs Unit
Date: April 5, 2011
Subject: Investigative Summary - IAD Control #2010-1444

INTRODUCTION
On November 28, 2010 walking beat Officer,John Gabrielson witnessed a single vehicle
collision with a pole at the north curbline of 7th street and the west frontage of IH-35
southbound. Officer Gabrielson was on'foot at the same intersection with Officer Justin Berry.
Officer Gabrielson started walking towards the vehicle when he observed it back up from the
pole. Officer Gabrielson drew his:duty weapon and began giving verbal commands to the driver
to stop him from attempting to drive forward. Officer Justin Berry and Officer Gabrielson moved
to the driver-side ofithe vehicle and the driver was taken from the vehicle to the ground. The
driver was/handcuffed by other responding walking beat officers and, after an investigation,
arrested for DWI by Officer Gabrielson.

Complaint and Allegations
The allegations were taken directly from the Chain of Command Internal Affairs Complaint.

Itisyalleged that you might have violated APD policy for failing to report a Response to
Resistance incident, used Excessive Force and failed to give an accurate account of your actions
(Honesty) as to your conduct/actions related to call 2010-3320320 on November 28,2010.

! Complaint in section A-1.
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General Order B101a.04.A.1.2 Response to Resistance-Force used-
General Order A201a.02.1.Code of Conduct-Honesty-

General Order B101c.02.A. Response to Resistance-Reporting->

Synopsis of incident and Investigation

The following synopsis is derived solely and exclusively from evidence obtained during this
investigation and which is included in the case file as referenced here and in the associated
Table of Contents. Such evidence includes witness statements and affidavits, the subject officer’s
statement, police reports and affidavits, photographs, video accounts of the.incidentyphysical
evidence and reports and other items. No one has presented any informationto suggest that any
of this evidence or any of the information presented in this synopsis has been contested,
contradicted or is the subject of any discrepancy.

On November 28, 2010 Officer John Gabrielson and Officer JustinBerry, both walking with
their bicycles, were escorting two females who had flagged'them down with concerns and fear of
a possible disturbance with a male who had threatened them in a cell phone conversation. Officer
Gabrielson and Officer Berry were walking vith the females to their vehicle and had made it to
the intersection of 7™ street and IH-35 west-frontage southbound when Officer Gabrielson
observed a red pick-up strike adight pole. The single vehicle crash with the pole was at the
northwest corner of the same intersection where,Officer Gabrielson, Officer Berry and the
females were standing at.

Officer Gabrielson walked into the street to check on the driver and investigate the collision. As
Officer Gabrielson approached;the red pick up truck backed away from the pole it had struck.

Officer Gabrielson was giving verbal.commands while walking towards the pick up truck but
after it backed away form the pole and into a lane of east bound traffic he stopped walking.

While in the intersection, Officer Gabrielson drew his duty weapon and continued to give verbal
commands to the driver to stop.

Officer Berry notified dispatch, “One at gun point, hold the air.”
The driver, while still in the driver seat, put his hands up.

OfficernGabrielson with his duty weapon in his hands moved to the driver side of the pick-up
truck.

2 General Orders located in section F-1.
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Officer Berry also moved to the driver side of the pick-up.

On the driver side of the pick-up truck, Officer Berry had his Taser drawn and Officer
Gabrielson still had his duty weapon out.

Once out of the vehicle, the driver went to his knees, and then Officer Berry used the drivers
hand to “direct”” the driver to a face down position on the ground. At that time, Officer Vance
and Officer Zimmerman approached and, together, the three officers handcuffed the driver with
out incident.

The approximate duration of time from Officer Berry notifying dispatch/of a single vehicle
collision to updating dispatch that there was one in custody was 21.86 seconds.

Corporal Forshee, who was the acting supervisor, responded to the scenesince he heard the radio
traffic of “one at gun point”. Cpl Forshee responded to the scene and checked for any response
to resistance or supervisory issues.

Officer Gabrielson conducted an investigation at the scene'which ended with the driver
providing a breathe specimen of .176 and .163 and was‘booked into TCSO for DWL

The single vehicle crash occurred at the end of the shift. Right after the crash at showdown
Officer’s Zimmerman, Mistric, Berry, and Vanee went to Corporal Forshee in regards to the
above detailed incident. At the beginning of the next shift Sgt Yates requested memo’s from all
involved officers from the singleehicle crash.

After a review of the memos, Lt Leverenz notified.Internal Affairs of concerns based on the
officer’s memos and an IA investigation was initiated.

Civilian Witnesses Interview:

On January 19, 2011, Tinterviewed Alan Licon, who was the driver of the pick-up and arrested
for DWI by Officer Gabrielson. The interview took place at 407 west 18" Street apartment #200,
the residences©f Alan,I iconaRolando Delgado of the Office of Police Monitor was also present
during the interview.

T'asked Alan to recall the actions of the APD officers on scene and he stated,

“And theyawere - they were being polite - they were being nice. "

I asked Alan if he recalled any officer with a Taser, gun, nightstick, pressure points, or a boot
being placed on him and he said no to each question.

Alan did not recall any verbal commands or anything an officer said to him and he replied,

3 Berry statement page 7 line 271.
* Licon statement page 3 line 103.
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“No I reallydon’t. I-1- like I remember him askin§ me if [ was drunk and I told him right away
yes, or if I - if I'd been drinking. I told him I had”.

I asked Alan if he tried to drive away after he crashed and he stated, “No. »0

I asked Alan if the conduct of the officers was professional and he stated,

“Yeah, for the most part, but not when I told you about the wallet.”’

At the time of the arrest for DWI Alan Licon was under the age of twenty.one. He was booked
into TCSO for DWI under the name of Jackson Muse, the name from a driver’s license in his
wallet. The wallet issue that Alan mentioned is that he stated he did not present the drivers
license with the name Jackson Muse but he recalled an unknown officerat the BAT bus looked
at the correct driver’s license he had in his wallet but disregarded it and used.the driver’s license
with the wrong name which was also in his wallet. Alan stated he did not try to.correct the
officer from using the wrong name for any part of the arrest.®

Copies of the versedex reports documenting Jackson Muse reports of his stolen driver’s license
are located in section C.

Police Witness Interviews:

Officer Mistric Interview

On February 7, 2011, Sgt. Stresing and I interviewed Officer Jason Mistric in the presence of
Louis Gonzales from the Office of Police Monitor. The complete interview and memo of the
incident is located in folder/ section D-1 of this investigation.

During the interview Officer Jason Mistric referred to his previously written memo to refresh his
memory. Jason stated he responded to the intersection of the crash on his bike as he heard the

radio broadcast of a subject being held at gunpoint.

Officer Mistric stated that as he arrived he heard officers giving verbal commands to the driver
of;the vehicle which had crashed.

I asked Officer Mistric what else he heard besides verbal commands and he stated,

Uh, I heard (John Gabrielson) giving him, uh, well saying things. Not necessarily commands....

3 Licon statement page 6 line 236 and 237.

8 Licon statement page 10 line 410.

" Licon statement page 5 line 206.

8 See section C for versedex reports documenting the APD reports of Jackson Muse stolen drivers license.
4
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Um, he - he seemed pretty amped about the whole situation and I heard him tell the guy that if he
ran over him he would blast him or “fucking blast him.”®

Officer Mistric stated when he heard Officer Gabrielson make the comments it took place on the
sidewalk and the suspect was already face down on the sidewalk.

I asked Officer Mistric if he thought Officer Gabrielson’s utterance was threatening as a direct
threat. Or do you think it was letting off steam?

Mistric stated, “Um, yeah that’s - that - that’s my, uh, that’s - that’s the best Lcan do. I mean he<

it seemed like he was just blowing off steam. Um, and it’s a funny way to blow off steam’°.”

Officer Mistric stated he did not see Officer Gabrielson draw his dutysweapon but he did see it
being pointed at the subject.'’

I asked Officer Mistric if he saw any physical contact between Officer Gabrielson and the driver
and he stated, “Uh, he, um, I remember he had his foot someéwheres on'the back of the guy.
Either the top of his back or base of his neck. Um, seentingly to hold him in place as he was
being handcuffed. However he was com- thelsubject was compliant. -

During the interview, Officer Mistric drew a rough sketch of the/€rash scene and the position of
the officers and the driver.

Corporal Forshee Interview

On February 8, 2011, Sgt. Catherine Johnson and I interviewed Corporal Maurice Forshee in the
presence of Rolando Delgado from the Office of Police Monitor. The complete interview and
memo of incident is locate@din,folder/ section D-2 of this investigation.

Corporal Forshee stdted he was the'acting supervisor and heard an officer state on the radio, “one
at gun point,” so he responded to the'scene for the response to resistance aspect.

Once at the seen€ Corporal Forshee stated he spoke with Officer Gabrielson in regards to the
pointing of/the firearm'and didnot speak with the driver who was in handcuffs sitting on the
curb.

I asked CorporalFoershee how it came to his attention that there might have been issues during
the arrest of'the driver and he stated,

“There was Olfficer (Zimmerman), (Vance), (Mistrick) - those three were in the office and they
had told Awhat they did was they shut the door and they said, you know, “Corporal I need to talk

? Mistric statement page 4 line 126 thru 146.
' Mistric statement page 8 line 303 thru 305.
' Mistric statement page 6 line 237.

' Mistrice statement page 6 line 221 thru 224
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to you,” and basically they outlined at that point their version of events that were different I
guess would be the best way to say it. »13

Corporal Forshee went on to say that Officer Zimmerman was most concerned with the lack of
officer safety as he felt Gabrielson had flagged'* several officers with his duty weapon during the
arrest. Forshee recalled Officer Vance thought Officer Gabrielson was out of control and«Officer
Mistric informed him that Gabrielson had put his foot on the suspect’s neck or shouldef and
pointed his weapon at the suspects head.

I asked Corporal Forshee if Gabrielson was the odd man out on the shift and that'is why the
officers came to him so they could get him off the shift and he replied,

“There’s some personality conflicts amongst them when it comes to Officer (Gabrielson) and I - I
really believe and honestly that these guys don’t have - wouldn’t have had an issue with Officer
(Gabrielson) had they been able to approach him in the past with certain things that occurred
and ‘cause they believe that he’s unapproachable and he’s not able to take constructive criticism
- instead it’s just criticism. So yes, you know, is he the oddmian,out - yes, but had they - had it
been one of the other guys I don’t know.”"

Corporal Forshee stated he did not feel the shift had an agénda to get rid of Officer Gabrielson
but that there had been a past issue with a subject with a knife and afterwards the shift tried to
talk with him over how he handled the call@and it wasmot received well by Officer Gabrielson.
Corporal Forshee stated that aftef Sgt Yates counseled Gabrielson on the subject with a knife he
seemed to understand.

Corporal Forshee stated he wanted to clarify on the use of force question he asked Officer
Gabrielson and specifically it ‘was,

“What I - what I asked him waswas thereia use of force that needed to be documented and he
told me that he pointed a firearm.and that’s where - I was like okay. I left it at that. »16

Corporal Fofshee stated if'he,had been told by Officer Gabrielson that he had placed his foot on
the suspects back to affeéct the arrest he would have added a response to resistance level three
code.to document it.

Corporal FO{shee described the behavior of Officer Gabrielson at the scene as excited and
(13 b2 7
amped up

% Forshiee statement page 4 line 130 thru 134.

' Flagged defined by Zimmerman in his statement page 12 line 483 as “waving the gun around as he looking
around”.

'3 Forshee statement page 5 line 176 thru 182.

'8 Forshee statement page 7 line 259 thru 261.

' Forshee statement page 7 line 304.
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Officer Vance Interview

On February 10™ 2011, S gt. Catherine Johnson and I interviewed Officer Jeffrey Vance in the
presence of Rolando Delgado from the Office of Police Monitor. The complete interview and
memo of incident is located in folder/ section D-2 of this investigation.

I asked Officer Vance to describe what occurred on the scene when he arrived to the collision
and he stated,

“As I got off my bike um, I saw who I thought to be the suspect uh, proned out pdsition on|the
sidewalk on the north curb line. Officer Berry was to his left and uh, Officer (Gabrielson) was-t6
his right closest to the truck. Um, as I got off my bike, saw Officer Berry had his Taser ou the
suspect. Officer (Gabrielson) had his uh, duty weapon drawn, and as I got closer.um, I saw
Officer (Gabrielson) put his left foot on the other suspect's back - upper back or his\neck. Um,
and as he was doin’ that he - I saw him bring down his duty weapon in uh, close proximity to his
head, probably within about one foot, and uh, I can't remember his exact words, but it was
somethin' to, "If you move, I'm gonna shoot you," or, "If I move I'm gonna shoot you in the
head." And Officer Zimmerman and I - Officer Zimmermai ¢ame from =to the suspect's left, 1
came to the suspect's right with the intentions of uh, securing him in handeuffs. Um, and at that
point when I came down to the suspect's rightyl had to physically push Officer (Gabrielson) with
my right arm - basically pushing his duty weapon,and his‘arms away from the suspect um, so I
mean, uh, just to avoid accidental discharge orsomethin"likeghat. Uh, I think at that point,
myself and Officer Zimmerman grabbed thé suspect's arms. He grabbed his le{t, I grabbed his
right, Officer Berry holstered his'Taser, came in, securedvhim in handcuffs. %

Officer Vance stated he did not,think the'suspect knew the gun was pointed at him as he was
prone out and face down. Officer Vance stated he did not see any one else with hands on the
suspect, just Officer Gabrielson’s foot.

I asked Officer Vance why hefelt it necessary to step in and handcuff the suspect and he stated,

“Uh, 1 didn't feel it was necessary. Tdon't know. I wasn't on scene to see what happened before
for him to thinkthemeeded to.draw his - his duty weapon, but when I got on scene, I felt that, at
that time itjwasn't necessary 'cause the suspect wasn't presenting any - any physical threat to
anybody. He was prone down on the - lying on the sidewalk, and there's no reason at all for him
to have his'duty weapon out, and I feel that we needed to come in, take control of the scene, and -
and get everything calmed down.”"’

Officer Vance described the behavior of Officer Gabrielson on the scene as,

~Um, it was just - it was just kinda like a out - out of body, you know, kinda like by himself. »20

'® Vance statement page 3 line 86 to 105.
' Vance statement page 5 line 168
0 Vance statement page 11 line 463-and 464.
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Officer Vance stated he has seen Officer Gabrielson agitated before but always calmed himself

down and, ... “that’s why it was so ah - you know weird about the way he acted that night. I've

never seen him do that”.*!

Officer Vance completed a rough sketch of the scene it is located in section D-3.

Officer Berry Interview

On February 10, 2011, Sgt. Catherine Johnson and I interviewed Officer Justin Berry in the
presence of Rolando Delgado from the Office of Police Monitor. The complete interview and
memo of incident is located in folder/ section D- 4 of this investigation.

Officer Berry stated he and Officer Gabrielson were in the process of €scorting three females to
their vehicles. They had made it to the southeast corner of 7™ streef and [H-35 southbound west
frontage when a red pick-up “center punched the light pole”** af the north westicorner of the
same intersection.

Officer Berry stated the intersection they had just crossed was full of traffic and as it was a very
busy time downtown with the bar closings.

Officer Berry stated the pick-up truck had “...pretty extensive.damage from what I observed, saw
lots of steam comin’ from the radiator, a lofta fluids bein’ flung out from the bottom”*

Officer Berry described the actions of Officer,Gabrielson as,

“Um, without hesitation when the vehicle began to back up Officer (Gabrielson), um, begins to
enter the intersection focusing on the vehicle. When he gets to right about here he begins to draw
his duty weapon and startstorside step'it - oh, no it’s more of this - it’s not to scale so you’ll have
to forgive me. But he rums at a diagonal angle while pulling his gun out while he’s running and
begins to side step t0 where he’snow - this car had moved and the suspect vehicle had moved
forward a little bit more to right about here. Officer (Gabrielson) places himself directly in front
of the suspectyehicle with his gun drawn out after having already had it out and side stepping
this way to/get in frontiof the suspect vehicle. I stayed where I was at, um, and the reason why I
stayed where I was - ‘cause like I said I just was really concerned about this traffic still moving.
‘Cause it’s - we just had a green light and, you know, in my mind the green light was still there
and, you know, people aren’t paying attention, the music’s goin’, you know, a lot of - not a good
area. And g0 he - 50 I now kinda initially became concerned that Officer (Gabrielson) ran across
into traffic se quickly and was now placing himself in front of the suspect vehicle with his gun

. . . 24
out - of an/intoxicated driver”.

2! Vance statement page 14 line 612 and 613.
2 Berry statement page 4 line 126.

3 Berry statement page 4 line 115 and 116.
2 Berry statement page 6 line 231 to 248.
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Officer Berry described his actions while Officer Gabrielson was moving to the crashed pick-up
truck as,

“Once all - once I could tell the other drivers were stopped and not going anywhere I began to
approach. I pull out my Taser and I see these two hands stick out the driver’s side window like
this, full view, full everything. Um, I knew at this point that the - the person was being compliant
at this time and - and at that initial moment I could tell that he had nothing in his hands. I still
had my Taser out, I come around the side of the vehicle, I order the driver out, driver gets‘out,
hands are still in the air. I have my Taser on him just in the event he decided to evade or - or
fight at that moment, um, we could respond appropriately. Sus- I then orderédithe suspect tolget
on his knees and his belly. I can tell just by the look on his face - just from my experience that
I've had that he was really confused as to what was goin’ on and clearly in shock. He wasn’t
listening to the first commands the first time but then again....”

Officer Berry went on to describe what occurred once the suspect wasrout of the vehicle and on
the sidewalk as,

“So I kept my Taser on him in the event that that changed. Um, and L secured myy uh, left foot on
the back of his shoulder blade to hold him down on the ground.thinking. that - it was at this time
that Officer (Gabrielson) would holster his weapon and place him in handcuffs and then we
could figure out our investigation, go from there. Instead Officer (Gabrielson) got really close to
the guy, pointed his weapon just inches and justfrom the guy’s head and began just to yell at the
suspect saying that, “If you ever try running me over,” umpreference my report. And he yelled
out, “I'll blow your fucking head off if you éver try towrun me over like that again.” Um, and
what I was gonna say in this - thishis when I knew that he’s not gonna handcuff and effect the -
the detention or the arrest sod'holster.my -my Taser. A- at which time I could tell in my
peripheral vision I see two, uh, bike officers approaching, um, in the distance. At which time I
heard them yell, “Holster your weapon, holster your weapon, I got you.” And when I heard, “I
got you,” that’s when they helped me effect p=place the person in handcuffs. 2

I asked Officer Berry how many,inches Officr Gabrielson’s duty weapon was from the suspects
head and he stated,

“It was real closed mean itwas maybe that - like just a couple of inches away. Like.. ...a inch or
» 26
two”.

Officer Berry stated he had his knee on the suspect’s back and described Officer Gabrielson in a
bent over, knees,bentsgun in right hand stance when his duty weapon was close to the suspects
head. Officer Berry'described Officer Gabrielson as being,

* Berry statement page 7 line 276 to 291.
% Berry statement page 10 line 404 to 4009.
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" it was my impression that he pretty much lost control of the situation as well as control of his
actions at that point in time. He got, you know, I guess tunnel vision is what it is. And got overly
amped up over a situation that he kinda placed himself.. 227,

Officer Berry explained that he felt it was an arrest situation and his experience helped him stay
in a calm manner.

In the diagram that Officer Berry drew to use as a reference during the interview he had shown
that he followed Officer Gabrielson and also crossed in front of the red pick up after it had
backed away from the pole and was attempting to drive forward.

Officer Berry explained his actions as,

“Um, we- after making sure that it seemed secure and by this time(the driver’s hands are already
outta the vehicle away from the steering wheel and stuff. I - I was\concerned which is why I was
hesitant to move - slow to move to see what the vehicle was doing. You know, atthis point
Officer (Gabrielson)’s still yelling at the guy and, you know.'Sol said before I made sure this
intersec- traffic was stopped to make sure that this vehicle is - I was very slo- I wasn’t running
over there I was - I was actually walking at@ slow pace over theré. At which time - which is
when I realized everything’s secure enough for.me to cross in front of the vehicle.?>”

I also asked Officer Berry to clarify the fact that he had also put his foot on the suspect’s back
and he stated,

3 " 2
“Yes, sir I did.”%°

Officer Berry stated he believéd he'told his'eorporal that he had put his foot on the suspects back,
and then stated he did not recall if he had told him.

I asked Officer Berryto describe his decision to cross in front of the vehicle and he stated,

“His hands were.out thewindow so it was my belief, now, that he wasn’t gonna drive off and I
quickly got dround‘infront of the vehicle. I - uh, there was no other way to go around it. I - I
couldn’t go behind it,"couldn’t go - that was the only way to go around it to help effect the
arrest.™

I pointed out the'similarities to Officer Berry of the tactics he used and how they were similar to
Officer Gabrielson except he had less lethal force, while Officer Gabrielson had his duty weapon
drawn. Officer Berry explained,

7 Berry statement page 11 line 452 to 455.
% Berry statement page 12 line 509 to 517.
% Berry statement page 12 line 525.
0 Berry statement page 14 line 577 to 581.
10
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..”just from my perception it was that ju- in my - my point of view on this is is that if Officer
(Gabrielson)’s in front of -- he placed himself in front of a moving vehicle with no protection --
had this guy come forward, placing Officer (Gabrielson) life in danger and Officer (Gabrielson)
shot and killed the sus- killed the driver, I mean it’s my opinion he placed himself in that
situation. There was other ways to have handled this call besides running out and getting in front
of a drunk driver who you know is tryin’ to leave the scene and now you pretty much force your

hand to have to kill a person”.’!

I asked Officer Berry how the situation on the sidewalk could have been handled differentlyby
Officer Gabrielson and he stated,

“It was my opinion Officer (Gabrielson) placed himself in that situation which then created a
situation that got to where it got to. Where Officer (Gabrielson) thought he - this,guy was gonna
run him over which amped him up. Um, you know, I think get him onsthe ground, get him in
handcuffs, takin’ a few deep breaths, c- clear head and dump somé adrenalin and then go back
and do your DWI investigation would have been the appropriate way to have handled it.”**

I asked Officer Berry if the tactics that Officer Gabrielsonused could have been the factors that
kept the driver from driving forward and he replied,

“Yeah, and I - I n- I never thought of it in thatlight of mannér before. Um, I mean I guess you
can go either way. I guess in the sense that sincemo one was killed and no one got ran over I can
say yes S5,

Officer Berry drew a rough sketch of the scene and it is located in section D-4.
Officer Zimmerman Interview:

On February 10", 2011, S gt. Catherine Johnsemand I interviewed Officer Tracy Zimmerman in
the presence of RolandoDelgado from the Office of Police Monitor. The complete interview and
memo of incident is lo¢ated infolder/ section D-5 of this investigation.

I asked Officer Zimmerman to tell what occurred at the scene of the crash when he arrived and
he stated,

“So we come up and we see the guy - the suspect I guess - layin’ on the ground and, uh, Officer
Berry’s off to'the side, uh, he has his a- a- and I initially thought that he had his pistol out. I- I
later found out thatiie had his Taser out. And, uh, and then, uh, Officer (Gabrielson) was
standin’, why\t- sort of like what would be the suspect's right shoulder - like maybe his, uh, like in
between so his ribs and shoulder like off to the side but kind of up a bit. And, uh, he had, uh, he
had his pistol out and he had, uh, his foot on the guy’s back and his - had his pistol out at the
back of the guy, you know. The guy was face down so he had his pistol at his, uh, the back kind of
like'='you could tell Officer (Gabrielson) was sort of, uh, amped up about the situation. I - I

3 Berry statement page 14 line 607-614.
32 Berry statement page 15 line 652 to 658.
 Berry statement page 16 line 703-705.
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didn’t hear any of the - the part about how the truck had tried to hit him really -- at this point.
All I could see was that the suspect was on the ground and (unintelligible). So, uh, he had the
gun pointed at his back. He said, uh, you know, “Don’t move, I'm gonna shoot ya - shoot yain
the back of the head.” And, uh, he saw us comin’ up as we were rollin’ up and, uh, lookin’ back
at us and his gun’s kinda wavin’ around....”>*

Officer Zimmerman stated he stepped in to handcuff the suspect as he saw Officer GabrielSon
with his duty weapon out and in no position to handcuff and the guy was in that position for a
reason so he handcuffed him.

Officer Zimmerman stated he heard Officer Gabrielson tell the suspect,

“Don’t move or I'm gonna shoot you in the back of the - back of the fuckin’ head.”>

Officer Zimmerman stated he thought Officer Gabrielson was ampéd up when he was making
that statement to the suspect.

Officer Zimmerman drew a rough sketch of the scene and.dsidecated imsection D-5.

Subject OfficeriGabrielson Inteview

On March 3, 2011, Sgt. Catherine Johnson andl interviewed:Officer John Gabrielson in the
presence of Rolando Delgado from the Office of Police Monitor. The complete interview and
memo of incident is located in folder/ section B-3 of this investigation.

Officer Gabrielson gave the following aceount of what occurred when the vehicle crashed into
the pole,

"we’re at the 7th and Fronitage. there byithe Tiger Mart and we’re waiting to cross the street.
There was kind of chaotic because we hada rollover collision that had just occurred at 6th and
the Frontage so we had units over.there, that was backed up. The traffic was backed all the way
up into the 7th Street intersection and as you know it was maybe 30, 40 minutes past bar closing.
So you still had all'the foot traffic exiting into the parking lot. Well, we’re just standing there
chilling and all of the traffic was backed up on 7th Street. And I was looking - (Barry) was
gathering with the girls and I - I was looking out at traffic and I remember seeing a red truck just
flying down the outside lane, so it caught my attention. So I was just watching him. As I'm
sitting there watching him, I just see him - didn’t even really appear to lose control. He just
kinda swewved and just hit the pole and stopped. And I was like, “Hey dude. (Barry), I just saw
that truck hit the pole man. I'll take care of that....”.

“...As.soon as I stepped off the curb, man, that truck backed up on me. And all I thought about
was,“Holy cow. Where’s this guy gonna go?” I've got a blocked intersection. If he backs up
and goes into the intersection he plows into stopped vehicles. If he turns heads down 7th Street,

34 Zimmerman statement page 3 line 97 thru 112.
35 Zimmerman statement page 7 line 267 and 268.
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there’s people in the crosswalk. He could hit them. If he turns, he’s gonna hit me because I'm
now coming towards him and I'm screaming at him, “Austin Police. Stop the car. Austin
Police. Stop the car,” as loud as I could and he was just in his own world and he was sitting
there pulling on the steering column and that’s all I remember seeing was him pulling that
because he had backed up, stopped, and he couldn’t get it into drive. I went ahead and drew my
duty weapon and was screaming at him, “Austin Police, Austin Police.” And he looked at me. I
know he saw me. And I - I don’t remember if the windows were up or down....."”

“....the best way I can describe it, if this is the car I was to an angle. I didn'twanna get direétly
in front of the vehicle because there’s too much of a threat to get run over. But Iyl knew 1had to
be somewhat in front of the vehicle ‘cause he had to_see me, so I was justaff that front I guess -
what is that? Right quarter panel? And I knew that he couldn’t be allowed to leave the scene
because we were now no longer - as I saw it we were no longer dealing withanLTS. Fmunow
dealing with a 3000 pound weapon that’s gonna kill or hurt somebodyss"

“....I calculated that if I'm here I'm off to the A- the A post but have a good shot right down the
center. He can see me. He can hear me. And like I said I don’t know - I think I said in my
memo I don’t know how far back I was, maybe 6 to 8 feet.-Somewherein there. Maybe 10. 1
don’t know. Screaming at him. He looks at me. I saidf “Stop.” And I'prebably said, “I'm
gonna f’ing shoot you.” And as I was sayingthat I had moved mydginger from the rail to my
trigger and screamed it and he looked straight at me andd saw him throw his hands up in the air
and I thought I heard him - or at least read his lips\saying,y“I’lLstop. I'll stop. I'll stop. I'll
stop.” At that point, I knew that I had got my point-across and my finger went straight back to
the rail....”

.”And (Barry) actually opened the doer and I.remember (Barry) then kinda taking him - he
didn’t - I wouldn’t - I'm not gonna.call it a vehicle extraction, but (Barry) had a hand on him
and just controlled him to the ground. Andl still had my weapon out but I had dropped it down
to a low ready at that point... "

"I don’t remember everything that (Barry) did, but he handcuffed and while he handcuffed 1
maintained cover of the'bad guy.and the vehicle and so my head was scanning basically this
way, this way. ‘Causel - I didn’t»hadn’t cleared that yet. We had him on the ground... 36

Officer Gabrielson stated when Corporal Forshee walked to the crash scene he told him,

“Moe walked up and (Moe) was like, “Hey, well, what happened?” I said, “Hey man, you know
heyhit the pole,” and basically told what 1 just told y’all. I said, “Hey, I just wanna let you know
Jfor policy I'drew my weapon. I pointed at him. You know, I just mark the study thing, right?”
He’s like, “Yeah.\Just mark the study. Justify why you did what you did and you’re golden.” 3’

Officer Gabrielson told me he was “hyped up™® from all the previous fights and calls® that had
occurred prior to the crash and then he went higher when he actually saw the crash.

36 Gabrielson statement pages 9 and 10 lines 354 thru 424 (not continuous).
*7 Gabrielson statement page 10 lines 435-440.
38 Gabrielson statement page 11 line 441.
% Printouts of the Visinet for prior call activity located in section F-2.
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Officer Gabrielson went on to explain the use of his foot on the back of the suspect as,

“I’ve obviously - you presented - I've seen everything now, so from what everything it appears is
that he was on the ground, um. I don’t remember doing this, but I guess I did because all the
officers said that I did. I must of put my foot on his upper back. I - it’s been done a million times
and I've done it a million times. It’s very common downtown for us to do that, especially when
you have a officer or two officers engaged with a suspect. You’ll lightly - you don’t - you're not
stomping on him, you're not hurting him. You’re not using force. It’s more or less a -f@ non-
verbal communication. A, I'm here, don’t roll over. Don’t move. 40

..... ”So that’s why I was kinda taken back by that one, but, you know, if putting.my foot on him.is
consid%‘ed use of force then, you know, I'll plead guilty. I didn’t put that - I put my foot on his
back.”

Officer Gabrielson explained that he wears clip in bike shoes and felt that the metal eleat would
have left a mark on the neck of the suspect if he had put his foot'there.

Officer Gabrielson explained that he did not recall pointingshis weapon at the suspects head and
stated,

“I did have my weapon out all the way until hewas handciffed because I still felt he was a
threat. Idon’t remember pointing at anybody’s head. But, you kfiow, a couple of the officers
said that I did. I may have even said to him&omething like, “Man, I almost shot you. I can’t
believe you did that.” Because that’s my way of gettinguny frustrations out. So it’s very likely
that I was saying things like that. “Once he'was on the ground he wasn'’t resisting at all. There -
I mean there was no resisting so thefe was no reasondo use force.”*

"8I do not remember putting any weapons.atanybody’s head. I remember having my weapon in
a low ready. I remember having it pointed atmy feet. When I read (Zimmerman)’s memo, it was
like that’s what 1 did. Um, I=if - if - Fean’t imagine I would point a weapon at anybody’s head,
especially when they weren’t resisting. I'have no reason to. One, it’s not my nature.”

I asked Officer Gabrielson if he told the suspect he would blast him in the head, shoot you
mother fucker and hestated:

“When he'was on the ground, I had no intention on shooting him. But I would of darn - I've
done it a million times (unintelligible). 1will darn well tell you once you’re being in handcuffs,
“Your dumbass‘made bad decisions and this is what was fixing to happen to you. And now it’s
not but yow're lucky and I hope this is a learning lesson and this will never happen again.”
That’s the kinda stuff that I would of been saying. And could that have been misconstrued as,
you know,{“I’'m gonna blow your f’ing head off,” or whatever the other officers said I said,

* Gabrielson statement page 11 lines 451-459.
*! Gabrielson statement page 11 line 476 thru 479.
*2 Gabrielson statement page 11 lines 464 thru 471.
# Gabrielson statement page 35 line 1569 thru 1573.
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absolutely. I-1would definitely been saying stuff to him, but it would of been along the lines of,
“I almost shot you in the head. I can’t believe you did that.” Stuff like that.”*

I asked Officer Gabrielson if this incident was the closest he had ever come to using deadly foree
and he stated this crash and one other time when he came face-to-face with suspects in a burglary
of vehicle incident.

I asked Officer Gabrielson to describe the intersection at the crash scene whefithe pick-up truck
was attempting to drive forward and he stated,

“Uh, I know that there was some cars in the intersection. I know there was foot traffiehere. I
don’t think there was anybody actually in the crosswalk here. And then there were these
vehicles. There was no foot traffic on this sidewalk.”*

Sgt Johnson asked Officer Gabrielson for his definition of tunnelvision as he had used that term
during the interview and he stated:

“You got a single focus. That’s my definition. That’s what I'm - when I say tunnel vision, all I
saw was driver pulling on thing, that’s it. »46

In response to how the suspect was booked into T.€.S.O. under the wrong name Officer
Gabrielson did not recall going thru his wallet or seeing another driver’s license. He just used the
one that was handed to him for the faster DWT process.

I asked Officer Gabrielson if he felt he was the odd man out on the shift and he detailed how and
why he felt he was. Officer Gabrielson stated he had received a four on his evaluation by
Sergeant Yates based on how he handled two'calls, which he described in detail during the
interview. He said he had tried to transfer twice but due to Sergeant Yates marking the “not
recommended for transfer” and _Putting anote of his need to address some issues he did not even
turn in the transfer paperwork.*

I asked Officer Gabrielsom,what he would have done differently during this incident and he said
he would have holstered his weapon once he and Officer Berry had moved to a position that they
could see the suspect’s hands‘and he wasn’t resisting. Also, he would have gotten on the radio
which he stated would have helped him to slow down and “think”*®

*“ Gabrielson statement page 36 line 1583 thru 1593.
* Gabrielson statement page 16 lines 685 thru 688.
%6 Gabrielson statement page 60 line 2697 and 2698.
1 Copy of Sworn Transfer request form in section B-4.
*® Gabrielson statement page 19 line 826.
15
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Investigative actions

e Interviewed the officers involved in the incide

e Interviewed the driver of the red pick

e Reviewed the versedex report, crash i eets TCSO booking sheet.

e Review of in-car video 10-vt23007.

e Attempted to locate cameras in tk 1on which might have recorded
incident. No cameras loc‘d.

e Collected a copy of avi ed pick-up that tow driver made.

e Collected a copy of fransmissions.

e Photographed the red actual damage from striking the pole.

e Attempted to locate th Berry and Officer Gabrielson were escorting at

the time of the ¢

16
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

JAVIER AMBLER, Sr., et al.
Plaintiffs,

CiviL AcTIoN No. 1:20-cv-01068-LY
JURY DEMANDED

V.

MICHAEL NISSEN AND CITY OF

8

§

§

§

§

§
AUSTIN, 8
Defendants. §

PLAINTIFFS’ RESPONSE TO DEFENDANT CITY OF AUSTIN’S MOTION FOR
SUMMARY JUDGMENT

Exhibit 79
Aguado IA Use of Force File

(COA 174557)
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IA Liaison: Sergeant Michael Cowden

Internal Affairs
Personnel Complaint Control Sheet

Class A Internal

IA Case #2015-0362

Assigned Investigator: Sergeant Deanna Lichter
Date Investigation Received
4-28-15

Date Occurred
4-25-15

Date Investigation Completed

180-Day Deadline
7-27-15

10-22-15

Complaint Information

Complainant’s Name Incident Location

Cmdr. Wright

5300 Jimmy Clay Dr.
Employee’s Information
Officer Employee No. Rank Current Assignment
M. Bergeson 7531 Officer Charlie 500s
Employee’s Chain of Command
Sergeant Lieutenant Ops Lieutenant Commander Assistant Chief
Urias Disher Hakrison Eveleth Ockletree

Allegations Investigated

Policies Associated with Allegations

Final Classification

Unfounded
Review

MR

Sl ol 254

Signature of Determini .
APD Policy 402.2 - Report writing Unfounded \. /4,0 WM by 9 /7// 5
APD Policy 211.4.1(d) — Response to y n
Resistance Inquiry, Reporting, and

/55—

Discipline Administered by Chain of Command

Oral Reprimand [] Written Reprimand [_]

Temp Suspension — No. of Days ] Demotion []

Indefinite Suspension [

Required Signatures

Employee No. Date
. ) ~ . . 25
Investigator’s Signature P / - S Y 9 s -
City Legal'Review
(Required on DRH)
Chief of Staff
(Required on Critical Incidents)

Vi P
Chief of Police ‘ aZQZZW frog
(All Control Sheets m gne

(277

9/7/1s

IA Commander Signature ¢

Date q\ ‘0\ W

PD 0095
Rev. July 2012

Page

11

/| by the COP or an Assistant Chief before returning to IA) K

(Attach Additional Pages if Applicable)
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IA Liaison: Sergeant Michael Cowden
Internal Affairs
Personnel Complaint Control Sheet

Class A Internal TIA Case #2015-0362

Assigned Investigator: Sergeant Deanna Lichter
Date Occurred Date Investigation Received Date Investigation Completed 180-Day Deadline
4-25-15 4-28-15 7-27-15 10-22-15

Complaint Information
Complainant’s Name

Incident Location
Cmdr. Wright

5300 Jimmy Clay Dr.
Employee’s Information
Officer Employee No. Rank Current Assignment
& e Copeland 6766 Officer Ida 100s
Employee’s Chain of Command
Sergeant Lieutenant Ops Lieutenant Commander Assistant Chief
Hubbs Yarbrough Mason Krause Mecllvain
Allegations Investigated
Policies Associated with Allegations Final Classification Signature of Person Determining Date Signed
£
APD Policy 200.2- Response to

s 4 4 Classification
resistance QMS'P“\W? W % [ U/ @ / (
APD Policy 301.2- Impartial attitude /

v,

and courtesy QWS "'M"‘% ‘W Z_//{ / ﬁ/ k// (
APD Policy 402.2 — Report writin; . i

D Policy 402.2 — Report writing (\A,Smtﬂl"‘/ .,W ,/”//,2//(
Discipline Administered by Chain of Command

Oral Reprimand O
Temp Suspefision — No. of Days 1.2_[7—

Written Reprimand [_]
Demotion [

Indefinite Suspension [_]

Required Signatures

Investigator’s Signature

= > o -
- 74 2534 6 48 /5
City Legal Review M ﬂ_Q/ z L
(Required on DRH) 04/ - / ()" 4’2 -{ >
Chief of Staff —

(Required on Critical Incidents)

Chief of Police /////M> 422

) c (2// Z//(
(All Control Sheetsmubf pSighell by the COP or an Assistant Chief before returning to I4)

Employee No. Date

IA Commander Signature

Date '0/21 ] (5
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AUSTIN POLICE DEPARTMENT
CLASS A ADMINISTRATIVE INVESTIGATION
CASE SUMMARY

To: Art Acevedo
Chief of Police
Via: Patrick South

Commander, Professional Standards

Todd Smith
Lieutenant, Internal Affairs

From: Deanna Lichter
Sergeant, Internal Affairs

Date: July 23, 2015

Subject: IA Case 2015-0362 Officer Eric Copeland 6766, Officer Mark Bergeson 7531
(180 Deadline 10/22/2015)

Introduction

On April 25, 2015, a hotshot disturbance with violence in Region IV, Frank Sector, at 5300
Jimmy Clay Dr. #3102 was broadecast city wide. Ida Day Patrol Officer Eric Copeland, and
Charlie Evening Patrol Officer Mark Bergeson responded from their sectors. Officer Bergeson
arrived on scene first. /One of the victims directed Officer Bergeson to the apartment. A second
victim told Officer Bergeson that “he”, identified later as Adrian Aguado, was inside and Adrian
had hit her. Officer Bergeson entered the apartment and found it in disarray with water all over
the floor. Officer Bergeson located Mr. Aguado in an angry state drinking a bottle of beer.
Officer Bergeson ordered Mr. Aguado to put the beer down. Officer Bergeson drew his Taser
and pointed it at him, and verbally warned Mr. Aguado he would be Tased if he did not follow
directions.” Mr. Aguado slowly responded to Officer Bergeson’s commands. Officer Bergeson
took Mr. Aguado.into custody and escorted him to his patrol vehicle.

While Officer Bergeson was escorting Mr. Aguado, Officer Copeland arrived along with David
Sector Day Patrol Officer Gabriel Vasquez. Officer Copeland and Officer Vasquez began
speaking to one of the victims. Officer Copeland heard enough to establish the arrest of Mr.
Aguado for family violence related assaults. He told Officer Bergeson he needed to get the
assault victim statement paperwork together for the arrest. Officer Copeland told Officer
Bergeson he would watch Mr. Aguado. Officer Vasquez left the scene, prior to the response to
resistance (R2R), while Officer Bergeson was collecting information from the victims and

COA 174559
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Officer Copeland was watching Mr. Aguado.

Officer Copeland had a civilian rider with him named Amber Turner. Officer Copeland and Ms.
Turner were seated in the patrol vehicle watching Mr. Aguado. While watching Mr. Aguado,
Officer Copeland reviewed Mr. Aguado’s Austin Police Department (APD) involvement.
Officer Copeland discussed Mr. Aguado’s history with Ms. Turner and described Mr. Aguado as
a person that would eventually have an incident with a police officer where a response to
resistance would be required along with various other comments. This conversation was captured
on Officer Copeland’s Digital Mobile Audio Video (DMAV).! As the discussion about Mr.
Aguado concluded, Officer Copeland shut off his DMAV. Mr. Aguado was contifiuously
recorded on Officer Bergeson’s DMAV .2

While seated and handcuffed in the rear of the patrol vehicle, Mr. Aguado periodically yelled
anti-police and profanity laced statements. Mr. Aguado used the seatbelt fastener to bang against
the plastic seat. Officer Copeland heard the banging and checked on Mr. Aguado. Officer
Copeland’s opening of the patrol car driver door reactivated his DMAV:2 When Officer
Copeland made contact with Mr. Aguado, he initiated the conversation by asking Mr. Aguado if
he took medications. Mr. Aguado responded sarcastically by ¢iting various medications such as
Xanax. Officer Copeland asked if he used something for, “Mental retardation’ because Mr.
Aguado seemed “Slow”. The conversation continued with‘Officer Copeland trading insults with
Mr. Aguado. Mr. Aguado challenged Officer Copeland to a fight/ Officer Copeland responded to
the challenge, “You know where I work,” and “Come find me”. Mr. Aguado slipped his left
hand from the handcuff and challenged Officer Copeland to fight right then and there.*

Officer Copeland radioed for Officer Bergeson to assist him with Mr. Aguado. When Officer
Bergeson arrived at the patrol car, Officer Copeland told him, “He slipped his cuff, we are going
to have to take him out.” They moved tothe passenger side of the car and Officer Bergeson
unlocked the doors. Officer Copeland opened the rear door and told Mr. Aguado to “Turn
around.” Mr. Aguado béganito exit the vehicle and he was told a second time to turn around by
Officer Copeland as he exited the patrol car. Officer Copeland had already drawn his Taser, and
he deployed the Taser before Mr. Aguado’s second foot hit the ground as he exited the car. Mr.
Aguado brought his hands to his chest, went to his knees and then to the ground face down.
Once on the ground; Officer, Copeland dropped his body weight onto Mr. Aguado using his right
knee to the left shoulder area of Mr. Aguado. Officer Copeland administered a second Taser
cycle as soon as the first cycle ended. Officer Bergeson re-handcuffed Mr. Aguado.’

Sgt. Jeff Greenwalt tesponded as the reviewing supervisor for the R2R. Mr. Aguado sustained a
broken nose and scrapes to his face during the R2R. Mr. Aguado told his mother, EMS, and Sgt.
Greenwalt that Officer Copeland had caused the injury to his face. He made the same claim to

! Folder E DMAV Copeland DMAV wmv Prt 1 20150507-135600

2 Folder E DMAV Bergeson back seat

3 Folder E DMAV Copeland wmv Prt 2 20150622-165637

4 Folder E DMAYV audio and video Bergeson; audio Copeland Prt 2 20150622-165637
5 Folder E DMAYV Bergeson
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staff at Brackenridge Hospital. Sgt. Greenwalt interviewed Officers Copeland and Bergeson,
civilians Amber Tumer and Mr. Aguado. Sgt. Greenwalt reviewed the DMAYV of the incident
the next day to complete the R2R review. He heard the dialog between Officer Copeland and Mr.
Aguado, and viewed the subsequent R2R. He brought the case to the attention of the Region IV
Command.

Allegation and Associated Policies

On April 27, 2015, Region IV Commander Nick Wright signed an internal complaint requesting
Internal Affairs to investigate Officer Copeland for possible policy violations regarding impartial
attitude and use of force.®

During review of the incident, IA noted Officer Copeland’s report to Sgt. Greenwalt and his
supplement had some discrepancies with the DMAV. Officer Bergeson’s written report had
some discrepancies with the DMAV as well. Additionally, Officer Copeland and Officer
Bergeson spoke briefly while on scene about the R2R prior to their report to Sgt. Greenwalt.
Officer Copeland sent Officer Bergeson a portion of his supplement with R2R information via
Mobile Data Computer (MDC). These reporting issues‘and the sending of Officer Copeland’s
report to Officer Bergeson may also constitute a violation of APD policy.

APD Policies reviewed and may be applicable:’
e APD Policy 200 Response to Resistance
o APD Policy 200.2 Response to Resistance
o APD Policy 200.2.1 Determining the Objective Reasonableness of Force
o APD Policy 200.2.2 Use of Force to affect a Detention, an Arrest or to Conduct a
Search
e APD Policy 208 TaserDevice Guidelines
o 208.3 (a) (1) (2) Verbal Warnings
o 208.4.5 (a) (1) (2) Multiple Applications of the Taser
e APD Policy 211 Response.to Resistance Reporting Guidelines
o 211.4.1(d) Employee Reporting Guidelines for all Force Level Incidents
e APD Policy Responsibility to the Community
o' 301.2 Impartial Attitude and Courtesy
¢ APD Policy 402 Incident Reporting and Documentation
o 402.2.2/(a) (b) Report Writing
e APD Poelicy 900 General Conduct and Responsibilities
o 900.4.3 (h) Neglect of Duty

6 Folder A Complaint
7 Folder A Policies
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Investigation

The IA investigation included the following actions:

e Reviewed Sgt. Greenwalt, Officer Bergeson, and Officer Copeland’s DMAV
Interviewed Cmd. Wright, Lt. Stephen Bames, Sgt. Greenwalt, Sgt. Steve Urias;»Ofc.
James McDonald, Ofc. Bergeson and Ofc. Copeland

Obtained memos from Sgt. Robin Orten, Sgt. Michael Fitzgerald, Det. Ken Casaday
Interviewed civilians Adrian Aguado, Amber Turner

Reviewed Versadex Report 15-1151037, Visinet 151151037

Reviewed MDC messages for Ofc. Bergeson and Ofc. Copeland

Reviewed Level 2 Response to Resistance packet

DMAV

Officer Bergeson®
Officer Bergeson’s back seat video captured Mr. Aguade-seated in the back of the patrol car.

While seated, he yelled profanities and anti-police statements. "At one point it appears as if he
attempted to slip his handcuff, but does not take the handcuffall the way off. The video captured
Mr. Aguado banging the seatbelt latch against the plasticseat. It also captured Mr. Aguado and
Officer Copeland’s interaction, during which Mr. Aguado slipped his left hand from the
handcuff. The video captured the subsequent response by Officer Copeland and Officer
Bergeson to get Mr. Aguado bagk into handcuffs. Therear of the patrol car blocks the view of
Mr. Aguado while he was onthe ground being re-handcuffed.

Officer Copeland’®

Officer Copeland has two videos of this incident. His first video begins with his travel to Frank
Sector and arrival on scene, and ends, with his conversation with his civilian rider, Ms. Turner.
The second video activated when Officer Copeland exited the driver door to check on Mr.
Aguado. The second video has, audio of the interaction between Mr. Aguado and Officer
Copeland, and subsequent actions and statements of Officer Copeland. It did not capture video
of the R2R.

Sgt. Greenwalt!®
Sgt: Greenwalt’s DMAV captured the R2R inquiry. Sgt. Greenwalt spoke to Officer Copeland,
Amber Turner; Officer Bergeson, and Adrian Aguado in that order.

8 Folder E DMAV Bergeson
® Folder E DMAV Copeland
10 Folder E DMAV Greenwalt
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Interviews

Adrian Aguado
Mr. Aguado was interviewed by IA on May 7, 2015. Mr. Aguado said he had a verbal exchange

with an officer, identified by DMAV as Officer Copeland. He said during the verbal exchange,
he slipped off his handcuff. He said he was initially angry regarding the statements made to him
by Officer Copeland. He said they both taunted each other to fight, but he had no intefition of
fighting a police officer. He said he was told to get out of the car and to turn around. Mr.
Aguado described being Tased and re-handcuffed:'!

“Once I put on my second foot out of the door he was tasing me and that’s when.I was going down on_the
Sfloor. I didn’t even go straight down to the floor, I didn’t slam or nothing, I was going down slowly and
then he kept the holding it until I went down and then I have — I was like I was having — I have both hands
in front of me. And then he said put your hands behind your back, that’s when I said I .can’t, I'm stuck,
I'm stuck and he pressed it again, that’s when he started holding it again, And that’s when the other cop
holding — grabbed my hand and put it behind my back and then once — both held my hands at the back
handcuffed up already. That’s when he — the other cop put his hand — put his feet on the top of my back of
my head and slam it to the ground with his feet, I was already on the ground. That’s when I had broke my
nose already, I fractured my nose”

Mr. Aguado later confirmed in his statementithat his face‘was forced to the ground during the
second Taser cycle when his hands were already behind his back. He said his face was about
five inches above the ground and that was when his face was forced to the ground by Officer
Copeland by applying pressure with his foot to the back of Mr. Aguado’s head.'>? Mr. Aguado
said he told Sgt. Greenwalt there were problems with the Tasing because he was not given an
opportunity to turn around before he as Tased.'?

Amber Turner

Ms. Turner was interviewed by TA on May 26, 2015. Ms. Turner was a student at Austin
Community College and-was completing a school project by riding out with an officer. She did
not know Officer Copeland prior.to the ride out. She has not had contact with Officer Copeland
since the ride out other than sending a required thank you note to him. Ms. Turner said Officer
Copeland was professional in his conversation with her about Mr. Aguado. She believed the
conversation-was Officer Copeland giving her his perspective on Mr. Aguado. She said Officer
Copeland went to check on Mr. Aguado when they heard banging. She could see Mr. Aguado
moving in the back of the car but could not see if his handcuff was off. She could not hear the
interaction between Mr. Aguado and Officer Copeland.

She said Officer Bergeson came out and unlocked the door. She could see Mr. Aguado get out
of the car but did not see what he was doing. She saw Mr. Aguado go to the ground when he was
Tased and described it as if he had slipped and fell forward, with his hands crumpled. She said
she did not see his face hit the ground but she was certain it happened when he fell. She saw

! Folder C Aguado lines 108 - 120
12 Folder C Aguado lines 270-281
13 Folder C Aguado lines 136-140
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blood when he moved. She saw the blood prior to Officer Copeland applying his body weight to
Mr. Aguado’s back. She saw Officer Copeland make contact with Mr. Aguado’s back. She said
she never saw any pressure applied to Mr. Aguado’s head because he was able to move his head.

Region IV Chain of Command Response to Resistance Review!*

Sgt. Greenwalt, Lt. Barnes, and Cmd. Wright were interviewed by IA regarding their R2R
review. Sgt. Greenwalt stated he was working overtime as the F500’s supervisor and responded
to the request for a supervisor. He said he interviewed all parties and a civilian rider as a
witness. The next day he reviewed the DMAV and saw the interaction between Officer
Copeland and Mr. Aguado. He said Officer Copeland’s verbal interaction with4Mr. Aguado was
antagonistic and unprofessional. He had concern about the reasonableness of the R2R based on
the statements made to him by the officers and what he saw on video. He said there were
discrepancies with Officer Copeland’s statement to him and what he observed.on DMAV. He
said he would have asked clarifying questions had the case not been referred to IA. He had
issues with the tactics of the officers in getting the subject back into handcuffs. He reported the
incident to Lt. Barnes. Lt. Barnes and Cmd. Wright also had concern with the unprofessional
conversation between Officer Copeland and Mr. Aguado. They had issues regarding tactics
employed by the officers. They both stated they needed. more information to make a
determination on the reasonableness of the use of force to get Mr. Aguado back into handcuffs.

Sgt. Steve Urias
Sgt. Urias was interviewed by IA on May 28;2015. Sgt. Uriasis Officer Bergeson’s supervisor.

Sgt. Urias said he became aware of the incident when Officer Bergeson called him to ask about
charging Mr. Aguado with resisting arrest. He said Officer Bergeson requested to speak to him
about the incident. He said /Officer Bergeson reviewed his video in an effort to determine what
happened regarding Mr. Aguadosslipping his handcuff. When Officer Bergeson reviewed the
video, he had concerns with Officer Copeland agitating Mr. Aguado to the point of Mr. Aguado
slipping the handcuff. Sgt. Urias assured Officer Bergeson the supervisor that responded would
review the incident.

Officer Bergeson'3

Officer Bergeson was interviewed by IA on June 16, 2015. He was interviewed as a witness
officer to the response to resistance and as a subject officer for report writing and group
reporting. Officer Bergeson said when he heard Officer Copeland call for him over the radio, he
heard Mr. Aguado in the background. He ran out to Officer Copeland and was told Mr. Aguado
slipped his handcuff. Since he had handcuffed Mr. Aguado he assumed his slipping the handcuff
was his fault'and,it-was the only thing he heard Officer Copeland tell him.

He said when they went around to the other side of the vehicle, it was his impression they were
going to get Mr. Aguado out of the vehicle to re-handcuff him. He unlocked the doors and
Officer Copeland opened the rear passenger door and told Mr. Aguado to “turn around.” He
said Officer Copeland told Mr. Aguado to “turn around’ at least two times. Officer Bergeson

14 Folder D Officer statements
15 Folder B2 Accused Employee Bergeson Statement
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said that Mr. Aguado came out of the car and moved in a direction toward Officer Copeland. He
said Officer Copeland Tased Mr. Aguado. He said initially Mr. Aguado fell like a plank with his
hands to his side. However, upon reviewing the video during the interview, he corrected stating
Mr. Aguado folded his arms in and he went to his knees then rolled onto the ground." He
explained the discrepancy was he had been going off his memory, and in his mind he saw it
different and it was wrong. He said, “I guess we see things differently than it really happened
sometimes.”'® Officer Bergeson also believed that Mr. Aguado was coming out of the ecar
heading toward Officer Copeland and did not realize Mr. Aguado had been Tased/while still
exiting the vehicle. He said in his mind Mr. Aguado was walking toward Officer Copeland. He
said he thought Mr. Aguado was either coming out of the car toward Officer Copeland or/he was
getting out to turn around. He was surprised when Officer Copeland Tased him.

Officer Bergeson reviewed DMAYV during the interview and was asked what occurred when Mr.
Aguado was Tased. He said it appeared Officer Copeland went straightito a knee on.the subject
to prevent him from getting up.!” He said, “I wouldn’t say dropping his body weight, I would
say just holding him down. Using his body weight to hold him down. I wouldn’t say, ya know, he
dropped h- but - like a knee or anything but just holding him dewn so that he can’t move."'$
Officer Bergeson said Officer Copeland made contact'with, his knee on Mr. Aguado’s left
shoulder area. When asked if it was the application of Officer Copeland’s body weight to Mr.
Aguado that caused the injury to his nose, Officer Bergeson said, “Not that I would know of. He
didn’t place his, uh, his knee or anything like that towards the g- toward his face at all. It was up
on his shoulder.””® He said it was never in-his mind that the.injury occurred by the application
of Officer Copeland’s body weight. When'asked if it was necessary for Officer Copeland to hold
Mr. Aguado down with his body weight, he said, ““I mean if a per- if a subjects being combative
and they have just been tased you don’t know how they re gonna react after that five seconds is
done. He still has a weapon in his hand. So I don’t see anything wrong with holding him down
until I got over there. "’ Officer Bergeson could not recall how he brought Mr. Aguado’s arms
back behind him in order to re-handcuff him, but he did re-handcuff Mr. Aguado.

Officer Bergeson said he did notreview his video prior to writing his report. He said he did view
the video at some point during the same night. After seeing the video he thought the interaction
between Mr. Aguado and Officer Copeland was unprofessional. He said the incident may still
have happened, but Officer Copeland’s remarks did not help the situation and may have
provoked it. He said he reported it to his supervisor, Sgt. Urias.

Officer Bergeson said the brief on scene conversation he and Officer Copeland had regarding the
R2R did not influence his report to Sgt. Greenwalt, and it did not influence his written report.
During the‘conversation, Officer Copeland told Officer Bergeson, “I didn't tell him to get out, I
told him to turn around in the car.””! Officer Bergeson said he did not ask Officer Copeland to

16 Folder B2 Accused Employee Bergeson line 712

17 Folder B2 Accused Employee Bergeson line 869-870
18 Folder B2 Accused Employee Bergeson line 875-878
19 Folder B2 Accused Employee Bergeson line 928-932
20 Folder B2 Accused Employee Bergeson line 989-992
2l Folder E DMAV Copeland prt 2
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send him his supplement. He said it is common practice for officers to send their reports to each
other for affidavits. He did not read Officer Copeland’s supplement prior to writing his report.
He said he wrote his report based off his knowledge of the incident.

He acknowledged one discrepancy in his report and what the DMAYV showed. He wrote Officer
Copeland ordered Mr. Aguado to put his hands behind his back when Officer Copeland actually
told Mr. Aguado to turn around twice. In regard to the section where he wrote M Aguado
completely disregarded Officer Copeland’s orders, was in regard to Officer, Copeland’s order to
turn around. Officer Bergeson noted in his report that neither officer instructed Mr, Aguado to
get out of the vehicle. IA pointed out neither officer instructed Mr. Aguado to stay in the'vehicle
as well. When asked what he expected Mr. Aguado to do when the deor'opened, he ‘said-he
thought Mr. Aguado was either coming out aggressively to attack them both or Officer
Copeland, or he was getting out to turn around and place his hands behind his back. He said he
did not provide instruction to Mr. Aguado, because Officer Copeland opened the deorand started
issuing commands. He did not want to confuse Mr. Aguado by telling him to do one thing while
Officer Copeland told him to do something else.

Officer Bergeson acknowledged that he and Officer Copeland could have taken a moment to
create a plan. Officer Bergeson said he did not know what Officer Copeland was thinking and he
went into this blind. He took responsibility for the handcuff being loose enough for Mr. Aguado
to pull his hand out. He said had he known at the time of the incident of the interaction between
Officer Copeland and Mr. Aguado, he wouldmot have allowed Officer Copeland to continue his
involvement with Mr. Aguado.

Officer Copeland??

Officer Copeland was interviewed by IA on June24, 2015. Officer Copeland was asked about
his conversation with Ms. Turner regardingMr. Aguado. He said after being with Ms. Turner for
several hours, he let his guard down and their conversation became more friendly instead of
remaining professional.« Officer Copeland was asked to explain his comments to Ms. Turner
about Mr. Aguado.”? (He said they were related to the larger nationwide events they had talked
about earlier. He explained that if people comply with police commands, nothing is going to
happen and that the police have a job to do. He acknowledged his comment, “if you act like
you're goingto fight with me, you are going to get hurt” was poorly worded. He said he was
trying to @xplain an officer ‘does not have to wait to be injured before using force. He
acknowledged force is used to maintain control and not to impose injury. In regard to Mr.
Aguado, he said his use of force was not retaliatory due to Mr. Aguado acting like he wanted to
fight him. Officer.Copeland said his conversation with Ms. Turner was an extension to the
conversations they had been having that day regarding national events. He used Mr. Aguado as
an example of the type of person that may have a violent police encounter. It was not his intent
to have that encounter with him.?*

22 Folder B2 Accused Employee Copeland statement
3 Folder E Copeland DMAYV prtl
24 Folder B2 Accused Employee Copeland statement lines 2878 - 2906
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Officer Copeland said he shut off his DMAV because he thought he was done taking police
action for the rest of the call and had not planned on getting out of his car again. When he heard
banging he went to check on Mr. Aguado. Officer Copeland acknowledged his conversation
with Mr. Aguado was unprofessional. Officer Copeland had not interacted with Mr. Aguado
prior to his making contact with him. He said when he asked Mr. Aguado if he took any
medications it was a sincere inquiry. According to Officer Copeland, Mr. Aguado did not act like
a normal person and he seemed a little unbalanced. He said when he asked him about mental
retardation, he did not expect Mr. Aguado to “blow up” the way he did. He said he was not
trying to “poke fun” of Mr. Aguado. He said he recognized that Mr. Aguado had taken offense
to his statements. He was asked why he did not try to de-escalate the situation. He said,?

“I, you know, I don't know if it was a combination of just, you know, personal frustration from
having to have gone across town at the end of the day, and be there, you know, feeling like it was
taking - maybe doing somebody else's job and some of those frustrations, just - they got the best
of me from my professionalism and, yeah, it - it just - the fact, seeing it, yowknow, him hitting his
mom and his apartment tore up and his sister crying, everybody crying, I think it just got me - it
did, it got the best of me.”

He said it was not his intention to agitate Mr. Aguado,he just let the situation get the best of him.
He said his comments played a part in Mr./Aguado slipping his handcuff, but Mr. Aguado may
have slipped the handcuff even without their conversation. He acknowledged that he definitely
agitated Mr. Aguado.

Officer Copeland said when Mr: Aguado slipped’ off the handcuff and Officer Bergeson
responded to assist, he took the lead.and did not formulate a plan with Officer Bergeson. When
he told Officer Bergeson that ‘‘we need to go ahead and take him out”, Mr. Aguado may have
heard this. He said he had a plan to re-handcuff Mr. Aguado, but he did not communicate that
plan with Officer Bergeson. His plan was to have Mr. Aguado turn around while still seated in
the car, face away and have him put his hands behind his back to have him re-handcuffed in the
car. He said he just rushed and did not tell Officer Bergeson or Mr. Aguado. He said he did not
warn Mr. Aguado he would be Tased if he did not follow direction because he understood the
verbal warning was for other officers who had lethal coverage so that they do not discharge their
weapon when the Taser is discharged. When Mr. Aguado told him he was not afraid of the
Taser, he did not take that opportunity to warn Mr. Aguado that he would be Tased if he did not
follow instructions because he was rushing through his steps. He acknowledged that Mr.
Aguado was not given clear direction on what to do.

Officer Copeland said he Tased Mr. Aguado because at the time of the incident he was not
watching Mr. Aguado’s feet. He said his perception was that Mr. Aguado stood up out of the
car, and his hands were up, not down or back. He said the look on Mr. Aguado’s face was not
one of compliance, but taunting or anger. He thought Mr. Aguado was going to fight, so he
deployed his Taser. Initially he described Mr. Aguado as falling to the ground like a board.
However, after reviewing the video he said Mr. Aguado fell to his knees and then fell forward.
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He explained he was watching Mr. Aguado from the waist up and did not watch his feet. He said
he fell straight down after going to his knees. Officer Copeland said Mr. Aguado hit his face
when he fell. When he applied his body weight to Mr. Aguado’s shoulder area Mr. Aguade was
facing away from him. He did not see the blood until he was sat up. He said he never applied
any type of pressure to the back of Mr. Aguado’s head.

Officer Copeland was asked to explain why he felt the need to hold Mr. Aguado down: He said
since Mr. Aguado had been angry and wanting to fight, once the Taser cycle ended and the effect
wore off he wanted to make it more difficult for Mr. Aguado to stand up ‘or'roll over and offer
resistance. The application of his body weight was to maintain control of Mr. Aguado to jget him
handcuffed. Officer Copeland said he applied his body weight pretty closeto the second Tasér
deployment, but was not sure exactly when it was. He said he deployed the second Taser to try
and get some sort of response from Mr. Aguado that he was not going to resist. He said his
asking Mr. Aguado if he “wanted it again” was his way of warning Mr. Aguado he would be
Tased again, and to get his hands back.

Officer Copeland was asked about the amount of force he used to apply his body weight. He
said,

“I don't think it was even with force that would be likeda knée strike that you see if you're
actually on the ground fighting with somebody, where you, you know, position back and you go. I
don't think - like a jump step on - I mean it's=it's force, it's.enough force to, uh, get my knee on
his back and let him know hey, I've got my body weight on you, you're not getting up from the
ground, we're not gonna fight. You know, we're not doing that. But it wasn't any retaliation or,

um, no evil intent or whatever you‘want tocall behind it. I wasn't trying to - trying to hurt
him. "6

Officer Copeland said he believes the amount.of force he used to apply his body weight was the
minimum amount of force necessary to gain physical control of Mr. Aguado. It was a way to
maintain control without havingto deliver any strikes, continue to discharge the Taser, wrestle or
fight with him.

Officer Copeland 'was asked about his report to Sgt. Greenwalt and his written report. Officer
Copeland said he did\not review the incident on video before speaking to Sgt. Greenwalt or
writing his report. He admitted that his description to Sgt. Greenwalt that he walked up and saw
Mr. Aguado trying to slip his handcuffs and that he told Mr. Aguado not to slip them, was not a
good description,of what happened. He said he rushed through and gave more a brief summary
of what happened and why. He said he did not tell Sgt. Greenwalt about the verbal interaction
with Mr. Aguado because he really did not think about and did not consider it as being a part of
the R2R review. He acknowledged it was embarrassing and he did not want to think about it. He
assumed Sgt. Greenwalt would watch the video and they would talk about it. He said that he
gave a poor summary of what happened. He told Sgt. Greenwalt that Mr. Aguado took a step
toward him and was Tased, that Mr. Aguado “face planted.” He said that had been his
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perception of what Mr. Aguado did at the time.

In Officer Copeland’s supplement he wrote, "I heard loud banging from the back of Bergeson's
patrol vehicle. I approached to see what was going on. Aguado was banging and attempting to
slip his cuffs off."*’ He said this was an accurate statement, but lacking in detail. He said he did
not omit information, but rushed through the work because he had been on duty for
approximately twelve hours. He added, while walking up to the car after hearing banging, he
thought Mr. Aguado had slipped his handcuff and wrote the report by memory rather than
reviewing the video. Officer Copeland also wrote that Mr. Aguado was, ‘instantly
confrontational, aggressive and threatening. "*® He said that he “lumped” Mr.Aguado’s whole
demeanor regarding his time seated in the rear of the patrol car, but that it was not an accurate
statement. Officer Copeland admitted his statement, “"I told Aguado that we were going to put
his cuffs back on, and he needed to turn around. When we opened the door, Aguado ignored
commands and got out of the vehicle"® was not an accurate statementybut what he had planned
in his head. He said when he used the word “placing” to describe how he applied his body
weight to Mr. Aguado it was in the same manner as he had been trained. He used the example of
takedowns being written as, “ assisted so-and-so to the ground."*°

Officer Copeland said he sent Officer Bergeson his supplement just as a way to cover bases to
make sure he had everything he needed for the arrest. He said he routinely sends this type of
information to other officers, but was not sure. if he specifically had done so regarding R2R
reports. He did not remember having a conversation with Officer Bergeson while on scene about
the R2R until he reviewed the DMAV/ He said this conversation was more his way of
expressing his frustration. He said it was/not his intention to sway Officer Bergeson’s reporting
by having that conversation with him‘or by sending Officer Bergeson his supplement.

When asked what he would do differently. he cited many things. He said he would not have
engaged Mr. Aguado, he said he would haveitried to de-escalate the incident. He would have
come up with a game planito get Mr. Aguado re-handcuffed with Officer Bergeson, and he
would use Officer Bergeson to speak to Mr. Aguado rather than himself. He would have taken
more time to reportthe R2R by reviewing video and reviewing his report before submitting it.

Officer McDonald:

Officer M¢Donald was, interviewed by IA on May 21, 2015. Officer McDonald relieved Officer
Bergeson at Brackenridge hospital and transported Mr. Aguado to Travis County Central
Booking upon his release from the hospital. Officer McDonald said neither he, nor did
Brackenridge staff have any problems with Mr. Aguado. He said Mr. Aguado was diagnosed
with a hair'line fracture to his nose. He said Mr. Aguado told the jail nurse that his injury was
from being “stomped” on. He said the officer he relieved told him, when Mr. Aguado was
Tased, he was not able to protect himself with his hands and his face hit the ground when he fell.
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Memos

Mr. Aguado stated in his interview he told an officer at Brackenridge hospital that the officer had
broken his nose, not the fall to the ground. IA obtained memos from Sgt. Robin Orten, Sgt.
Michael Fitzgerald, and Det. Ken Casaday - the three officers that worked Brackenridge Hospital
during the time Mr. Aguado would have been seen. All three could not recall interacting with
Mr. Aguado or Officer Bergeson, nor remember being told an officer had caused his injury.

Summary of Facts

e Officer Bergeson and Officer Copeland responded to a disturbance with wviolence,
incident 15-1151037 in Region IV from their own sectors of Charlie and Ida

o Officer Bergeson was just starting his day on patrol, and Officer, Copeland was nearing
the end of his patrol day

e Officer Bergeson arrived on scene first and was able to take Mr. Aguado into custody
without incident

e Officer Copeland had a conversation with his civilian rider regarding Mr. Aguado and his
prior involvement with APD, his potential for a violent encounter with police, and police
response

e Officer Copeland shut his DMAV off believing he was.done with police action for this
call and he did not plan on getting out of the patrol car

e While seated in the rear of the patrol car, Mr. Aguado yelled profanities and anti-police
statements, and banged the seat belt fastener against the hard plastic seat

e Officer Copeland checked on Mr. Aguado when he heard the banging of the seat belt
fastener. He believed Mr. Aguado may have slipped his handcuff

e Officer Copeland engaged Mr. Aguado in a conversation where they traded insults and
Mr. Aguado challenged him to. fight

e Officer Copeland responded to Mr. Aguado’s challenge to fight by telling Mr. Aguado he
knew where Officer Copeland worked and to come find him

e Mr. Aguado slipped his left hand from the handcuff and challenged Officer Copeland to
fight at-that moment

o Officer Copeland called for Officer Bergeson over the radio. When Officer Bergeson
arrived to assist, he told Officer Bergeson, Mr. Aguado slipped the handcuff and they
needed to get him out

e Officer Bergeson believed they were going to get Mr. Aguado out of the car

e Officer Copeland told Mr. Aguado to turn around twice. Before Mr. Aguado was fully
out of the car, he deployed his Taser prior to Mr. Aguado’s second foot hitting the ground
Mr. Aguado said he was not given the opportunity to turn around before he was Tased

e _Office Copeland, Officer Bergeson, and civilian rider Amber Turner stated Mr. Aguado’s
face hit the ground as a result of the initial Taser deployment when he fell to the ground

e Officer Copeland deployed his Taser a second time and held Mr. Aguado down with his
body weight to maintain control of him in order to get him re-handcuffed
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e Officer Copeland said he used the minimum amount of force necessary to apply his body
weight to Mr. Aguado. It was not a retaliatory action for Mr. Aguado’s behavior

e Mr. Aguado told EMS, his mother, Sgt. Greenwalt, Brackenridge staff, the jail nursejand
[A that Officer Copeland caused the injury to his nose by applying his foot to the back of
his head when he was on the ground

e Mr. Aguado sustained a broken nose in the R2R

e Officer Bergeson said he wrote his report from memory and the only discrepancy with it
and DMAYV was his citing Officer Copeland told Mr. Aguado to put his hands behind his
back when he actually said turn around

e Officer Bergeson said that the statement in his report about Mr. Aguado completely,
disregarding Officer Copeland’s commands was in regard to ‘Mr.Aguado not turning
around

o Officer Bergeson said that he did not ask Officer Copeland to send him his supplement
nor did he read the supplement prior to writing his report

e Officer Bergeson said neither the supplement nor his conversation with Officer Copeland
influenced his reporting of the response to resistance

e Officer Copeland said it was not his intention to sway Officer Bergeson’s report of the
incident by speaking to him about the response to resistance.or by sending him his
supplement

o Officer Copeland acknowledged his conversations with Ms. Turner and Mr. Aguado were
not professional

e Officer Copeland said his conversation with-Mr. Aguado may have played a part in his
slipping his handcuff off,but Mr. Aguado may have slipped it any way

e Officer Copeland and Officer Bergeson admitted they did not make a plan to get Mr.
Aguado handcuffed

e Officer Copeland said he rushed telling Sgt. Greenwalt what occurred and he did not
provide a good account of what happened

e Officer Copeland said he rushed writing his supplement and did not review video or the
supplement

e Officer Copeland said he sent the supplement to Officer Bergeson just to make sure
Officer Bergeson had everything he needed
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
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Class A

Date Occurred

IA Liaison: Sgt. Mark Herring #2763

Internal Affairs
Personnel Complaint Control Sheet

Internal IA Case #2015-0798

Assigned Investigator: Sgt. Mark Herring #2763

8/27/2015

Date Investigation Received
9/15/2015

Date Investigation Completed

180-Day Deadline
10/28/2015

2/23/2016

Complaint Information

Complainant’s Name

Incident Location

Cmdr. M. Eveleth

2706 Gonzales St.
Employee’s Information
Officer Employee No. Rank Current Assignment
C. Van Buren 7563 Officer Region III, Patrol C500
Employee’s Chain of Command
Sergeant Lieutenant Ops Lieutenant Commander Assistant Chief
S. Urias J. Disher W.Harrison M Eveleth P. Ockletree
Allegations Investigated
olicies Associated with Allegations Final Classification LT Pe.r son Peternumng Date Signed
Classification
200.2.1 — Determining the Objective

Reasonableness of Force

Qe W7 ———7 (/124

208.4.1 — Application of TASER
Device

SUS T/ L /4

Discipline Administered by Chain of Command

Educational Based Discipline [] (Number Days in Lieu)

Oral Reprimand [] Written Reprimand [_]
Temp Suspension — No. of Days g0 EI/% Demotion [] Indefinite Suspension [_]
Required Signatures , Employee No. Date
Investigator’s Signature /1763 j- ]Z. Jb
City Legal Review =i ) / -
(Required on DRH) I ) 2/ ) .S
Chief of Staff "1/,
(Required on Critical Incidents) W 0?/ 7¢ / /4'(// /
Chief of Police )]M//r 2/ 1))/ 22/
(All Control Sheets niudt bg

IA Commander Signature

¥

COP or an Assistant Chief before returning to IAf

Datey [/L
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Control Sheet 1A 2015-0798
Page 2 of 2 (Attach if Applicable)

Other Factors Addressed By the Chain-of-Command

Issue

Action Taken

Supervisor’s Na
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AUSTIN POLICE DEPARTMENT

IA DIVISION
INVESTIGATIVE SUMMARY

To :  Art Acevedo #6227

Chief of Police
Via . Patrick South #2526

Commander, Internal Affairs Division

Frank Dixon #2746

Lieutenant, Internal Affairs Division
From :  Mark Herring #2763

Sergeant, Internal Affairs Division
Date . October 28, 2015
Subject : IAD Control # 2015-0798 Officer Christopher Van Buren #7563

(180 day deadline 2/23/2016)

Introduction

On August 27, 2015, Officer Christopher Van Buren #7563 and Officer Daniel Jackson
#7853 were dispatched to 2706 Gonzales Street for a report of a man urinating in public.
After speaking with witnesses, Officers Van Buren and Jackson searched the area for the
subject. Officer Jackson located the subject, later identified as Armando Martinez, laying
under a tree in a nearby park. Officer Jackson approached Mr. Martinez on foot, while
Officer Van Buren drove his police vehicle to Mr. Martinez. Mr. Martinez was laying on
his back, with his head resting on his hands and using a black duffel bag for a pillow.
Officer Jackson gave Mr. Martinez commands to “show me your hands” as he
approached him. Officer Van Buren approached, and stated to Mr. Martinez, “Stand up,
I'm not playing with you™ and “Get off the ground”. Officer Van Buren gave Mr.
Martinez additional commands to, “Walk in front of that vehicle. Walk in front of that
vehicle, or:l’'m going to tase you now. Go.” When Mr. Martinez did not comply, Officer
Van Buren tased him. Officer Jackson handcuffed Mr. Martinez and placed him under
arrest for Disorderly Conduct — Exposure and Public Intoxication. Emergency Medical
Services (EMS) was requested to remove the Taser barb from Mr. Martinez’s arm. EMS
determined that Mr. Martinez was hyperglycemic and needed to be taken to the hospital.
After guarding Mr. Martinez at the hospital for over four hours, Officer Jackson was
given permission to issue Mr. Martinez citations and release him. He was issued citations
for Disorderly Conduct — Exposure and Public Intoxication.

IA Case 2015-0798 Officer Christopher Van Buren #7563
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Complaint and Allegation’

On September 15, 2015, Commander Michael Eveleth #2564 signed a complaint
requesting Internal Affairs (IA) conduct an administrative investigation to determine if
any violations of Department Policies, Civil Service Rules or State Laws were
committed.

The following Austin Police Department Policies (APD) are applicable to this
investigation:

e Policy 200.2.1 — Determining the Objective Reasonableness of Force

Investigative Actions

IA reviewed the following documentation:

Computer Aided Dispatch Report for 15-2391807
APD VERSADEX Report 15-2391807

APD VERSADEX Report 15-0121050

Digital Mobile Audio Video (DMAV) 15-2391807
DMAYV 15-0121050

Special Investigations Unit (SIU) 15-5041067

IA interviewed the following persons:
e Officer Christopher Van Buren
e Officer Daniel Jackson

SIU Investigation

IA was directed to send a referral.to SIU so they could conduct a criminal investigation.
Detective Joshua Blake #4662 conducted numerous interviews related to the criminal
aspect of this case and documented his investigation under report 2015-5041067. While
reviewing the SIU interview, it was discovered that Officer Van Buren stated to Detective
Blake, “I mean it's Charlie sector and the whole - you know, ho ass law, teeth sucking
thing, those are all things that you hear on a daily basis.” Officer Van Buren stated
hearing comments like that do not upset him, but added, “...it’s not like we work Baker
sector and everybody'’s, like, giving us cookies and stuff like that. The place where we
work peaple dont like the police. It’s just the way it is.”

The report and supplements with complete information related to the criminal
investigation can be found in the IA case link.”

SIU presented the case to Assistant District Attorney Susan Oswalt for review. As of
October 28, 2015, the District Attorney has not determined if they will pursue charges

' Tab A-1
? Tab E-7
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against Officer Van Buren.
DMAV Review’

IA reviewed DMAV from Officers Van Buren and Jackson. Officer Jackson’s DMAV
did not record the interaction with Mr. Martinez because his vehicle was positioned away
from Mr. Martinez. Officer Van Buren’s DMAV captured the entire interaction. The
following is a summary of the DMAYV with associated time stamps.

20:50:20 Officer Jackson made contact with Mr. Martinez and ordered-him to show his
hands

20:50:22 Officer Van Buren ordered Mr. Martinez to stand up

20:50:30 Mr. Martinez began to sit up with his hands in front of his body

20:50:35 Officer Van Buren told Mr. Martinez to “Walk in front of the vehicle or I'm
going to tase you.”

20:50:39 Officer Van Buren deployed his Taser, successfully striking Mr. Martinez

20:50:59 Officer Jackson handcuffed Mr. Martinez

During the IA interview with Officer Van Buren, he mentioned he was involved in a
previous Level 2 Response to Resistance (R2R) which influenced his decision to tase

Mr. Martinez.* IA located the previous R2R undér APD.case 15-0121050 and reviewed
the DMAV. The DMAYV showed Officer Van Buren struggling with a homeless person
who had started a campfire. Due to the location of Officer Van Buren’s vehicle, the
DMAYV did not clearly show the R2R.

IA Interviews

Interview of Officer Daniel Jackson’

Officer Jackson was interviewed by IA on September 21, 2015. Officer Jackson stated he
was the first officer on scene, and spoke to several witnesses. The witnesses told him Mr.
Martinez was urinating near the Sonic Drive-In, exposing himself to people in the area.
Officer Jackson stated while searching on foot for Mr. Martinez in a nearby park, a
witness pointed to Mr: Martinez, saying he was the suspect. Officer Jackson stated as he
approached Mr. Martinez, he noticed he was laying on a duffle bag and his hands were
behind his head. Officer Jackson stated he gave Mr. Martinez several commands to
“Show me your hands”, but Mr. Martinez refused. Officer Jackson stated Officer Van
Buren arrived and ordered Mr. Martinez to stand up. When he refused, Officer Van
Buren tased Mr. Martinez. While dealing with Mr. Martinez, Officer Jackson stated he
observed several beer cans and a bottle of liquor near Mr. Martinez. Officer Jackson was
asked if he knew Mr. Martinez was intoxicated before he made contact with him. He
stated he could not recall anything specific, but stated, “.../ike at the end of the day this
guyis drunk, that’s why he’s out here peeing in the Sonic.”

3 Tab E-4
4 Tab E-5
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IA asked Officer Jackson how intoxicated subjects typically react. He stated intoxicated
people can have a slow response time or be confused, depending on how much they have
had to drink. IA asked Officer Jackson if there was any previous information heor
Officer Van Buren had that made them think Mr. Martinez may be aggressive or
combative. Officer Jackson stated “Not that I remember.” 1A asked Officer Jackson if
Mr. Martinez did anything to indicate he was ready to fight, or preparing to fight. Officer
Jackson stated, “Preparing to fight, no.”

Officer Jackson stated he did not review the DMAYV prior to writing his report. JA
showed Officer Jackson his report, where he wrote Mr. Martinez, refused to show his
hands or comply with orders given to him. IA showed Officer Jackson the DMAYV,
specifically where it showed Mr. Martinez sat up with his hands in front of him, and was
in the process of standing up when Officer Van Buren tased him. After reviewing the
DMAYV, Officer Jackson was asked if he would have used his Taser on Mr. Martinez. He
stated, “I don’t think so.” He explained, “Um, I probably could’ve physically grabbed
him maybe used an arm-bar or something and go ahead and cuffed him at that point
maybe. Um, I mean the guy’s sitting up, he’s not really complying, he’s not getting up but
he’s just kind of sitting there. So he wasn’t coming after us or anything. So, um, it was
different than I remembered, you showed ‘em to me...".

Officer Jackson wanted to further explain his.interpretation of the incident after watching
the DMAV. “I'm still just kind of taken aback of that the video was different than the
way I remember it so I'm kind of freaked out about that. Like it’s not what I - I mean - I
don’t know. It was just notwhat I was expecting when I watched that video.”

Interview of Officer Christopher Van Buren®

Officer Van Buren was interviewed by IA on October 13, 2015. Officer Van Buren
started the IA interview by reading a pre-written two page statement explaining his
involvement in_the incident. The pre-written statement was consistent with his
VERSADEX report and his SIU. interview. IA asked Officer Van Buren to describe how
intoxicated people can behave.  He stated it depended on their level of intoxication and
agreed their reactions could be slowed or diminished and they could be confused. IA
asked /if he knew Mr. Martinez was intoxicated when he first approached him. Officer
Van Buren stated he could smell alcohol on Mr. Martinez and since the call was a subject
urinating in public, “...those things, kind of, go hand in hand usually.” Officer Van
Buren stated as he approached, Mr. Martinez was laying on the ground with his hands
behind his head using a black duffel bag as a pillow. His eyes were open, but he did not
acknowledge Officer Van Buren or Officer Jackson. IA asked Officer Van Buren if he
felt threatened by Mr. Martinez. He stated, “...the reason I felt threatened by him was
the<fact that he was just not compliant. We were just so close to him. When he
demonstrated the whole sucking of the teeth thing. It was - I felt that we needed to go
hands on. I've had past<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>