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I. Overview 

The Chapter 380 Economic Development Agreement (Agreement”) between the City of 
Austin (“City”) and EGP Management, L.L.C. (Attachment 1) was executed June 13, 2003, 
having been authorized by Resolution 20030515-004 (Attachment 2).  The First Amendment 
(Attachment 3) was executed April 2, 2004 after being authorized by Resolution 20040311-
014 (Attachment 4).  In July 2004 EPG Management L.L.C. assigned the agreement to The 
Domain Shopping Center, L.P. (“Owner”) (Attachment 5). 

Each requirement in the agreement is identified in Part II of this report along with the City’s 
findings regarding compliance: 

A. Commencement of Project, 

B. Support for Local Small Businesses, 

C. S.M.A.R.T. Housing, 

D. Employment Opportunities, 

E. Financial Contributions, 

F. Sales Tax Reports, 

G. Permitting and Subdivision and, 

H. Minority/Women Owned Business Enterprises. 

Part III of this report details obligations of the Owner and the City regarding the Chapter 380 
payments. 
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II. Owner Obligations 

A. Commencement of Project (§4.a) Owner must issue a notice to proceed to commence 
construction by June 13, 2007, and diligently pursue construction of the Project. 

Findings: 

1. Letters of Intent #2, #3 and #4 between Simon Property Group & Beck Group 
(Attachment 6) demonstrate that approval to proceed with site preparation work was 
issued on or before May 4, 2005 and approval to initiate construction was issued on 
August 30, 2005. 

2. The Domain Grand Opening brochure and collection of articles from the Austin 
American-Statesman, In Fact Daily, the Daily Texan and News 8 Austin (Attachment 
20) demonstrate that the Domain opened to the public on March 9, 2007, three 
months ahead of the deadline to commence construction. 

 

B. Support for Local Small Businesses (§4.b) During the term, Owner is required to 
designate and allocate a $1,000,000 Domain Fund from its construction budget to assist 
small, local businesses to locate at the Project. 

1. Obligation:  The Domain Fund was to be fully capitalized upon commencement of 
Project construction (§4.b.i). 

Finding:  As demonstrated by the Simon Property Group’s letter dated July 21, 2005 
and the excerpt from Simon Property Group’s Board of Directors’ meeting of May 11, 
2005 in §III(a) of the Domain Compliance Document, Simon Property Group’s Board 
of Directors approved the Domain budget, including $1,000,000 to be used for the 
purpose of assisting local tenants, on May 11, 2005.  Letter of Intent #4 (Attachment 
6) demonstrates that authorization to proceed with construction of the chilled water 
system was issued August 30, 2005. 

2. Obligation: The Domain Fund is to be used to attract and facilitate the presence of 
small, locally owned businesses to the Project from Travis, Hays & Williamson 
counties (§4.b.ii). 

Finding:  Seven businesses, Bettysport Partners, L.L.C.; St. Thomas, Inc.; Tea Craft, 
dba The Steeping Room; Luxe Apothetique; Ks Home Designs dba Loft; 
Chocogelatier Austin Domain L.L.C. dba Viva Chocolato!; and Meridian Bliss signed 
statements certifying that they are locally owned businesses whose principal places 
of business are located in Travis, Hays or Williamson County (§III(b) of Domain 
Compliance Document). 

3. Obligation:  Money from the Domain Fund is to be used for each endowment fund 
candidate in some or all of the following manners (§4.b.iii): 

a. set aside for the cost of designing/constructing interior improvements of tenant’s 
premises (§4.b.iii(a)); 
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b. set aside as security (collateral) for small business loans made to a tenant 
(§4.b.iii(b)); 

c. used toward all or part of the cost of advertising for the new store location; and/or 
(§4.b.iii(c)); 

d. subsidize the rental rate required by the Project over the term of the lease 
(§4.b.iii (d)). 

Findings: 

a. The Domain Fund Summary (Attachment 8) summarizes information in redacted 
copies of leases with Bettysport Partners, L.L.C.; St. Thomas, Inc.; Tea Craft, 
dba The Steeping Room; Luxe Apothetique; Ks Home Designs dba Loft; 
Chocogelatier Austin Domain L.L.C. dba Viva Chocolato!; and Meridian Bliss (§III 
(d) of Domain Compliance Document) showing Landlord’s agreement to 
reimburse each tenant up to a stated amount for the cost of “Tenant’s Work”.  
These documents demonstrate that $1,755,813.10 was set aside for the cost of 
designing and/or constructing interior improvements of tenants’ premises as 
shown on the Domain Fund Summary. 

b. Copies of cancelled checks in §III(d) of Domain Compliance Document 
demonstrate that $1,082,060.88 has been paid to five businesses as shown on 
the Domain Fund Summary (Attachment 8): 

1. Bettysport Partners, L.L.C.; 

2. St. Thomas, Inc.; 

3. Tea Craft, dba The Steeping Room; 

4. Ks Home Designs dba Loft and 

5. Chocogelatier Austin Domain, LLC dba Viva Chocolato!. 

4. Obligation: Terms of tenants’ leases shall generally be for a period of five years 
(§4.b.iv). 

Finding:  Redacted copies of leases between Simon Property Group and Bettysport 
Partners, L.L.C.; St. Thomas, Inc.; Tea Craft, dba The Steeping Room; Luxe 
Apothetique; Ks Home Designs dba Loft; Chocogelatier Austin Domain L.L.C. dba 
Viva Chocolato!; and Meridian Bliss (Attachment 9) confirm that each term is for a 
ten year period. 

5. Obligation: Funds used toward interior improvements, relocation costs and/or rent 
reduction will typically be advanced to the tenant without a repayment obligation 
(§4.b.v). 

Finding:  Simon Property Group collected statements from Bettysport Partners, 
L.L.C.; St. Thomas, Inc.; Tea Craft, dba The Steeping Room; Luxe Apothetique; Ks 
Home Designs dba Loft; Chocogelatier Austin Domain L.L.C. dba Viva Chocolato!; 
and Meridian Bliss (Attachment 10).  Each business certified that no repayment is 
expected in return for the funds provided by Simon Property Group to reimburse the 
cost of constructing their interior improvements at Domain. 
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6. Obligation:  Owner is required to provide annual reports to the City  Manager        
and to the City’s Economic Growth and Redevelopment Services Office (EGRSO) 
Director showing how the Domain Fund has been used the previous 12 month 
period.  The report is to contain a performance report section including, but not 
limited to (§4.b.vii)): 

• information on the current and long-term presence of local businesses in the 
Project by tracking which businesses remain in the Project and for what period of 
time; 

• a description of the distribution of the funds; 

• the balance of the funds; 

• analysis of performance results in terms of cumulative and long term presence of 
local small businesses at the Project; 

• the results of exit interviews with any small local business leaving the Domain 
and, 

• a description of advertising targeted to promote small business inclusion. 

Findings: 

a. The Domain Fund Allocation report in §III(c) of the Domain Compliance 
Document includes the opening date of each assisted business.  (Meridian Bliss 
is scheduled to open in November 2008; the other six businesses have already 
opened.)  Each assisted business that has opened remains open, and The 
Domain Fund Annual Report acknowledges that no exit interviews need to be 
conducted. 

b. The Domain Fund Allocation report in §III(c) of the Domain Compliance 
Document includes a description of the distribution of the funds. 

c. The Domain Fund Allocation report in §III(c) of the Domain Compliance 
Document includes the balance of the funds. 

d. The Domain Fund First Annual Report in §III (e) of the Domain Compliance 
Document states that "there are seven executed leases with local tenants"; that 
the businesses "are operating in first class tenant spaces with merchandise and 
service commensurate with the quality of the other retailers at The Domain"; and 
that "[l]ocal participation will be encouraged in other phases of our Projects but 
are not required" (sic).  

e. None of the businesses who benefited from the Domain Fund have left the 
Domain, therefore no exit interviews are required.  On July 21, 2008 and again 
on September 9, 2008 the City photographed the six businesses that have 
opened (Attachment 12).  Those six are Bettysport Partners, L.L.C.; St. Thomas, 
Inc.; Tea Craft, dba The Steeping Room; Luxe Apothetique; Ks Home Designs 
dba Loft and Chocogelatier Austin Domain L.L.C. dba Viva Chocolato!.  The 
seventh, Meridian Bliss, is not open as of the date of this report. 
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f. The Domain Fund Annual Report - First Revision - (Attachment 11) includes a 
description of solicitation efforts targeted to promote local business inclusion at 
the Domain. 

7. Obligation:  Exit interviews are to be conducted with small local businesses leaving 
the Domain as long as there is a balance in the Domain Fund (§4.b.viii). 

Finding:  The City confirmed on July 21, 2008 and again on September 9, 2008, and 
documented with date-stamped photographs (Attachment 12) that Bettysport, St. 
Thomas, The Steeping Room, Luxe Apothetique, Loft and Viva Chocolato! are still in 
business at the Domain. 

 

C. S.M.A.R.T. Housing (§4.c): Owner must issue a notice to proceed to commence by 
June 13, 2009 and diligently pursue construction of at least 300 residential units. 

1. Obligation: The Project’s residential units must comply with S.M.A.R.T. Housing 
guidelines with a potential exception of not meeting the ¼ mile minimum distance 
from the nearest transit route, provided Owner has used reasonable efforts to fully 
comply with all S.M.A.R.T. Housing requirements (§4.c). 

Findings: 

a. In a February 21, 2008 letter to Residences at the Domain, the City 
acknowledged that 390 housing units had been completed (§IV (a) of Domain 
Compliance Document). 

b. On September 14, 2007 the City confirmed that the 416 unit multifamily housing 
development at Domain met the S.M.A.R.T. Housing standards at the pre-
submittal stage (§IV (b) of the Domain Compliance Document).  The same 
document identifies the additional approvals needed and the phases at which 
they must be obtained in order to demonstrate compliance with Austin Energy's 
Green Building Program and with the S.M.A.R.T. Housing accessibility and 
transit-oriented standards.  A copy of the project's three-star rating from the 
Green Building Program on June 12, 2007 is also included in §IV(b) of the 
Domain Compliance Document, as is a January 18, 2008 statement from the City 
that the initial 390 apartments passed final accessibility inspection. 

c. Correspondence from the City of Austin  Neighborhood Housing and Community 
Development Department dated February 21, 2008 confirmed that Residences at 
the Domain is currently in compliance with applicable affordability requirements 
(§IV(a) of the Domain Compliance Document). 

2. Obligation: At least 10% of the housing units much be affordable for households at or 
below 65% of Median Family Income (MFI) who spend no more than 30% of their 
income on housing, provided sufficient economic development contributions are 
available from Travis County to reimburse Owner for economic impact or reducing 
affordability level from 80% MFI to 65% MFI and parties have agreed on the value of 
the economic impact (§4.c). 
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 Findings: 

a. Simon Property Group provided a copy of the Chapter 381 Economic  
Development Agreement between EGP Management, LLC and Travis County 
and the amendment to the agreement (§XI(b) of the Domain Compliance 
Document).  According to the recitals in the amendment, EGP Management, LLC 
assigned the agreement to Simon Property Group.  According to §7.1 of the 
agreement,  Simon Property Group will receive contributions from Travis County 
up to the net present value of $5,000,000 when discounted at an annual rate of 
7.5%.  According to  §7.2, each annual payment will be equal to 50% of the 
difference between the Ad Valorem taxes paid on the Reimbursement Year value 
less the taxes paid on the Effective Date value, up to the maximum payment 
amount defined in §7.1. 

b. The City of Austin Neighborhood Housing and Community Development   
Department issued a July 16, 2008 statement (Attachment 13) concurring with 
Simon Property Group's calculation of the economic impact of reducing the 
affordability level from 80% MFI to 65% MFI at $1,373,096. 

 

D. Employment Opportunities (§4.d): Owner is obligated to have created at least 1,100 
permanent jobs at the Project upon completion of all phases of the project.  If project is 
phased, full-time equivalent jobs are to be created on the basis of 0.0016 jobs per 
square foot constructed, exclusive of residential uses. 

Finding: Since the project is phased, the minimum number of FTE’s required is based on 
the total area of retail and restaurant buildings constructed.  According to the Tenant 
Employment Reports (TER’s) in §V (b) of the Domain Compliance Document 
(summarized in Attachment 14), 1,791 employees were employed at Domain between 
March 2007 and January 2008.  7 of the 73 tenants who provided TER’s were selected 
for comparison to Texas Workforce Commission (TWC) reports submitted for the period 
of the Tenant Employment Reports.  These seven employers included one anchor 
tenant, four businesses with between 24 and 109 employees and two businesses with 
fewer than 20 employees. 

Reports to the Texas Workforce Commission by four of the businesses supported their 
TER’s, but reports by three of the tenants did not support the TER’s because fewer 
employees were reported to the TWC for the period then was reported in the TER’s.  
(See Attachment 15 for correspondence with TWC.)  Three additional TER’s were 
selected and the same request was made to TWC for the additional TERs. 

Based on the reports to TWC by the businesses whose TER’s were not supported by 
TWC data, the ratio of employees confirmed to the number reported in TER’s was 
determined.  That ratio was applied to the total employees reported in TER’s that were 
not in the set selected for verification by TWC.  The outcome is 1,647 employees and 
1,242 FTE’s at the Domain for the first year job creation requirement are affirmed. 
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E. Financial Contributions (§5.d): Owner shall use reasonably efforts to seek 
contributions and grants from Capital Metro Transit Authority (CMTA) and Travis County. 

Findings: 

1. The Chapter 381 Economic Development Agreement between Simon Property 
Group and Travis County is evidence that the Owner sought and received 
contributions from Travis County (§XI(b) of the Domain Compliance Document). 

2. Simon Property Group also provided a copy of attorney David Armbrust's  
correspondence with Capital Metro Transit Authority on behalf of Simon Property 
Group (§XI(c) of the Domain Compliance Document), according to which, Simon met 
with CMTA and made a proposal for financial participation in the Domain. 

 

F. Sales Tax Reports (§6): Owner is required to report quarterly to the City, based on 
reports filed by Project tenants with the State Comptroller’s Office, the amount of sales 
tax revenues generated from the Project for the previous calendar quarter. 

Finding:  As evidenced by a July 23, 2008 memorandum (Attachment 16), the City 
relieved Simon Property Group of this requirement, after determining that the most 
efficient method of gathering the information would be to seek a report directly from the 
Texas Comptroller of Public Accounts. 

 

G. Permitting and Subdivision (§8): Prior to commencement of Project, Owner is required 
to identify the exact project boundaries, not to exceed 55 acres, through a subdivision 
plat application filed with City. 

Finding: According to January 22, 2007 correspondence to the City from David 
Armbrust, Domain was subdivided through two plats; however, as pointed out by the City 
in its February 14, 2007 response, the area of the two plats exceeded the maximum 
area established by the agreement.  Therefore Simon initiated a resubdivision to reduce 
the project area to the allowable limit (§Vii (a) of the Domain Compliance Document).  
Simon Property Group provided a copy of the recorded Plat in §Vii (b) of the Domain 
Compliance Document; this document confirms that the project area is 53.16 acres. 

 

H. Minority/Women Owned Business Enterprises (M/WBE) (§9): Owner is required to 
use good faith efforts to cause its agents and contractors to comply with the spirit and 
intent of the City’s M/WBE requirements and to retain a third party consultant 
specializing in outreach to qualified M/WBE contractors and consultants. 

Findings: 

1. Simon Property Group provided a summary report of its Domain Outreach/Pre Bid 
Presentation meetings in §VIII(b) of the Domain Compliance Document, along with 
advertisement flyers and sign-in sheets from the three meetings.  In §VIII(c) of the 
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Domain Compliance Document, Simon provided a Summary Report for the 
Columbus Realty Outreach/Pre-Bid Presentation meeting along with an 
advertisement flyer and the sign-in sheets from that meeting.  The four Pre-Bid 
Presentation meetings were attended by 69 individuals representing 49 businesses.  
The City attached correspondence involving the City's Department of Small and 
Minority Business Resources (DSMBR) (Attachment 17).  DSMBR staff confirmed 
that Simon Property Group’s construction contractor had provided bid packages as 
part of its M/WBE outreach.  DSMBR also reviewed fax logs and other 
correspondence to verify that bid opportunity notices were sent to the M/WBE firms 
listed on DSMBR’s availability list within a reasonable time frame. 

2. Simon Property Group provided a copy of their agreement with Lopez-Phelps   & 
Associates, a third party consultant specializing in outreach to qualified M/WBE 
contractors and consultants in §VIII(a) of the Domain Compliance Document.  
Inspection of the Scope of Work confirmed that the firm was hired to perform 
outreach to M/WBE contractors. 
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III. Chapter 380 Payment 

A. For the period of five years beginning on the Sales Tax Effective Date, City shall pay 
Owner a Chapter 380 payment equal to 80% of the One Cent Sales Tax Revenues.  The 
payment shall be based on the amount of sales tax collected by the City for the 12 
month period ending the preceding April 30.  For a period of 15 years following the initial 
five year period, City shall pay Owner a Chapter 380 payment equal to 50% of the One 
Cent Sales Tax Revenues.  The payment shall be based on the amount of sales tax 
collected by the City for the 12 month period ending the preceding April 30 (§5.b.i.). 

Findings: 

1. The City worked with Simon Property Group and the Texas Comptroller of Public 
Accounts to identify the sales tax accounts for all the retail and restaurant tenants at 
the Domain.  It was found that three businesses combined their reporting for two or 
more locations; those were not included in the report.  One other business was 
omitted because they had inadvertently declared their Domain store location “out of 
business” and reported sales tax from a different location.  Simon Property Group 
agreed to forgo their portion of that business’ tax revenue collected between 
September 2007 and April 2008. 

Some businesses file quarterly, rather than monthly, sales tax returns, either 
because they prepay their taxes or because they collect less than $500 per month in 
sales taxes.  Tax revenue collected in the third quarter (July, August and September) 
of 2007 and in the second quarter (April, May and June) of 2008 was not included. 

2. According to the Sales Tax Area Report received from the Texas Comptroller of 
Public Accounts (Attachment 18), the sum of the tax payments to the City of Austin 
for the filing period September 2007 through April 2008 for the remaining 66 Domain 
retail and restaurant tenants, whose tax revenue was captured in the report, is 
$1,183,704.46.  The first Chapter 380 payment to Simon Property Group will be 82% 
of $1,183,704.46, or $970,637.66.  Within 15 days of receiving the first payment, 
Simon Property Group is required to remit 2% of $1,183,704.46 or $23,674.09 to the 
City for deposit to the Austin Housing Finance Corporation.  The net payment to 
Simon Property Group will be 80% of $1,183,704.46 or $946, 963.56. 

3. Every business included in the Sales Tax Area Report (Attachment 19) is in the 
Domain and has a Domain address, as shown on the Map of Domain Phase 1 
Address Point GIS Layer Map (Attachment 19). 

4. The first Certificate of Occupancy for Domain was issued March 7, 2007 (Attachment 
7).  The Sales Tax Effective Date is defined in §2 of the agreement (Attachment 1) 
as the date which is 180 days after the first Certificate of Occupancy is issued.  180 
days after March 7, 2007 is September 3, 2007, making September 3, 2007 the 
Sales Tax Effective Date. 

 



Domain Mixed-Use Development 
Compliance Report October 1, 2008 

Year 1 of 20 for Chapter 380 Performance-Based Agreement 
 

Page 10 of 11 

B. An additional 2% of the One Cent Sales Tax Revenue shall become part of the Chapter 
380 payments, increasing the percentages to 82% during the first five years and 52% 
during years 6-20 (Additional Sales Tax Payment).  Within 15 days of receipt, Owner 
shall remit the Additional Sales Tax Payment to the City (§5.b.ii). 

Finding: In the future, compliance will be verified for the previous payment received. 

 

C. For a period of 20 years beginning on the Ad Valorem Tax Effective Date, the City shall 
pay Owner a Chapter 380 payment equal to 25% of the increase in the Ad Valorem Tax 
over the ad valorem tax that would be due on the value of the Property and 
improvements as of May 1, 2003, which is deemed to be $235,228 per acre (§5.c). 

Findings: 

1. The Ad Valorem Tax Effective Date is defined in §2 of the agreement (Attachment 1) 
as the first January 1st following the issuance of a Certificate of Occupancy for the 
Project or first phase.  The first Certificate of Occupancy for Domain was issued 
March 7, 2007 (Attachment 7), therefore January 1, 2008 is the Ad Valorem Tax 
Effective Date. 

2. Taxes on the January 1, 2008 valuation of the property are not due until January 
2009.  The first Chapter 380 payment will be based solely on sales tax revenue. 

 

D. The total Chapter 380 payments to be paid to Owner during the term of this agreement 
shall not exceed the equivalent of $25 million calculated on a net present value basis 
when discounted at an annual rate of 7.5%.  The payments shall be adjusted over time 
to reflect net present value of such amount as of May 1, 2003 so that Owner will receive 
an amount of money equivalent to the value of its Chapter 380 payments calculated in 
the year 2003.  Except as set forth in §4.c, if Owner receives economic development 
contributions from Capital Metro Transit Authority and/or Travis County, the maximum 
payment amount shall be reduced accordingly by up to $7,500,000, calculated on a net 
present value basis, using an annual discount rate of 7.5%.(§5.d). 

In accordance with (§4.c), Owner may recoup the economic impact of reducing the 
affordability level from 80% MFI to 65% MFI through economic development 
contributions from Travis County.  Funds received from Travis County shall be applied 
first to this purpose then to reducing the maximum payment amount (§5.d). 

Finding: No payment has been made to date.  Beginning in 2009, the net present value 
of the payment made to date against the cap of the net present value of $25 million less 
funds received from Travis County in excess of $1,373,096, the agreed upon cost of 
reducing the affordability level from 80% MFI to 65% MFI will be calculated. 
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IV. Summary and Conclusion 

Compliance Status Summary 

Owner Obligation Compliance Status 

Commencement of Project Compliant 

Support for Local Small Businesses 

Capitalization Compliant 

Attract small, locally owned businesses Compliant 

Use of Domain Fund Compliant 

Lease Terms Compliant 

No repayment obligation Compliant 

Annual reports Compliant 

Exit interviews Not applicable 

S.M.A.R.T. Housing  

Requirements Compliant 

Affordability Compliant 

Employment Opportunities  Compliant 

Financial Contributions  Compliant 

Sales Tax Reports  Compliant 

Permitting and Subdivision Compliant 

Minority/Women Owned Business Enterprises 

Spirit and Intent Compliant 

Third party consultant Compliant 

 

Chapter 380 Payment 

 Effective Date Date of 1st Chapter 380 Payment 

Sales Tax: September 3, 2007 October 30, 2008 

Ad Valorem Tax:  January 1, 2008 October 30, 2009 

Conclusion:  The City’s compliance review finds that Simon Property Group is in 
compliance with all performance requirements. 








































































































































































































































































































































































































































































































